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ARGUED  ASD  jDBTERMINED 

IN  THK-*  y-^ 

COUET  OF  COMMON. FLEAS, 

»    ••  • 
•  :-• 


IN  THE  TWELFTSVPEAB  OF  THE  REIGN  OF  VICTORIA 


The  judges  who  usually  sat  in  banco  in  this  term  were— 
Wilde,  C.  J.  Cresswbll,  J. 

Maulb,  J.  V.  Williams,  J. 


JE»  ;?arte  ELIZABETH  TAYLOR.    Jan.  11. 

Tbe  eovrt  will  not  grant  a  rule  to  enable  a  married  woman  to  ezeoute  a  eonreyanoe  n  ithont  hn 
InubADd's  oonenrrenoe,  under  the  3  A  4  W.  4,  o.  74  8.  91,  upon  a  mere  statement  that  the  has- 
hand,  a  teaman,  has  gone  abroad,  and  has  not  been  heard  of  for  some  years,  and  that  the  wife 
has  been  informed  that  he  is  dead.  The  affldayit  must  show  some  reasonable  ground  for  pre- 
snning  the  statement  to  be  true. 

Byles,  Serjt.,  moved  for  a  rule,  under  the  3  &  4  W.  4,  c.  74,  s.  91, 
to  enable  Mrs.  Elizabeth  Taylor  to  convey  her  interest  in  certain  pro- 
perty, to  which  she  claimed  to  be  separately  entitled  under  the  will  of 
one  Andrew  Witham,  deceased,  without  the  concurrence  of  her  husband. 

♦The  affidavit  upon  which  the  motion  was  founded,  stated  that  the 
deponent  (Mrs.  Taylor)  was  married  to  one  Archibald  Taylor,  on  L  ^ 
the  9th  of  July,  1843 ;  that  Taylor,  who  was  a  seaman,  in  March,  1845, 
left  England  for  Honduras,  on  board  a  ship  called  the  Demerara  Packet; 
that  since  he  left  England,  she  had  only  twice  heard  from  him, — the  last 
time  being  within  twelve  months  after  his  departure ;  that  the  deponent 
had  been  informed  that  her  said  husband  died  in  the  early  part  of  1847, 
of  the  yellow  fever,  whilst  employed  on  board  a  boat  in  Notta  Bay,  in 
the  island  of  Jamaica,  and  that  his  body  was  thrown  overboard,  but  that 
the  deponent  was  unable  to  prove  his  death ;  that  she  had  never  heard,. 
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or  had  any  tidings  of  or  from  her  said  late  ii^isbAni,  since  the  time  wher. 
she  so  heard  of  his  death  a^  aforesaid ;  ttrat  she  was  unable  positively 
to  state  whether  he  was  still  alive  or  npt^  but  that,  if  he  was  still  living, 
she  did  not  know,  nor  had  she  any  jufep-fis  of  ascertaining,  where  he  was 
then  residing.  [Wilde,  C.  J.  ThV  .deponent  does  not  state  from  whom 
she  received  the  information  abg"u4i*her  husband's  death  in  Notta  Bay, 
or  that  she  believes  it  to  be  "trtie':  nor  does  it  appear  that  any  inquiry 
has  been  made  of  the  o^^BiBrs  of  the  ship  in  which  he  sailed.]  To  bring 
the  case  within  the  clnus.e  \k  question,  it  is  not  necessary  to  show  the 
husband  dead.  It  is  jeti^ijgh  if  it  appear  that  his  residence  is  not  known. 
[Wilde,  C.  J.  Theiame  may  be  said  in  the  case  of  every  man  who 
goes  to  sea.  Ma^lb,  J.  The  affidavit  does  not  show  when  the  informa- 
tion of  the  huSbanaii's  death  was  received  by  the  deponent :  it  may  have 
been  only  yfisierday.] 

Wilde,  C.  J.  The  affidavit  is  much  too  loose  to  warrant  the  court 
in  granting  a  rule.  You  may  renew  your  application  upon  better  mate- 
rials,— showing  wli^^  and  from  njioci,  the  information  of  the  husband's 
^^-  *death  wawe^^^d  f  >n3Kh'e  depohent'^ust  allege  her  belief  of 

■'  its  truth.  The  fact\iay  be  ascertained  with  reasonable  certainty, 
by  addressing  an  inquiry  to  the  owners  of  the  ship. 

Byles^  on  a  subsequent  day,  renewed  his  motion,  upon  a  further 
affidavit  of  Mrs.  Taylor,  stating  that  one  Harrison,  a  seaman,  who  left 
England  on  board  the  Demarara  Packet  with  her  husband,  called  upon 
her  in  the  month  of  April,  1847,  and  informed  her  that  he  had  just 
returned  from  Notta  Bay,  and  that  her  husband  had  died  there  of  the 
yellow  fever  about  a  month  before  he  (Harrison)  left  that  place,  and 
that  his  body  was  thrown  overboard ;  that  Harrison  on  that  occasion 
gave  the  deponent  certain  articles  which  had  belonged  to  Taylor  at  the 
time  of  his  death ;  that,  when  her  husband  left  England,  she  received 
from  him  what  is  called  a  "  half-pay  ticket ;"  that  she  accordingly  ob- 
tained from  the  owner  of  the  ship  the  half  of  her  husband's  pay  for 
the  sepond  month  after  his  departure ;  but  that,  when  she  applied  for 
the  third  month's  half-pay,  she  was  informed  that  Taylor  had  deserted. 
There  was  also  an  affidavit  showing  iiiquiries  made  of  the  owner  of  the 
Demarara  Packet,  the  answers  to  which  tended  to  confirm  the  proba- 
bility of  Taylor's  death. 

Per  curiam.  Enough  has  now  been  done  to  justify  the  Court  in 
granting  a  rule.  Fiat, 


*4]     *LEADER  and  COCK  v.   PURDAY.  Jan.  11. 

One  who  adapts  words  to  an  old  air,  and  procures  a  friend  to  compose  an  accompaniment  thereto, 
acquires  a  copyright  in  both  words  and  accompaniment;  and  his  assignee,  in  declaring  for  an 
infringement,  may  describe  himself  as  proprietor  of  the  copyright  in  the  whole  composition. 

In  an  action  by  A.,  for  the  infringement  of  copyright  in  a  musical  composition,  consisting  of  an 
"  air,"  which  was  old  and  not  the  subject  of  copyright^  of  "  words/'  which  were  written  by  B., 
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and  as  "  aecompAnimentr"  which  was  composed  by  C,  at  the  request  and  fur  the  benefit  of  B. : 
Held,  that  it  was  not  eompeteot  to  the  defendant, — ander  a  notice  of  objections  stating  merely 
that  A.  was  not  the  owner  of  the  copyright,  and  that  there  was  no  subsisting  copyright  in  the 
work, — to  object  at  the  trial  that  there  had  b«en  no  assignment  by  C,  even  though  the  point 
aro0«  upon  the  evidence  produced  on  the  part  of  the  plaintiflf. 
A^  the  author  of  a  musical  composition,  in  October,  1844,  agreed  in  writing,  not  under  seal,  with 
&,  for  the  sale  of  the  copyright  therein  to  him,  undertaking  to  execute,  when  (Sailed  upon,  a 
proper  assignment  to  B.,  his  executors,  Ac,  or  as  he  or  they  should  direct : — Held,  that  this 
did  not  operate  as  an  assignment  to  B.,  so  as  to  render  inoperative  a  subsequent  regular  assign- 
ment by  A.  to  B.  and  C. 

This  was  an  action  upon  the  case  for  an  infringement  of  the  plaintiffs' 
copyright  in  a  musical  composition. 

The  declaration  stated  that  there  was  a  subsisting  copyright  in  a 
certain  book,  to  wit,  a  musical  composition  called  "  Pestal,"  and  that 
the  plaintiffs  were  proprietors  of  such  copyright,  and  had  printed  and 
published  for  sale,  and  had  sold,  divers  copies,  &c. ;  that  the  defendant, 
after  the  passing  of  a  certain  act  passed  in  a  session  of  parliament 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty, 
intituled,  "An  act  to  amend  the  law  of  copyright,**  knowingly,  and 
without  the  consent  of  the  plaintiffs,  so  being  the  proprietors  of  such 
copyright  of  and  in  such  book,  first  had  and  obtained  in  writing,  in  a 
certain  part  of  the  British  dominions,  to  wit,  Great  Britain,  printed  and 
caused  to  be  printed  and  published  for  sale  divers  copies  of  the  said 
book,  in  which  there  was  such  subsisting  copyright,  and  of  which  the 
plaintiffs  were  such  proprietors  as  *aforesaid,  contrary  to  the  form  j-^- 
of  the  statute  in  such  case  made  and  provided,  &c.  ^ 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  there  was 
not  any  subsisting  copyright  in  the  said  book,  or  any  part  thereof, — 
thirdly,  that  the  plaintiffs  were  not  the  proprietors  of  the  alleged  copyright. 

The  defendant  had  given  the  following  notice,  under  the  5  &  6  Vict, 
c.  45,  s.  16,(a)  of  the  objections  on  which  he  intended  to  rely : — "  First, 

(a)  Which  enacts,  "  that,  after  the  passing  of  this  act,  in  any  action  brought  within  the  British 
donunions  against  any  person  for  printing  any  such  book  for  sale,  hire,  or  exportation,  or  for 
importing,  selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  imported,  sold,  pub-  • 
Ushed,  or  exposed  to  sale  or  hire,  any  such  book,  the  defendant,  on  pleading  thereto,  shall  giv^e 
to  the  plaintiff  a  notice  in  writing  of  any  objections  on  which  he  means  to  rely  on  the  trial  of 
iiaeh  action ;  and,  if  the  nature  of  his  defence  be,  that  the  plaintiff  was  not  the  author  or  first 
publisher  of  the  book  in  which  he  shall  by  such  action  claim  copyright,  or  is  not  the  proprietor 
of  the  copyright  therein,  or  that  some  other  person  than  the  plaintiff  was  the  author  or  first  pub' 
Usher  of  such  book,  or  is  the  proprietor  of  the  copyright  therein,  then  the  defendant  shall  specify 
in  such  notice  the  name  of  the  person  who  alleges  to  have  been  the  author  or  first  publisher  of 
such  book,  or  the  proprietor  of  the  copyright  therein,  together  with  the  title  of  such  book,  ani 
the  time  when  and  the  place  where  such  book  was  first  published ;  otherwise  the  defendant  il 
Boeh  action  shall  not,  at  the  trial  or  hearing  of  such  action,  be  allowed  to  give  any  evidence  tha 
the  plaintiff  in  such  action  was  not  the  author  or  first  publisher  of  the  book  in  which  he  claim* 
fueh  copyright  as  aforesaid,  or  that  he  was  not  the  proprietor  of  the  copyright  therein :  and,  at 
iuch  triftl  or  hearing,  no  other  objection  shall  be  allowed  to  be  made  on  behalf  of  such  defend- 
lat,  than  the  objections  stated  in  such  notice,  or  that  any  other  person  was  the  author  or  first 
pablisher  of  such  book,  or  the  proprietor  of  the  copyright  therein,  than  the  person  specified  in 
raeh  notice,  or  g^ve  in  evidence  in  support  of  his  defence  any  other  book  than  one  substantially 
corresponding  in  title,  time,  and  place  of  publication  with  the  title,  time,  and  place  specified  tc 
nch  notiee." 
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that  the  plaintiflfs  were  not  the  first  publishers  of  the  work  in  question  : 
secondly,  that  they  were  not  the  owners  of  thtf  copyright :  thirdly,  that 
there  yas  no  subsisting  copyright  in  the  musical  publication :  fourthly, 
^^^  that  the  air  was  not  composed  by  *Pestal,  but  was  published  by 

-*  the  plaintifis  fraudulently  in  his  name,  in  order  to  deceive  the  public." 

The  cause  was  tried  before  Gresswell,  J.,  at  the  first  sitting  in  Lon- 
don, in  Michaelmas  term,  1847. 

It  was  conceded  that  the  air  of  Postal  was  old,  and  not  the  subject 
of  copyright,  having  already  been  published  as  well  in  England  as 
abroad.  It  was  proved,  that,  some  time  prior  to  the  year  1844,  a  gen- 
tleman named  Bellamy  wrote  certain  words  adapted  to  the  air,  and  got 
a  friend  of  his  (Mr.  C.  E.  Home)  to  compose  an  "  accompaniment ;" 
that,  on  the  24th  of  October,  1844,  Bellamy  entered  into  an  agreement 
in  writing  with  Leader,  whereby, — ^reciting  a  sale  of  the  copyright  in 
the  production  to  Leader, — ^he  undertook  to  execute  a  proper  assignment 
of  his  aforesaid  copyright  and  interest  therein  to  Leader,  his  executors, 
&c.,  or  as  he  or  they  should  direct ;  that,  in  pursuance  of  this  agreement, 
Bellamy  afterwards,  on  the  11th  of  May,  1847,  executed  a  regular 
assignment  by  deed,  of  the  copyright  to  the  plaintifis ;  and  that  the 
plaintiffs,  in  May,  1845,  published  the  air,  with  the  words  and  accom- 
paniment, and  a  short  statement  on  the  title  page,  ascribing  the  compo- 
sition of  the  air  to  one  Colonel  Pestal,  an  ofiicer  in  the  Russian  army, 
while  under  sentence  of  death  for  a  political  offence,  and  shortly  before 
his  execution. 

The  defendant  also  published  the  air  with  words  and  an  accompani- 
ment, and  with  a  title-page  closely  resembling  that  of  the  plaintiffs'  pub- 
lication, and  containing  the  same  statement  as  to  the  authorship  of  the 
original  air. 

The  alleged  piracy  was  in  the  «  accompaniment"  only.  Two  musical 
professors  of  eminence,  Dr.  Calcott  and  Mr.  Masters,  who  were  called 
on  the  part  of  the  plaintiffs,  thought  the  accompaniment  published  by 
the  defendant  was  an  infringement  of  that  of  the  plaintiffs,  assigning 
as  one  of  their  reasons  for  coming  ta  that  conclusion,  that  they  found 
^^^  the  same  musical  errors  in  *both :  they  both,  however,  admitted 

^  that  the  laws  of  harmony  would  require  the  composers  of  both  to 
use  pretty  much  the  same  notes. 

For  the  defendant,  the  master  of  the  military  band  at  Woolwich  was 
•called,  who  stated  that  the  air  of  Pestal  had  been  played  by  the  band 
-there  for  many  years,  and  that,  in  his  judgment,  the  two  accompani- 
-ments  were  totally  different.  The  defendant  also  called  one  Grantham, 
who  composed  the  accompaniment  for  him,  and  who  swore  that  he  had 
never  seen  or  heard  the  plaintiffs'  accompaniment.  The  person  who 
composed  the  defendant's  words  likewise  deposed  that  he  had  never  seen 
the  plaintiffs*  words  at  the  time  he  wrote  for  the  defendant. 

The  defendant  then  called  one  Glover,  who  said  that,  in  the  year 
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18i2,  he  had  given  a  copy  of  the  original  air  to  one  Jefferies ;  and 
Jefferies  was  called  to  prove  that  he  had  written  a  third  Bet  of  words. 
Tais  evidence  was  objected  to,  on  the  part  of  the  plaintiffs,  on  the  ground 
that  the  name  of  Jefferies  was  not  disclosed  in  the  defendant's  notice 
of  objections ;  and  the  learned  Judge  rejected  it 

On  the  part  of  the  defendant,  it  was  objected,  that  the  plaintiff's  claim 
should  have  been  limited  to  copyright  in  the  (zccampaniTnent ;  and  that, 
inasmuch  as  it  appeared  that  there  were  two  publications  of  Festal,  one 
of  nhich  could  not  be  the  subject  of  copyright,  the  plaintiffs  should 
have  new-assigned :  and,  further,  that  there  was  no  proof  of  any  assign- 
ment of  the  accompaniment  by  Home,  who  composed  it,  to  the  plain- 
ti£;  and  that,  Bellamy  having  already  parted  with  his  interest  in  the 
copyright  to  Leader,  by  the  agreement  of  the  24th  of  October,  1844, 
there  was  no  interest  remaining  in  him  upon  which  the  assignment  to 
die  plaintiffs,  of  the  11th  of  May,  1847,  could  operate. 

The  learned  judge  left  it  to  the  jury  to  say  whether   *they  p^g 
thought  the  resemblance  between  the  two  accompaniments  was  de- 
signed,  or  was  merely  accidental,  and  such  as  would  necessarily  arise 
from  ^n  observance  of  the  laws  of  harmony. 

The  jury  were  of  opinion  that  the  similarity  of  the  defendant's  accom- 
paniment to  that  first  published  by  the  plaintiffs,  was  not  accidental,  but 
designed;  and  they  accordingly  returned  a  verdict  for  the  plaintiffs, 
with  nominal  damages. 

ByleSj  Serjt.,  in  Michaelmas  term,  1847,  pursuant  to  leave  reserved 
to  him  at  the  trial,  moved  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered,  or  a  verdict  for  the  defendant ;  or  why  there  should  not 
be  a  new  trial  on  the  ground  of  the  improper  exclusion  of  ^evidence, 
and  that  the  verdict  was  not  warranted  by  the  evidence.  This  declara- 
tion is  framed  upon  the  5  &  6  Vict.  c.  45,  the  2d  section  of  which, 
amongst  other  things,  enacts  that  the  word  <<book"  shall  be  construed 
to  mean  and  include  a  <<  sheet  of  music."  The  publication  in  question 
consisted  of  a  title-page,  an  air, — ^which  was  admitted  to  be  puhlid 
jwriM^ — ^words,  as  to  which  no  question  arose,  and  an  accompaniment. 
The  plaintiffs,  therefore,  claimed  too  much,  when  they  claimed  copyright 
<<  in  a  certain  book,  to  wit,  a  musical  composition  called  Festal :"  and, 
inasmuch  as  it  appeared  that  there  was  a  production  bearing  that  name, 
which  could  not  be  the  subject  of  copyright,  the  plaintiffs  should  have 
new-assigned.  [Maule,  J.  There  was  no  justification.]  There  was  a 
traverse  of  the  subsistence  of  copyright  in  Festal.  [Maule,  J.  Can 
there  be  a  new-assignment  after  a  negative  plea  ?]  Suppose  the  defend- 
ant had  pleaded  to  this  effect,  that  Festal  is  a  musical  composition  in 
which  there  is  no  subsisting  copyright,  and  this  he  is  ready  to  verify. 
[Maulh,  J.  The  defendant  aSimM  nothing.  Coltman,  J.,  *re-  r^g 
ferred  to  Barnes  v.  Hunt,  11  East,  451.]  Barnes  v.  Hunt  is  no 
longer  law :  it  b  now  clearly  settled,  that,  upon  a  plea  of  leave  and 
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license,  in  trespass,  the  plaintiff  muBt  new-assign.  [V.  Williams,  J 
The  whole  doctrine  of  new-assignment  rests  upon  that  case.]  Suppose 
the  defendant  in  this  case  had  pleaded  leave  and  license, — would  not  the 
plea  have  been  sustained  by  proof  of  leave  and  license  to  publish  Festal 
in  its  original  shape  ?  This  is  a  clear  misdescription.  Then,  the  plain- 
tiffs proved  that  their  accompaniment  was  composed  by  Mr.  Home :  but 
they  showed  no  assignment  of  the  copyright  from  Home.  [Wilde,  C.  J. 
Home  was  employed  to  compose  it  for  Bellamy.]  That  does  not  make 
the  product  of  the  composer's  brain  the  property  of  the  employer.(a) 
The  plaintiffs  put  in  an  agreement  by  Bellamy  to  assign  to  Leader, 
dated  the  24th  of  October,  1844 :  they  then  put  in  a  deed  of  the  11th 
of  May,  1847,  purporting  that  ^Bellamy  assigned  the  same  copyright  to 
Leader  and  Cocks.  If  the  agreement  of  the  24th  of  October,  1844,  ope- 
rated as  a  legal  and  valid  assignment  from  Bellamy  to  Leader,  Bellamy 
would  have  nothing  that  he  could  convey  to  Leader  and  Cocks  by  the 
deed  of  the  11th  of  May,  1847 ;( J)  and,  if  so,  there  is  a  clear  ground 
of  nonsuit.  The  evidence  of  Jefferies  was  improperly  rejected.  [Wilde, 
C.  J.  Was  it  material  evidence  in  the  cause  ?  Maule,  J.  The  words 
had  already  been  given  up.] 

A  rule  nisi  having  been  granted, 
^^  ^^  Talfourdj  Serjt.,  and  Petersdorff^  now  showed  cause.  *One  main 
-*  object  of  the  recent  statute  was  to  prevent  questions  of  this  sort 
from  being  raised  by  a  mere  wrongdoer.  When  Mr.  Bellamy  first  conceived 
the  notion  of  adapting  the  air  of  "Pestal"  to  words  of  his  own  compo-* 
sing,  and  of  adding  an  accompaniment,  he  acquired  to  himself  that 
which  unquestionably  might  be  the  subject  of  copyright,  and  susceptible 
of  assignment  under  the  13th  section  of  the  5  &  6  Vict.  c.  45.(<?)  The 
first  question  is,  whether  the  plaintiffs  succeeded  in  showing  that  this 
was  such  a  publication  as  came  within  the  description  in  the  declaration. 
The  objection  was,  that  the  whole  publication  was  not  the  property  either 
of  Bellamy  or  of  the  plaintiffs.  That  the  plaintiffs  never  pretended. 
All  they  say  is,  that  Bellamy  had  a  clear  and  undoubted  right  to  the 

(a)  But  see  Wyatt  v.  Barnard,  3  Yea.  k  B.  77.  As  to  the  employment  by  patentees,  of  others, 
to  give  practical  effect  to  their  inventions,  vide  Allen  v.  Rawson,  1  Man.  Gr.  k  S.  551.  And  see 
Bloxham  v.  Elsee,  1  C.  A  P.  567,  and  Minter  v.  Wells,  1  Webster's  Patent  Cases,  132. 

(6)  See  Power  t».  Walker,  3  M.  A  S.  7,  4  Campb.  8;  De  Pinna  ©,  Polhill,  8  C.  A  P.  78. 

(c)  Which  enacts,  "  that,  after  the  passing  of  this  act,  it  shall  be  lawful  for  the  proprietor  of 
copyright  in  any  book  heretofore  published,  or  in  any  book  hereafter  to  be  published,  to  make 
entry  in  the  registry  book  of  the  Stationers'  Company,  of  the  title  of  such  book,  the  time  of  the 
first  publication  thereof,  the  name  and  place  of  abode  of  the  publisher  thereof,  and  the  name  and 
place  of  abode  of  the  proprietor  of  the  copyright  of  the  said  book>  or  of  any  portion  of  such  copy- 
right, in  the  form  in  that  behalf  given  in  the  schedule  to  this  act  annexed,  upon  payment  of  the 
sum  of  5«.  to  the  officer  of  the  said  Company ;  and  that  it  shaU  be  lawful  for  every  such  registered 
proprietor  to  assign  his  interest,  or  any  portion  of  his  interest,  therein,  by  making  entry  in  the 
said  book  of  registry,  of  such  assignment,  and  of  the  name  and  place  of  abode  of  the  assignee 
thereof,  in  the  form  given  in  that  behalf  in  the  said  schedule,  on  pajrment  of  the  like  sum ;  and 
such  assignment,  so  entered,  shall  be  effectual  in  law,  to  aU  intents  and  purposes,  without  being 
ivbject  to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as  if  such  assignment  had 
been  made  by  deed." 
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words  and  the  accompaniment,  which  he  conveyed  to  them.  Festal  had 
nerer  been  published  as  a  song.  Bellamy  was  the  author  of  the  words, 
and  the  accompaniment  was  composed  at  his  suggestion,  and  for  his 
benefit,  by  his  friend  Home.  Both,  therefore,  became  his  property. 
To  justify  a  claim  of  copyright,  it  is  not  necessary  that  there  should  be 
endre  originality  in  every  part  of  the  work :  if  it  were  *so,  there  p^-  - 
could  be  no  copyright  in  Pope's  Iliad,  Dryden's  Virgil,  Williams's  *- 
Saunders,  Hargrave  and  Butler's  Co.  Litt.,  and  many  other  works  simi- 
larly circumstanced.  In  declaring  for  an  infringement  of  a  patent  right, 
where  the  claim  is  of  a  combination  only,  the  declaration  never  need 
spedfy  the  particular  parts  of  the  machine  or  manufacture  of  which  the 
plaintiff  alleges  himself  to  be  the  inventor :  the  plaintiff  may  claim  gene- 
rally. Besides,  under  the  notice  of  objections  here  delivered,  it  was  not 
open  to  the  defendant  to  set  up  the  authorship  of  Home.  In  Boosey  t;« 
Daridson,  4  D.  &  L.  147,  it  was  expressly  held,  that  the  defendant  is 
bound,  in  his  notice  of  objections,  to  state  the  name  of  the  party  whom 
he  alleges  to  be  the  proprietor  or  first  publisher,  the  title  of  the  work, 
the  place  where,  and  the  time  when,  the  first  publication  took  place. 
The  agreement  between  Bellamy  and  Leader,  of  the  24th  of  October, 
1844,  was  a  mere  executory  agreement :  it  did  not  purport  to  be,  nor 
did  it  operate  as,  an  assignment  of  the  copyright.  The  title  of  the 
plaintiffs  arises  wholly  under  the  deed  of  the  11th  of  May,  1847.  Copy- 
right cannot  be  assigned  by  parol :  the  recent  statute,  as  well  as  the  8 
Ann.  c.  19,  evidently  contemplate  that  the  assignment  must  be  by  deed. 
[CoLTMAN,  J.  Would  copyright  pass,  even  by  deed,  independently  of 
the  statute  ?]     It  is  submitted  that  it  would. 

Coueh,  in  support  of  the  rule.  The  only  portions  of  the  publication 
in  question  that  were  new,  were,  the  words  and  the  accompaniment. 
Aisiuning  Bellamy's  title  to  have  been  well  conveyed  to  the  plaintiffs, 
that  did  not  justify  them  in  claiming  in  their  declaration  the  entire 
work ;  they  should  have  limited  their  claim  to  the  words  and  the  accom- 
paniment. The  instance  put  on  the  other  side,  of  Hargrave  &  Butler's 
*Coke-upon-Littleton,  is  hardly  analogous :  in  declaring  for  the  p^-  ^ 
piracy  of  a  note  of  Mr.  Hargrave's,  the  plaintiff  certainly  would  ^ 
not  describe  himself  as  the  proprietor  of  the  copyright  of  Coke-upon- 
Littleton, — which  is  what  the  plaintiffs  have  in  effect  done  here.  The 
other  instance  of  Williams's  Saunders  is  equally  inapplicable.  [V. 
Williams,  J.  The  text  there  was  a  translation  from  the  old  French,  (a)] 
The  provision  in  s.  18  of  the  5  &  6  Yict.  c.  45,(6)  as  to  encyclopaedias 

»  See  Wjatt  r.  Barnard,  3  Vee.  &  B.  77. 

{h)  Which  enacts,  "  that,  when  any  pablisher  or  other  person  shall,  before  or  at  the  time  of  the 
pft^siDg  of  this  act,  have  projected,  conducted,  and  carried  on,  or  shall  hereafter  project,  conduct, 
or  earry  on,  or  be  the  proprietor  of,  any  encyclopaedia,  review,  magazine,  periodical  work,  or  work 
pablished  in  a  series  of  books  or  parts,  or  any  book  whatsoever,  and  shall  have  employed,  or 
ibtll  employ,  any  persons  to  compose  the  same,  or  any  volumes,  parts,  essays,  articles,  or  portions 
^r«of;  for  publication  in  or  as  part  of  the  same,  and  such  work,  volumes,  parts,  essays,  artiolesj 
wpcrtioos  shaU  have  been  or  shall  hereafter  be  composed  under  such  employment,  on  the  termt 

VOL.  vn. — 8  B  2 
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^^  rtn  and  serial  *work8,  shows,  that,  in  this  case,  there  should  have  been 
-»  an  assignment  from  Home,  to  make  the  title  perfect.  [Maule,  J. 
The  18th  section  contemplates  the  case  of  a  publisher  employing  an  author 
to  write  an  article  for  an  encyclopaedia  or  other  serial  or  periodical  work, 
for  a  consideration,  and  not  a  case  like  this,  where  the  suggested  task  is  done 
through  friendship  only.  This  was  never  intended  to  form  a  portion  of  a 
work.]  There  was  nothing  to  prevent  Home  from  giving  the  accompani- 
ment to  any  one  else,  or  from  publishing  it  himself.  But  it  is  said  that  the 
defendant  was  not  at  liberty  to  urge  this  objection,  because  his  notice  of 
objections  did  not  give  the  name  of  Home  as  the  author  or  proprietor. 
The  objection,  however,  arises,  not  by  way  of  defence,  but  upon  the  plain- 
tiffs* own  case.  It  is  a  matter  that  is  exclusively  within  their  knowledge : 
whereas,  the  object  of  the  13th  section  of  the  statute,  was,  to  give  the 
plaintiff  information  only  of  that  of  which  he  was  ignorant.  [Maule, 
J.  It  does  not  appear  that  the  plaintiffs  knew  any  more  about  Home 
than  the  defendant  did.]  The  plaintiffs  were  more  likely  to  be  informed 
as  to  the  title  of  the  party  from  whom  they  took  the  assignment,  than 
the  defendant  was.  Besides,  their  own  title-page  stated  that  the  music 
was  "arranged  by  0.  E.  Home."  [Maule,  J.  The  plaintiffs  did  not 
provide  themselves  with  evidence  of  Home's  title,  because  the  defend- 
ant's notice  of  objections  gave  them  no  intimation  that  Home's  title 
would  come  in  question.  If  the  plaintiffs  had  incurred  the  expense  of 
proving  Home's  title,  the  defendant  would,  upon  the  taxation  of  costs, 
^^  .-  have  *objected  before  the  master,  and  with  reason,  that  the  expense 
-*  of  that  proof  ought  not,  under  the  circumstances,  to  be  allowed.] 
The  statute  never  could  have  intended  that  the  want  of  a  formal  notice 
should  prevent  the  defendant  from  availing  himself  of  matters  appearing 
upon  the  plaintiff  *8  ease.  Then,  as  to  the  assignment, — ^Bellamy  having 
already,  by  the  agreement  of  the  24th  of  October,  1844,  divested  himself 
of  all  his  interest  in  the  copyright  to  Leader,  there  was  nothing  upon 

that  the  copyright  therein  ehall  belong  to  such  proprietor,  projector,  publisher,  or  conductor, 
and  paid  for  by  such  proprietor,  projector,  publisher,  or  conductor, — the  copyright  in  every  such 
encyclopaedia,  reriew,  magasine,  periodical  work,  and  work  published  in  a  series  of  books  or 
parts,  and  in  every  volume,  part,  essay,  article,  and  portion  so  composed  and  paid  for,  shall  be 
the  property  of  such  proprietor,  projector,  publisher,  or  other  conductor,  who  shall  e^joy  the  same 
right  as  if  he  were  the  actual  author  thereof,  and  shall  have  such  term  of  copyright  therein  as  is 
given  to  the  authors  of  books  by  this  act;  except  only,  that,  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews,  magazines,  or  other  periodical  works  of  a 
like  nature,  after  the  term  of  twenty-eight  yean  from  the  first  publication  thereof  respectively, 
the  right  of  publishing  the  same  in  a  separate  form  shall  revert  to  the  author  for  the  remainder 
of  the  term  given  by  this  act :  Provided  always,  that,  during  the  term  of  twenty-eight  years,  the 
said  proprietor,  projector,  publisher,  or  conductor,  shall  not  publish  any  such  essay,  article,  or 
portion  separately  or  singly,  frithout  the  consent,  previously  obtained,  of  the  author  thereof,  or 
his  assigns :  Provided  also  that  nothing  herein  contained  shall  alter  or  afiect  the  right  of  any 
person  who  shall  have  been,  or  who  shsJl  be,  so  employed  as  aforesaid,  to  publish  any  such  bis 
composition  in  a  separate  form,  who,  by  any  contract,  express  or  implied,  may  have  reserved,  or 
may  hereafter  reserve,  to  himself  such  right;  but  every  author  reserving,  retaining,  or  having 
such  right  shall  be  entitled  to  the  copyright  in  such  composition  when  published  in  a  separate 
form,  according  to  this  act,  without  prejudice  to  the  right  of  such  proprietor,  projector,  publisher, 
or  conductor,  as  aforesaid." 
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vhich  the  assignment  of  the  11th  of  May,  1847,  could  operate.  [Colt- 
man,  J.  Has  it  not  been  held  that  an  assignment  of  copyright  must  be 
by  deedf]  It  must,  it  seems,  be  in  writing — ^Power  v.  Walker,  3  M.  & 
S.  7,  4  Camp.  8 :  But,  though  an  intimation  of  opinion  to  that  effect 
was  thrown  out  by  TiNDAL,  C.  J.,  in  De  Pinna  v.  Polhill,  8  C.  &  P.  78, 
it  has  never  been  distinctly  decided  that  the  assignment  must  be  by  deed. 
[)lAULEy  J.  Bellamy  does  not  profess  to  assign  the  copyright  by  the 
agreement  of  the  24th  of  October,  1844.]  It  has  repeatedly  been  held, 
that  an  agreement  operates  as  a  present  demise,  even  where  every  line 
of  the  document  points  evidently  to  the  execution  of  a  more  perfect  and 
formal  contract. 

CoLTMAN,  J.  It  appears  to  me  that 'there  is  no  ground  for  granting 
a  new  trial  in  this  case.  The  jBrst  question  is,  whether  the  plaintiffs  were 
entitled  to  claim  copyright  in  the  whole  ^<  book," — a  musical  composi- 
tion, consisting  of  an  "  air,"  in  which  no  person  claimed  copyright, 
certain  words  and  prefatory  matter,  of  which  one  Bellamy  (under  whom 
the  plaintiffs  claimed)  was  the  author,'  and  an  <<  accompaniment,"  which 
Bellamy  procured  a  friend  to  compose  for  him.  It  is  said,  that,  as  the 
«air"  was  not  the  plaintiffs'  property,  the  declaration  improperly  claimed 
the  whole  combination.  It  appears  to  me,  however,  that  no  difficulty  of 
that  *sort  arises  here.  This  is  very  like  the  common  case  of  im-  ^^^  ^ 
provements  in  a  machine,  where  the  patent  is  taken  out  for  an  ^ 
improved  machine.(a) 

It  was  further  objected,  that  the  plaintiffs  should  have  shown  an  assign- 
ment of  the  <<  accompaniment,"  by  Home  to  Bellamy.  But  I  think  it 
was  not  competent  to  the  defendant,  under  the  notice  of  objections 
which  he  gave,  to  raise  that  point.  The  words  of  the  16th  section  are 
ejEpress,  that  the  defendant  shall  not  at  the  trial  be  allowed  to  give 
evidence  that  the  plaintiff  was  not  the  author  or  proprietor  of  the  copy- 
right, unless  his  notice  shall  specify  the  name  of  the  person  whom  he 
alleges  to  be  so. 

As  to  the  only  remaining  question,  it  seems  to  me  that  it  was  quite 
competent  to  the  parties  to  enter  into  an  executory  contract  for  a  future 
fonnal  assignment  of  the  copyright ;  and  that  these  parties  had  clearly 
and  unequivocally  entered  into  such  a  contract. 

I  therefore  think  the  rule  must  be  dischaxged. 

Maule,  J.     I  am  of  the  same  opinion  upon  all  the  points. 

Cresswbll,  J.,  expressed  no  opinion. 

V.  Williams,  J.  I  also  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. As  to  the  first  point,  that  the  invasion  is  of  the  <<  accompa- 
niment" only,  that  resolves  itself  into  a  question  of  pleading.  If  the 
subject-matter  of  the  copyright  is  properly  described  in  the  declaration, 
the  plaintiffs  clearly  have  a  right  of  action  in  respect  of  its  infringement: 
and  it  seems  to  me  that  it  is  properly  described.       Rule  discharged. 

(a)  Bat*  in  that  ewe,  the  ipecifioatioD  diiting^shea  between  that  wbieh  ii  old  and  that  which 

flMW. 
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A  declaration  in  debt  contained  three  counts, — the  first  on  a  bill  of  exchange,  the  second  for 
money  lent,  and  the  third  upon  an  account  stated;  concluding,  to  the  plaintifi^'s  damage  of  101., 
Ac. 

The  defendant  pleaded, — ^first,  as  to  10».,  parcel  of  the  moneys  in  the  first  and  last  counts  (arer. 
ring  identity),  payment  and  acceptance  in  satisfaction  before  action  brought; — secondly,  as 
to  the  residue  of  the  first  and  last  counts,  payment  and  aoceptAnce,  after  action  brought,  of 
502.,  in  satisfaction  and  discharge  ''of' the  eau9^  of  action  in  the  introductory  part  of  the  plea 
mentioned ;" — thirdly,  to  the  second  count,  never  indebted : — 

Held,  that  tlie  second  plea  sufficiently  answered  the  damages  for  the  detention  of  the  moneys 
mentioned  in  the  first  and  third  counts. 

This  was  an  action  of  debt.  The  first  count  of  the  declaration  charged 
the  defendant  as  the  acceptor  of  a  bill  of  exchange  drawn  by  the  plain- 
tiff, payable  to  his  own  order ;  the  second  was  for  money  lent ;  and  the 
third,  for  money  due  upon  an  account  stated, — concluding,  "to  the 
plaintiff's  damage  of  lOZ.,  and  therefore  he  brings  his  suit,  &c/' 

The  defendant, — who  was  under  terms  to  plead  issuably, — pleaded, 
first,  "as  to  the  sum  of  10«.,  parcel  of  the  moneys  in  the  said  first  count 
of  the  declaration  mentioned,  and  also  the  sum  of  10a.,  parcel  of  the 
moneys  in  the  last  count  of  the  declaration  mentioned,  that  the  said 
account  in  the  said  last  count  mentioned,  so  far  as  the  same  relates  to 
the  said  sum  of  IO9.,  parcel,  &c.,  in  the  said  last  count  mentioned,  was 
had  and  stated  of  and  concerning  the  said  sum  of  10«.,  parcel,  &c.,  in 
the  said  first  count  mentioned,  and  not  otherwise ;  and  that  the  said 
sum  of  108.,  parcel,  &c.,  in  the  said  first  count  mentioned,  is  one  and 
the  same,  and  not  other  than,  or  different  from,  the  sum  of  10«.,  parcel, 
&c.,  in  the  said  last  count  mentioned :  and  the  defendant  further  says, 
that,  after  the  accruing  of  the  causes  of  action  in  the  declaration  men- 
tioned, so  far  as  the  same  relate  to  the  said  sums  of  money  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  before  the  commencement  of 
^^^^  this  suit,  to  wit,  on,  &c.,  he  the  ^defendant  paid  to  the  plaintiff, ' 
■'  who  then  accepted  and  received  of  and  from  the  defendant,  a  large 
sum  of  money,  to  wit,  lOa.,  in  full  satisfaction  and  discharge  of  the  said 
sums  of  money  in  the  introductory  part  of  thi6  plea  mentioned ;"  verifi- 
cation. 

Secondly,  «  for  a  further  plea  in  this  behalf,  as  to  the  residue  of  the 
said  first  and  last  counts^  actio  inde  ulterius  noriy  because  he,  the  defend- 
ant, after  the  commencement  of  this  suit,  to  wit,  on,  &c.,  paid  to  the 
plaintiff,  who  then  accepted  and  received  of  and  from  the  defendant,  a 
large  sum  of  money,  to  wit,  60?.,  in  full  satisfaction  and  discharge  of 
the  causes  of  action  in  the  introductory  part  of  this  plea  mentioned ; 
and  this  he  the  defendant  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  plaintiff  ought  further  to  maintain  his  aforesaid  action 
thereof  against  him."(a) 

(a)  Vide  2  Lutw.  1177;  1  Com.  Bep.  318;  i  East,  502;  R.  T.  1  Vict  reg.  1;  Thompson  % 
Jackson,  1  M.  A  a.  242, 1  Scott»  N.  R.  157. 
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Thirdly, — to  the  second  count, — nunquam  indehitatus. 
The  plaintiff  signed  judgment  for  damages  on  the  first  and  last  counts, 
—contending  that  the  second  plea  professed  to  answer  the  debt  only, 
and  not  the  damages. 

Maule,  J.,  having  made  an  order  for  setting  aside  this  judgment  for 
irregularity, 

A,  W.  Hoggins  moved  to  set  aside  the  order.  The  second  plea  is 
pleaded  only  «  as  to  the  residue  of  the  said  first  and  last  counts :"  it 
professes,  therefore,  to  answer  only  the  debt  u^  each  of  those  counts,  and 
not  the  damages  for  its  detention ;  which,  according  to  Lowe  v.  Steele, 
15  M.  &  W.  380,  it  ought  to  have  done.  Henry  v.  Earl,  8  M.  &  W. 
228,  9  Dowl.  P.  C.  725,  is  also  an  authority  to  show  that  a  plea  of  pay- 
ment, in  debt,  pleaded  to  the  "  causes  of  action  in  the  *declaration  ^^^  ^ 
mentioned,"  is  not  an  answer  to  the  damages;  and  that  the  plain-  ^ 
tiff  may  sign  judgment  for  any  damages  which  are  not  answered  by  the 
plea.  In  Triston  v.  Harrington,  16  M.  &  W.  61,  the  plea  was  a  plea  of 
payment  of  a  sum  of  money  in  satisfaction  of  all  the  causes  of  action  in 
the  declaration  mentioned, — ^and  it  was  held  to  be  an  answer  as  well  to 
the  damages  as  to  the  debt.  [V.  Williams,  J.  Is  there  no  plea  cover- 
ing the  whole  declaration  ?]  No.  The  damages  are  not  covered  by  any 
plea :  Lumley  v.  Musgrave,  4  N.  C.  9,  5  Scott,  230.  [Wilde,  C.  J. 
Is  not  the  damage  at  the  end  to  be  read  in  each  count  ?  Suppose  there 
had  been  only  one  count  ?  Maule,  J.  The  county  properly  speaking, 
is  the  whole  declaration,  from  beginning  to  end,  whether  there  be  but 
one  count,  or  several  counts,  popularly  so  called.]  Where  the  plea  ac- 
knowledges the  cause  of  action,  it  should  answer  the  damages  as  well  as 
the  debt :  it  may  be  otherwise  where  the  cause  of  action  is  denied, 
[Wilde,  C.  J.  I  think  it  is  quite  clear  that  the  plaintiff  had  no  right 
to  take  upon  himself  to  sign  judgment.]  In  Wheeler  v.  Senior,  9  Dowl. 
P.  G.  270,  7  M.  &  W.  562,  a  count  in  assumpsit  stated  that  the  plaintiff 
made  his  bill  of  exchange,  which  the  defendant  accepted,  and  that,  before 
the  bill  became  due,  the  plaintiff  had  parted  with  the  possession  thereof; 
and  thereupon,  in  consideration  that  the  plaintiff  would  again  procure 
possession  of  the  bill,  and  prevent  the  same  from  being  presented  for 
payment,  the  defendant  promised  that  he  would  remit  the  plaintiff  the 
amount  (728Z.  6«.)  on  a  certain  day :  the  count  then  averred  performance 
by  the  plaintiff,  and  a  breach  by  the  defendant.  The  latter  pleaded,  as 
to  609Z.  10«.,  parcel  of  the  said  sum  of  money,  that  the  defendant 
paid  to  the  plaintiff  700Z.,  in  satisfaction  of  the  sum  of  609Z.  10«., 
parcel  of  certain  moneys  specified  in  a  bill  of  exchange,  dated,  &c., 
which  *wa8  the  same  identical  bill  as  that  declared  on.  A  ^^^^ 
replication,  denying  that  the  bill  mentioned  in  the  plea  was  the  ^ 
same  identical  bill,  and  concluding  with  a  verification,  was  held  bad  on 
special  demurrer.  But  the  Court  also  intimated  an  opinion  that  the  plea 
was  bad,  for  not  alleging  the  money  to  have  been  paid  in  satisfaction  of 
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damages,  [Cresswell,  J.  Does  the  detention  of  the  debt  form  part 
of  any  count?]  Yes.  [Cresswell,  J.  Then  the  plea  does  answer 
the  detention  of  the  debt.  The  plaintiff  accepted  the  money  in  satis- 
faction of  the  detention.]  Corbett  v,  Swinburne,  8  Ad.  k  E.  678,  which 
shows  that  costs  are  included  in  the  damages,  serves  to  fortify  this  view. 
It  would  be  a  discontinuance  to  reply  to  this  plea,  if  it  does  not  answer 
the  damages. 

Wilde,  G.  J.  It  seems  to  me  that  this  judgment  was  irregularly 
signed.  The  damages  at  the  end  of  the  declaration,  must  be  supposed 
to  attach  to  some  complaint  in  some  part  of  the  declaration  ;  otherwise 
there  would  be  nothing  to  which  it  would  be  referable.  The  commence- 
ment of  the  declaration  states  that  the  plaintiff  complains  of  the  defend- 
ant,— ^who  has  been  summoned  to  answer  the  plaintiff  in  an  action  of 
debt, — and  that  he  demands  of  the  defendant  a  certain  sum,  which  the 
defendant  owes  to  and  unjustly  detains  from  him.  The  count  then  pro- 
ceeds to  set  forth  the  grounds  of  complaint,  and  concludes, — <<  which 
said  several  moneys  were  to  be  respectively  paid  by  the  defendant  to  the 
plaintiff  on  request ;  whereby,  and  by  reason  of  the  non-payment  of  the 
said  several  moneys  respectively,  making  together  the  sum  above  de- 
manded, an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  the 
same  of  and  from  the  defendant ;  yet  the  defendant  hath  not  paid  the  said 
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sum  above  demanded,  or  any  part  thereof;  *to  the  plaintiff's  da- 


mage of  lOZ.,  and  thereupon  he  brings  suit,  &c."  To  what  are  you 
to  refer  that  damage  ?  Why,  clearly  to  the  matters  of  complaint  previ- 
ously set  forth.  Suppose  you  were  to  sever  the  damages,  and  to  apply 
them  to  each  of  the  several  causes  of  complaint, — ^the  plaintiff  would 
recover  the  several  portions  in  reference  to  the  matters  charged  in  each 
count.  The  effect  would  be,  to  read  into  each  count  so  much  of  the 
damages  as  are  applicable  to  it.  I  therefore  think  this  plea,  which  pro- 
fesses to  answer  the  residue  of  the  jBrst  and  last  counts,  in  truth  answers 
all  that  substantially  forms  part  of  each  of  those  counts,  including  the 
damages.  The  whole  of  the  declaration  should  be  read  together.  For 
these  reasons,  I  think  the  judgment  was  improperly  signed,  and  conse- 
quently that  the  order  setting  it  aside  was  rightly  made. 

Maule,  J.  Formerly,  a  count  meant  a  declaration.  Now,  it  means 
something  that,  standing  alone,  is  a  declaration.  I  think  the  «  count," 
properly  speaking,  includes  the  whole  cause  of  action  as  well  at  the  end 
as  at  the  beginning  of  the  declaration.  The  cases  relied  on  are  cases 
where  the  language  of  the  plea  excluded  damages, — ^being  pleaded  to 
part  of  the  money  mentioned  in  a  particular  count.  So,  here,  this  plea 
would  be  bad,  if  considered  as  pleaded  to  a  part  of  the  cause  of  action  in 
a  single  count. 

The  rest  of  the  Court  concurring,  Rule  refused. 
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♦SMYTH  and  Two  Others  ».  ANDERSON.    Jan.  18.    [*21 

Th6  right  of  the  seller  of  goods  to  resort  to  an  undisclosed  foreign  principal,  is  barred  by  any 
ciromnstanee  which  shows  that  (he  enforcement  of  that  right  would  operate  ir^ustice. 

A.,  as  agent  of  B.,  a  merchant  residing  abroad,  bought  goods  of  C.  At  the  time  of  the  purchase^ 
A.  did  not  inform  C.  who  was  his  principal;  but  the  invoices  described  the  goods  as  "bought 
on  account  of  B.,|>er  A."  C.  afterwards  drew  upon  A.  for  the  amount,  at  four  and  six  months^ 
but  A.  became  insolvent  before  either  of  the  bills  arrived  at  maturity.  B.,  after  receiving 
advice  of  the  purchase,  and  of  the  acceptance  of  the  bills  by  A.,  made  large  remittances  to  A. 
on  account  of  these  and  other  goods ;  and  A.,  at  the  time  of  his  stoppage,  was  considerably 
indebted  to  B.:— 

Held,  that,  under  these  circumstances,  it  was  not  competent  io  C.  to  sue  B.  for  the  price  of  the 
goods. 

Held  also,  that  the  above  defence  was  admissible  under  non  assumpsit 

Held  also,  that  the  books 'of  C.  were  not  admissible  for  the  purpose  of  showing  that  B.  had  been 
throughout  debited  by  him  as  principaL 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  for 
money  paid  by  the  plaintiffs  to  the  defendant's  use,  for  work  and  labour 
and  commission,  and  for  money  found  due  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit. 

The  cause  was  tried  before  Wildb,  0.  J.,  at  the  sittings  in  London, 
after  Michaelmas  term  last.  The  facts  that  appeared  in  evidence  were 
as  follows : — 

The  plaintiffs,  Smyth,  Cowan,  and  Pender,  carried  on  business  as  com- 
mission agents  at  Manchester,  under  the  firm  of  John  Pender  &  Go. 
Smyth  and  Cowan  also  carried  on  business  as  merchants  at  Glasgow, 
under  the  firm  of  Alexander  Smyth  &;  Co. 

The  action  was  brought  to  recover  a  sum  of  1960Z.  17^.  5e2.,  being  the 
amount  of  goods  alleged  to  have  been  sold  by  the  plaintiffs  to  the  de- 
fendant, who  was  a  member  of  a  mercantile  firm  at  Bombay,  trading 
under  the  name  of  Anderson  &  Co. 

It  appeared  that,  in  July,  1847,  Pender,  one  of  the  plaintiffs,  called 
for  orders  upon  a  house  of  great  credit  in  London,  carrying  on  the  busi- 
ness of  merchants  and  ^agents,  under  the  firm  of  Melville  &  Co.,  ^^^ 
and  who  had,  for  a  long  time,  corresponded  with  Anderson  &  Co.,  ^ 
of  Bombay.  Young,  a  clerk  in  the  employ  of  Melville  &  Co.,  on  that 
occasion  gave  Pender  an  order  for  the  goods  in  question,  telling  him 
that  they  were  for  shipment  to  Bombay,  pursuant  to  orders  which  the 
firm  had  received.  Young,  who  was  called  as  a  witness,  could  not 
undertake  to  say  that  the  names  of  Anderson  &  Co.  were  mentioned  at 
the  time.  But  it  was  conceded  that  the  goods  were,  in  fact,  ordered 
for  Anderson  &  Co.,  and  that  they  were  shipped  to  and  received  by. 
them. 

A  few  weeks  after  the  order  was  so  given,  invoices  were  sent  in  dupli- 
cate from  the  Manchester  house  of  John  Pender  &  Co.,  to  Melville  & 
Co.,  in  London,  who,  retaining  one  copy,  forwarded  the  other  to  Ander- 
son k  Co. 

The  first  two  invoices,  i^hich  were  dated  the  20th  of  August,  1847, 
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i^ere  headed  as  follows : — "  Invoice  of  [40]  cases  goods  bought  and 
laying  here  to  order,  on  account  of  Messrs.  A.  Anderson  &  Co.,  Bombay, 
per  Messrs.  Melville  &  Co.,  London,  by  John  Pender  &  Co.,  agents." 
The  third  and  fourth  were  respectively  dated  the  18th  of  September, 
1847,  and  were  headed  as  follows : — "  Invoice  of  [6]  cases  goods  bought 
and  forwarded  to  Messrs.  Leach,  Harrison  &  Co.,  Liverpool,  to  be 

shipped  per ,  on  account  and  risk  of  Messrs.  A.  Anderson  & 

Co.,  Bombay,  per  Melville  &  Co.,  London,  by  John  Pender  &  Co., 
agents." 

In  payment  for  these  goods.  Smith  &  Co.  drew  two  bills  upon  Mel- 
ville &  Co.,  one  for  1286i.  19«.,  dated  the  25th  of  August,  1847,  payable 
at  six  months ;  the  other,  for  646Z.  16a.  6d.y  dated  the  21st  of  Septem- 
ber, payable  at  four  months, — the  former  being  drawn  for  the  price  of 
the  goods  in  the  first  two  invoices,  the  latter  for  that  of  the  goods  in  the 
third  and  fourth  invoices. 

^  „       *The  goods  mentioned  in  the  third  invoice,  were  supplied  by  the 
-'  Glasgow  house :  all  the  rest  were  furnished  by  the  Manchester 
house.     But  the  bills  were  drawn  as  above,  for  the  convenience,  and  at 
the  request,  of  Pender  &  Co. 

In  September,  1847,  shortly  after  the  goods  had  been  shipped  fcr 
Bombay,  the  defendant  arrived  in  England.  Some  doubt  arising  as  to 
whether  a  portion  of  the  goods  were  in  conformity  with  the  order  given 
to  Pender,  the  matter  was  referred  to  the  defendant,  who  had  personal 
communications  on  the  subject  with  the  plaintiffs,  both  at  Manchester 
and  at  Glasgow ;  and  a  memorandum  in  his  handwriting  was  put  in,  which 
was  the  subject  of  discussions  between  the  defendant  and  Smyth  &  Co. 
in  the  month  of  October,  1847,  and  which  was  relied  upon  by  the  plain- 
tiffs as  amounting  to  an  admission  that  he  was  a  party  interested  in  the 
transaction,  and  as  showing  that  Anderson  was,  at  that  time,  known  to 
the  plaintiffs  to  be,  and  then  acted  as,  the  principal. 

It  appeared  that  Pender  &  Co.  had  on  other  occasions  had  dealings 
with  Melville  &  Co. 

Melville  &  Co.  stopped  payment  on  the  8th  of  November,  1847 ;  and 
the  two  bills  were  subsequently  dishonoured. 

Upon  the  bill  for  646Z.  16«.  6d.  becoming  due,  and  being  returned, 
letters  were  addressed  to  the  defendant  both  by  the  Manchester  house 
and  the  Glasgow  house.  To  the  demand  of  the  latter,  the  defendant 
returned  a  peremptory  denial  of  his  liability :  to  the  letter  of  the  for- 
mer, he  replied,  in  substance,  that,  not  knowing  the  state  of  the  account 
between  his  firm  and  Melville  &  Co.,  he  was  not  then  prepared  to  take 
upon  himself  any  of  the  liabilities  of  that  house. 

In  order  to  show  that  the  plaintiffs  had  intended  from  the  beginning 

^^.^  to  debit  Anderson  &  Co.  with  the  goods,  *a8  the  known  principal, 

^  and  not  Melville  &  Co.,  the  plaintiffs'  books,  in  which  Anderson 
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&  Co.  were  so  charged,  were  ofiFered  in  evidence.     His  lordship,  however, 
declined  to  receive  them. 

It  appeared  upon  the  defendant's  case  that  Melville  &  Go.  had  a 
general  account  with  Anderson  k  Co.,  and  also  what  they  called  a  %hijh 
fing  account;  that,  upon  the  latter  account,  Anderson  &  Co.  stood 
indebted  to  Melville  &  Co.  in  about  1800Z. ;  but  that,  on  the  general 
account  (which  included  the  balance  on  the  shipping  account),  Melville  & 
Co.  were,  at  the  time  of  their  stoppage,  debtors  to  Anderson  &  Co.  to 
the  extent  of  2400?. 

There  was  no  evidence  of  any  payment  by  Anderson  &  Co.  to  Mel- 
ville &  Co.,  precisely  applicable  to  these  particular  goods:  but  it 
appeared  that,  shortly  after  the  shipment  of  the  goods,  Melville  &  Co. 
had  sent  to  Anderson  &  Co.  an  account  in  which  they  debited  them  with 
the  amount  of  the  two  bills,  of  which  Anderson  had  notice ;  and  that 
Anderson  &  Co.  had  since  made  remittances  to  Melville  &  Co.  to  an 
amount  more  than  sufficient  to  cover  those  bills. 

The  date  of  credit  upon  the  transaction  in  question,  as  "  equated" 
between  Melville  k  Co.  and  Anderson  &  Co.,  was  the  11th  of  January, 
1848. 

In  the  course  of  his  summing  up,  the  lord  chief  justice  addressed 
these  remarks  to  the  jury: — "You  have  been  correctly  told,  that  if  a 
merchant  sells  goods  to  another,  in  ignorance  that  he  buys  as  an  agent, 
or,  knowing  that  he  is  an  agent,  being  uninformed  as  to  the  name  of  his 
principal,  although  the  seller  may,  in  the  first  instance,  have  adopted 
the  actual  buyer,  yet,  when  he  discovers  for  whom  the  goods  were 
bought,  he  is  at  liberty  to  adopt  the  principal  as  his  debtor,  and  charge 
him, — that  is,  provided  the  principal  has  not  in  the  interim  paid  his 
agent.  The  seller  cannot,  upon  *discovering  the  true  character  r^^c 
of  the  transaction,  charge  the  principal,  to  whom  he  did  not  give  ^ 
credit  in  the  first  instance,  to  the  prejudice  of  the  principal  with  refer- 
ence to  the  state  of  accounts  between  him  and  his  agent.  That  may  in 
this  case  relieve  us  from  one  view  of  the  matter ;  because  it  seems  now 
to  be  conceded,  that,  according  to  the  state  of  the  accounts  between 
Melville  &  Co.,  and  Anderson  &  Co.,  if  the  former  are  the  creditors  of 
the  latter  for  these  goods,  they  are  overpaid, — having  in  their  hands  a 
balance  due  to  Anderson  &  Co.  of  2400Z.  This,  therefore,  is  the  case 
of  a  claim  made  upon  the  principal  after  he  has  paid  his  agent ;  which 
brings  it  back  to  the  question— on  whose  credit  the  goods  were  originally 
sold."  And  he  ultimately  told  them,  that,  if  they  were  of  opinion  that 
the  sale  was  originally  made  upon  the  credit  of  Melville  &  Co.,  and  not 
on  that  of  Anderson  k  Co.,  they  ought  to  find  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant. 

Shee^  Serjt.  (with  whom  was  Greenwood),  on  a  former  day  in  this 
term,  moved  for  a  new  trial,  on  the  grounds  of  misdirection,  that  evi- 

VOL.  VII. — 4  C 


25  SMYTH  V.  ANDERSON.    H.  T.  1849. 

dence  had  been  improperly  rejected,  and  that  the  verdict  was  against 
evidence. 

The  lord  chief  justice, — ^assuming  it  to  be  quite  clear,  that  at  the 
time  the  contract  for  the  sale  of  the  goods  was  entered  into,  Anderson 
&  Co.  were  not  known  to  the  sellers  as  the  principals, — ^left  it  to  the  jury 
to  say  whether  credit  had  been  originally  given  to  Melville  &  Co.  or  to 
Anderson  &  Co.  [Wilde,  C.  J.  I  had  in  my  mind  the  cases  of  Pater- 
son  V,  Gandasequi,  15  East,  62,  Addison  t^.  Gtmdassequi,  4  Taunt.  574, 
and  Thomson  v,  Davenport,  9  B.  &  C.  78,  4  M.  &  R.  110,  and  endea- 
^^^^  voured  to  steer  by  them.]  The  substance  of  the  *ruling  of  the 
•^  learned  judge  was  this — ^Anderson  &  Co.  were  unknown  princi- 
pals, at  the  time  of  the  contract :  becoming  known  afterwards,  they 
would  be  liable  for  the  price  to  the  sellers,  unless  they  had  paid  Melville 
&  Co.  i  but,  having  paid  Melville  k  Co.,  they  were  discharged. 

It  is  undoubtedly  true,  that  an  undisclosed  principal  who  has  paid  the 
agent,  to  whom  the  credit  was  originally  given,  may,  under  some  cir- 
cumstances, be  protected.  Sut  the  rule  is  subject  to  a  large  exception, 
which  it  was  most  important  to  advert  to  in  this  case,  but  which  seems 
to  have  altogether  escaped  the  attention  of  the  lord  chief  justice.  The 
principal  may  be  charged,  unless  the  state  of  accounts  between  him  and 
the  agent  be  such  as  to  make  it  manifestly  unfair  and  unjust  that  he 
should  be  charged.  [Maulb,  J.  If  the  principal  has  not  paid,  or  the 
state  of  accounts  between  him  and  his  agent  is  such  that  no  prejudice 
could  accrue  to  him  by  being  called  upon  to  pay  again,  he  is  liable.]  If 
Anderson  &  Co.  had  paid  for  the  goods  in  the  ordinary  course,  and  not 
prematurely,  the  general  rule  stated  by  the  lord  chief  justice  would 
have  been  applicable.  But  a  principal  cannot  relieve  himself  from  lia- 
bility to  the  seller,  by  a  payment  made  by  anticipation  to  his  agent. 
[Maulb,  J.  The  principal  is  supposed  not  to  know  with  whom  his  agent 
contracts.]  But  he  knows  the  terms  on  which  he  contracts,  and,  among 
them,  the  time  of  payment.  [Wilde,  C.  J.  Suppose  the  agent  says 
he  will  not  buy  on  his  own  responsibility,  unless  the  money  is  first  placed 
in  his  hands  ?  There  is  nothing  to  prevent  parties  from  so  dealing.(a)] 
If  the  seller,  knowing  the  principal  at  the  time,  elects  to  charge  the 
agent,  he  cannot  afterwards  have  recourse  to  the  principal :  Paterson  v, 
^^7-1  Gandasequi.    Lord  Ellbnborough,  in  that  case,  says :  "  The  *law 

-'  has  been  settled  in  a  variety  of  cases,  that  an  unknown  principal, 
when  discovered,  is  liable  on  the  contracts  which  his  agent  makes  for 
him :  but  that  must  be  taken  with  some  qualification ;  and  a  party  may 
preclude  himself  from  recovering  over  against  the  principal,  by  know- 
ingly making  the  agent  his  debtor."  And  Batlky,  J.,  said :  <*  I  have 
generally  understood  that  the  seller  may  look  to  the  principal  when  he 
discovers  him,  unless  he  has  abandoned  his  right  to  resort  to  him.  I 
agree,  that,  where  the  seller  knows  the  principal  at  the  time,  and  yet 

(a)  See  EdwardB  v.  Smith,  12  J.  B.  Moore  59. 
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elects  to  give  credit  to  the  agent,  he  must  be  taken  to  have  abandoned 
such  right,  and  cannot  therefore  afterwards  charge  the  principal."  In 
Thomson  t^.  Davenport,  at  the  time  of  making  the  contract,  the  party 
buying  the  goods  represented  that  he  was  buying  them  on  account  of 
persons  resident  in  Scotland,  but  did  not  mention  their  names,  and  the 
seller  did  not  inquire  who  they  were,  but  afterwards  debited  the  party 
who  selected  the  goods :  it  was  held  that  the  seller  might  nevertheless 
resort  to  the  principals.  Lord  Tenterden  there  says :  "  I  take  it  to  be 
a  general  rule,  that,  if  a  person  sells  goods,  supposing  at  the  time  of  the 
contract  he  is  dealing  with  a  principal,  but  afterwards  discovers  that  the 
person  with  whom  he  has  been  dealing  is  not  the  principal  in  the  trans* 
action,  but  agent  for  a  third  person,  though  he  may  in  the  meantime 
have  debited  the  agent  with  it,  he  may  afterwards  recover  the  amount 
from  the  real  principal ;  subject,  however,  to  this  qualification,  that  the 
state  of  the  account  between  the  principal  and  the  agent  is  not  altered, 
to  the  prejudice  of  the  plrincipal.  On  the  other  hand,  if,  at  the  time  of 
the  sale,  the  seller  knows,  not  only  that  the  person  who  is  nominally 
dealing  with  him  is  not  principal,  but  agent,  and  also  knows  who 
the  principal  really  is,  and,  notwithstanding  all  that  knowledge,  chooses 


to  make  the  agent  his  debtor,  ^dealing  with  him,  and  him  alone. 
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then,  According  to  the  cases  of  Addison  v.  Gandassequi  and  Pater- 
son  V.  Gandasequi,  the  seller  cannot  afterwards,  on  the  failure  of  the 
agent,  turn  round  and  charge  the  principal,  having  once  made  his  elec- 
tion at  the  time  when  he  had  the  power  of  choosing  between  the  one 
and  the  other.  The  present  is  a  middle  case.  At  the  time  of  the  deal- 
ing for  the  goods,  the  plaintiffs  were  informed  that  M'Kune,  who  came 
to  them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that  he  was 
an  agent,  but  they  were  not  informed  who  the  principal  was.  They  had 
not,  therefore,  at  that  time,  the  meaner  of  making  their  election.  It  is 
'  true  that  they  might,  perhaps,  have  obtained  those  means  if  they  had 
made  further  inquiry ;  but  they  made  no  further  inquiry.  Not  knowing 
who  the  principal  really  was,  they  had  not  the  power  at  that  instant  of 
making  their  election.  That  being  so,  it  seems  to  me  that  this  middle 
case  falls  in  substance  and  effect  within  the  first  proposition  which  I 
have  mentioned, — the  case  of  a  person  not  known  to  be  an  agent ;  and 
not  within  the  second,  where  the  buyer  is  not  merely  known  to  be  agent, 
but  the  name  of  his  principal  is  also  known.  There  may  be  another 
case,  and  that  is,  where  a  British  merchant  is  buying  for  a  foreigner. 
According  to  the  universal  understanding  of  merchants,  and  of  all  per- 
sons in  trade,  the  credit  is  there  considered  to  be  given  to  the  British 
buyer,  and  not  to  the  foreigner."  The  distinction  here  relied  on  is  laid 
down  by  Lord  Ellknborough,  in  express  terms,  in  Kymer  v.  Suwer- 
cropp,  1  Campb.  109,  where  it  was  held,  that,  if  goods  are  bought  by  a 
broker,  the  principal  is  liable  to  the  vendor,  if  called  upon  when  pay- 
ment becomes  due ;  although  he  Jias  prevwady  paid  the  price  of  th§ 
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goods  to  the  broker :  Secua^  if  the  day  of  payment  is  allowed  to  pass  by 
*9Q1  *^^*'^^^^  ^^y  demand  being  made  upon  the  principal.     In  Smith 

-■  on  Contracts,  p.  181,  182,  speaking  of  the  situation  of  an  agent 
who  contracts  without  naming  his  principal,  the  result  of  the  three  cases 
of  Paterson  v,  Gandasequi,  Thomson  v.  Davenport,  and  Kymer  v. 
Suwercropp,  is  thus  given: — "It  is  settled,  that,  in  such  a  case,  the 
other  contracting  party  may,  when  he  discovers  the  true  state  of  the 
facts,  elect  to  charge  either  him  or  his  principal,  whichever  he  may  think 
most  for  his  advantage ;  and  that  he  may  do  the  same  where  the  agent, 
at  the  time  of  making  the  contract,  says  that  he  has  a  principal,  but 
declines  to  say  who  that  principal  is.  But  there  is  this  qualification  to 
the  right  of  election,  viz.  that  if  the  state  of  accounts  between  the 
agent  and  principal  have  been  altered,  so  that  the  principal  would  be 
subjected  to  a  loss  by  the  contracting  parties'  election,  the  right  of  elec- 
tion is  in  such  case  lost.  Suppose,  for  instance,  I  employ  A.  to  purchase 
goods,  and  he  purchases  them  from  B.  in  his  own  name.  Now,  B.,  when 
he  discovers  me  to  be  the  real  principal,  may  elect  whether  he  will  treat 
me  or  my  agent  A.  as  his  debtor.  But,  if,  in  the  meantime,  I  have  paid 
A.,  he  will  lose  that  right,  since  otherwise  I  should  have  to  pay  the  price 
twice  over.  Still,  this  qualification  is  itself  subject  to  a  minor  one,  viz. 
that  the  principal  cannot,  by  prematurely  settling  with  his  agent,  deprive 
the  contracting  party  of  his  right  of  election.  Suppose,  for  instance,  as 
in  the  case  I  have  just  put,  that  I  employ  A.  to  purchase  goods,  but  not 
for  ready  money,  but  at  three  months'  credit.  A.  purchases  in  his  own 
name  from  B.  B.,  before  the  three  months  have  elapsed,  discovers  the 
true  state  of  affairs,  and  elects  to  take  me  as  his  debtor.  I  should  not 
be  allowed  to  say,  in  this  case,  '  You  are  too  late ;  I  have  settled  with 
^on-i  A.,  my  agent.'     The  *answer  would  be — « You  had  no  occasion  (a) 

^  to  do  so  pending  the  time  of  credit ;  and  you  cannot,  by  doing  so, 
deprive  B.  of  his  right  to  elect  you  as  his  debtor.'  "  The  fair  result  of 
all  the  authorities,  is,  that  the  principal  (unknown  at  the  time  of  the  con- 
tract, but  discovered  afterwards)  is  discharged  by  payment  to  the  agent, 
only  where  such  payment  is  made  at  the  usual  or  stipulated  time ;  and 
that  he  cannot  relieve  himself  from  responsibility  by  a  premature  or 
anticipated  payment.  [Wilde,  C.  J.  That  rule,  at  all  events,  cannot 
apply  to  foreigners,  who  must,  as  a  matter  of  necessity,  remit  to  their 
correspondents  here  before  the  maturity  of  the  bills  accepted  on  their 
account.]  In  Paterson  v.  Gandasequi,  Lord  Ellbnborough  refers  to  a 
MS.  case  of  Powel  v.  Nelson  (cited  15  East,  65),  as  one  in  which  the 
liability  of  a  principal  was  carried  the  furthest  that  he  could  remember. 
There,  a  factor  made  purchases  for  his  principal,  who  made  payments  to 
him  on  account.  Afterwards,  the  factor  was  pressed  for  payment,  by  a 
letter  which  came  to  the  hands  of  the  principal,  who  transmitted  it  to 
the  factor,  and  with  a  knowledge  of  the  fact  paid  him  the  residue.     It 

(a)  1. 1    'You  had  no  right,  u  against  B." 
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was  held  by  Lord  Mansfield,  C.  J.,  that  the  principal  i^as  liable  over  to 
the  sellers  for  the  money  he  had  %o  paid  to  his  factor  after  notice. 

Then,  was  this  defence  open  to  the  defendant  under  non  assumpsit  ? 
[Maule,  J.  It  would  be  competent  to  the  defendant,  under  non  assump- 
sit, to  show  that  the  action  is  brought  before  the  expiration  of  the  stipu 
lated  credit.(a)  The  defence  here  is,  that,  before  the  credit  expired,  a 
state  of  things  existed  as  between  Anderson  &  Co.  and  Melville  &  Co., 
their  agent€,  which  took  away  the  plaintiflTs  right  to  charge  Anderson  & 
Go.  as  the  buyers  of  the  goods.]  Under  non  assumpsit,  the  only 
*question  was,  whether  or  not  the  defendant  contracted.  It  is  p^q-i 
clear  upon  the  facts  that  he  did :  for,  the  moment  the  name  of  an  ^ 
undisclosed  .principal  becomes  known,  the  contract  of  the  agent  is  the 
contract  of  the  principal.  [Cresswell,  J.  That  may  or  may  not  bo. 
Maule,  J.  Nobody  contracted  on  the  terms  of  present  payment.  If, 
then,  any  circumstances  prevented  a  liability  from  attaching  upon  the 
defendant  before  the  expiration  of  the  credit,  they  would  be  admissible 
under  non  assumpsit.  A  special  plea  setting  out  all  the  facts  would 
clearly  be  demurrable.] 

As  to  the  rejection  of  evidence, — It  had  been  insisted  from  the  begin- 
ning, on  behalf  of  the  plaintiffs,  that  they  had  all  along  intended  to  look 
to  Anderson  &  Co.,  knowing  them  to  be  the  principals :  and  the  plain- 
tiff's  books  were  offered  in  evidence,  for  the  purpose  of  showing  that 
Anderson  &  Co.  were  originally  debited  by  them.  For  that  purpose, 
it  is  submitted,  that  the  books  ought  to  have  been  received.  In  Addison 
p.  Gkndassequi,  the  seller's  books  were  given  in  evidence.  [Maule,  J. 
By  whom  ?]  That  does  not  appear  from  the  report.  The  books  here 
were  offered,  not  for  the  purpose  of  proving  a  fact  against  a  person  not 
informed  of  the  entry,  but  simply  to  show  that  the  plaintiffs  did  not  at 
the  time  elect  to  abandon  their  remedy  against  the  principals.  [Wilde, 
C.  J.  Suppose  the  plaintiffs  had  told  somebody  so,  or  had  written  a 
letter  to  that  effect  to  a  third  party, — ^would  that  have  been  evidence  ?] 
Perhaps  not. 

The  verdict  was  not  justified  by  the  evidence.  Assuming  that  the 
names  of  Anderson  &  Co.  were  not  mentioned  at  the  time  the  order  was 
given  by  Young  to  Pender,  it  is  clear  that  they  were  known  to  the  plain- 
tiffs before  the  goods  were  delivered,  for,  their  names  are  mentioned  in 
the  invoices.     [Wilde,  C.  J.     The  names  of  the  consignees  were  neces- 


sarily communicated  to  the  *plaintiff8.     Maule,  J.     Melville  & 
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Co.  of  course  informed  the  plaintiffs  on  whose  account  and  risk 
the  goods  were  to  be  shipped.]  In  Thomson  v.  Davenport,  9  B.  &  C.  90, 
Littledale,  J.,  puts  this  case :  <<  The  seller  may,  in  his  invoice  and 
bill  of  parcels,  mention  both  principal  and  agent ;  he  may  debit  A.  as  a 
purchaser  for  goods  bought  through  B.,  his  agent.  In  that  case,  ho 
thereby  makes  his  election  to  charge  the  principal,  and  cannot  after- 

(a)  S«e  Hayseld«n  v.  SUff,  5  Ad.  k  B.  153;  6  N.  A  M.  650. 
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wards  resort  to  the  agent."  And  he  adds :  "  The  general  principle  is, 
that  the  seller  shall  have  his  remedy  against  the  principal,  although  he 
may,  hy  electing  to  take  the  agent  as  his  debtor,  abandon  his  right 
against  the  principal."  [Wilde,  C.  J.  The  invoice  here  is  just  as 
good  to  charge  Melville  &  Co.,  as  to  charge  Anderson.]  ^^Per**  means 
"by"  or  "through,"  and  shows  that  Melville  &  Co.  were  known 
throughout  to  have  been  acting  as  agents  for  Anderson  &  Co.  [Maule, 
J.  The  form  of  the  invoices  seems  to  show  that  the  plaintiffs  knew 
All  lerson  &  Co.  to  be  the  principals  at  the  time  of  the  contract.]  That 
was  thiB  plaintiffs'  contention  at  the  trial ;  but  the  jury  were  told  that 
there  was  no  evidence  of  the  fact.  [Crbsswell,  J.  The  drawing  of 
the  bills  upon  Melville  &  Co.  was  a  strong  circumstance  egainst  the 
plaintiffs'  right  afterwards  to  resort  to  Anderson  &  Co.] 

That  which  occurred  between  the  defendant  and  Smyth  &  Co.  at  Glas 
gow,  amounted  to  evidence  of  an  account  stated :  Chisman  v.  Count,  2 
M.  &  G.  307,  2  Scott,  N.  R.  669.  [Maulb,  J.  It  was  left  to  the  jury 
to  say  whether  or  not  Anderson  was  originally  liable.  If  that  question 
was  properly  found  for  the  defendant,  that  which  took  place  at  Glasgow 
was  clearly  no  evidence  of  an  account  stated.]  Cur,  adv.  vult, 

^nq-i  '^'Maule,  J.  A  motion  having  been  made  in  this  case  for  a  new 
^  trial  on  the  ground  of  misdirection,  and  that  the  verdict  was  against 
the  evidence,  the  court  took  time  to  consider  whether  a  rule  should  be 
granted  or  not.  It  was  an  action  brought  by  certain  persons  trading 
under  the  firm  of  John  Pender  &  Co.,  at  Manchester,  against  the  defend- 
ant, a  partner  in  the  house  of  Anderson  &  Co.,  merchants  at  Bombay, 
for  the  price  of  certain  goods  which  had  beeh  bought  by  persons  carrying 
on  the  business  of  commission-agents  in  London,  under  the  firm  of  Mel- 
ville &  Co.  A  question  arose  at  the  trial,  as  to  whether  or  not  the  names 
of  Anderson  &  Co.  had  been  mentioned  at  the  time  of  the  purchase  of 
the  goods ;  but  it  appeared  that  bills  were  drawn  upon  Melville  &  Co., 
by  Smyth  &  Co.,  of  Glasgow,  at  the  request  and  for  the  use  of  Pender  & 
Co.,  for  the  price  of  the  goods.  There  is  no  doubt,  upon  the  evidence, 
that,  at  the  time  the  bills  were  drawn,  Pender  &  Co.  were  aware  that 
the  goods  had  been  bought  for  Anderson  &  Co. ;  and  the  probability  is 
that  they  knew  at  the  time,  the  order  was  given,  that  the  goods  were 
going  to  Bombay.  It  certainly  appears  to  me,  that,  considering  that 
these  goods  were  bought  by  Melville  k  Co.  for  persons  residing  at  Bom- 
bay, and  that  the  plaintiffs  took  for  the  amount  bills  accepted  by  Mel- 
ville &  Co.,  there  can  be  no  reasonable  doubt  that  the  sale  was  a  sale  tc 
Melville  &  Co.,  and  not  to  Anderson  &  Co.  It  is  well  known,  in  ordi- 
nary cases,  where  a  merchant  resident  abroad  buys  goods  here  through 
an  agent,  the  seller  contracts  with  the  agent,  and  there  is  no  contract  or 
privity  between  him  and  the  foreign  principal.  If  that  question  haC 
been  specifically  put  to  the  jury,  there  can  be  no  doubt  as  to  what  theii 
decision  would  have  been. 
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It  farther  appeared,  that  Melrille  &;  Co.,  who  had  had  large  dealings 
with  Anderson  k  Co.,  had  sent  them  an  account  current,  in  which  they 
debited  them  with  '''these  bills,  as  accepted  on  account  of  these  par- 
ticular goods ;  and  that  remittances  had  been  made  by  Anderson 
&  Co.  to  Melville  &  Co.,  to  a  larger  amount  than  the  price  of  these  goods, 
after  Anderson  k  Co.  were  aware  of  the  bills  having  been  so  drawn  and 
accepted  on  account  of  them. 

In  the  course  of  the  summing  up,  the  lord  chief  justice  is  represented 
to  have  laid  down  this  proposition  of  law, — putting  it  as  a  possible  case 
(though  I  say  the  evidence  clearly  negatived  it),  that  Anderson  &  Co. 
were  the  real  buyers  of  the  goods,  so  that  prima  facie  the  sellers  would 
have  a  right  to  resort  to  Anderson  k  Co.  as  soon  as  they  discovered  that 
fact, — that  the  transaction  which  took  place  between  Anderson  &  Co. 
and  Melville  k  Co.  with  relation  to  these  bills,  took  away  the  right  of 
Pender  k  Co.  to  sue  Anderson  &  Co.  for  the  price  of  these  goods.  The 
correctness  of  that  proposition  of  law  is  impugned  by  this  motion. 

Several  cases  have  been  cited,  three  of  which,  viz.  Paterson  v.  Gan- 
dasequi,  Addison  v.  Gandassequi,  and  Thomson  v.  Davenport,  form  the 
foundation  of  all  the  law  upon  this  subject.  In  these  cases,  the  rights 
of  a  principal,  where  the  purchase  is  made  by  an  agent,  and  the  rights 
of  the  seller,  where  the  purchase  has  been  made  by  an  agent  for  a  prin- 
cipal disclosed  or  undisclosed,  and  whether  residing  in  this  country  or 
abroad,  have  been  very  fully  discussed.  There  can  be  no  doubt,  that, 
where  goods  are  bought  on  account  of  a  principal  unknown  at  the  time, 
bat  who  resides  in  this  country,  and  nothing  has  been  done  to  show  an 
election  on  the  part  of  the  seller  to  take  the  agent  as  the  actual  buyer, 
the  seller,  on  discovering  the  principal,  may  sue  him  for  the  price.  In 
Paterson  v.  Gandasequi,  and  Addison  v.  Gandassequi,  that  was  ruled  or 
assumed,  the  seller  not  knowing  that  the  buyer  was  dealing  for  an  undis 
closed  principal.  Thomson  v.  Davenport  carried  the  rule  a  *little  ^^q - 
farther,  and  decided,  that,  where  the  broker  states  that  he  has  a  ^ 
principal,  but  does  not  disclose  who  he  is,  the  seller,  on  discovering  such 
ondisclosed  principal,  may  have  recourse  to  him.  Assuming  him  to  be  a 
principal,  he  is  the  real  buyer,  and  ought  to  pay,  unless  there  be  some- 
thing in  the  transaction  which  makes  it  inequitable  or  unjust  that  he 
should  pay.  The  coart  there  intimated,  that  there  was  a  question  which 
might  have  been  raised,  viz.  whether,  since  Thomson,  the  party  for  whom 
the  goods  were  bought,  resided  in  Dumfries,  and  the  sellers  in  Liverpool, 
the  credit  might  not  have  been  given  exclusively  to  the  agent.  But  it 
was  assumed  that  Thomson  was  the  buyer  of  the  goods ;  and  the  argu- 
ment was,  that,  inasmuch  as  the  seller  knew  that  the  goods  were  bought 
for  an  undisclosed  principal,  whose  name  he  did  not  choose  to  ask,  he 
most  be  taken  to  have  contracted  with  the  broker  only.  That  was  the 
only  question  raised.  Had  it  been  insisted  there,  that  there  was  no 
principal  at  all  other  than  the  actual  buyer,  the  decision  might  have  been 
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in  favour  of  the  defendant.  That  case,  in  effect,  decides,  that,  if  the  prin- 
cipal is  not  named,  it  is  the  same  as  if  none  exists.  There  are,  however, 
dicta  there  which  seem  to  sustain  the  ruling  upon  the  present  occasion. 
Bayley,  J.,  observes :  « It  is  said  that  the  seller  ought  to  have  asked 
the  name  of  the  principal,  and  charged  him  with  the  price  of  the  goods. 
By  omitting  to  do  so,  he  might  have  lost  his  right  to  claim  payment  from 
the  principal,  had  the  latter  paid  the  agent,  or  had  the  state  of  the 
accounts  between  the  principal  and  the  agent  been  such  as  to  make  it 
unjust  that  the  former  should  be  called  upon  to  make  the  payment.**  In 
the  opinion,  therefore,  of  that  learned  judge,  the  right  of  the  seller  to 
sue  the  principal,  is  limited,  not  by  payment  only,  but  by  the  state  of 
the  accounts  between  the  agent  and  the  principal,  making  it  unjust  that 
^o^-.  recourse  should  be  had  *against  the  latter.    Something  to  the  same 

J  effect  is  said  by  Sir  James  Mansfield,  C.  J.,  in  R»ilton  v. 
Hodgson,  and  Peele  v.  Hodgson,  which  are  cited  in  a  note  in  2  Smith's 
Leading  Cases,  207.  Sir  James  Mansfield  there  said :  "  If  Hodgson 
(the  assumed  buyer,  who  was  really  the  principal,  though  he  pretended 
to  be  an  agent)  had  really  paid  Smith,  Lindsey,  &  Co.  (upon  whom  he 
had  directed  the  sellers  to  draw  bills  for  the  goods),  it  would  have  depended 
upon  the  circumstances,  whether  he  would  be  liable  to  pay  for  the  goods 
over  again :  if  it  would  have  been  unfair  to  have  made  him  liahUy  he  would 
not  have  been  so.*'  These  two  dictay — and  I  find  nothing  in  any  other 
case  to  detract  from  their  authority, — seem  to  me  to  afford  a  sensible 
rule  on  the  subject. 

But  here  it  is  said,  that,  as  the  remittance  made  by  Anderson  &  Co. 
to  Melville  &  Co.,  to  put  them  in  cash,  amongst  other  purposes,  to  meet 
these  bills  upon  which  they  had  so  incurred  a  liability,  was  made  before 
the  expiration  of  the  credit  for  the  goods,  the  payment  could  not,  ac 
cording  to  the  decision  in  Kymer  v.  Suwercropp,  have  the  effect  con- 
tended for.  Payment,  however,  is  only  put,  in  the  dicta  to  which  I 
have  adverted,  as  one  instance  of  its  being  unjust  or  unfair  that  the  seller 
should  enforce  the  contract  against  the  principal. 

Kymer  v.  Suwercropp  was  a  case  in  which  four  specific  quantities  of 
coffee  were  sold  upon  certain  terms  which  are  mentioned  in  the  report 
in  Campbell,  but  which  are  not  alluded  to  in  some  of  the  books  in  which 
that  case  is  cited.  The  coffees  were  sold  on  the  10th,  17th,  and  24th 
of  June,  and  1st  of  July, — not  upon  a  month's  credit, — ^but  they  were 
sold  by  public  auction,  to  be  weighed  and  taken  away  within  a  month 
from  the  day  of  sale,  and  to  be  p4id  for  on  delivery.  The  purchaser, 
therefore,  was  bound  to  pay  for  them  within  a  month :  but  he  was  at 
liberty,  at  any  time  within  the  month,  to  take  them  away  and  pay  for 
^rtH--!  them.  What  *wa8  done  was  this: — The  coffees  were  bought  by 
•^  Kenyon  &  Co.,  as  brokers  for  the  defendant ;  which  was  not  known 
to  the  plaintiffs  until  the  8th  of  July,  on  which  day  Kenyon  &  Co.  be- 
came insolvent.     A  great  part  of  the  coffee  had  previously  come  to  the 


7  MANNING,  GRANGER,  &  SCOTT.  37 

defendant's  hands,  the  warrants  for  the  delivery  of  it  from  the  West 
India  Docks  having  been  given  him  by  Kenyon  &  Co.,  who  had  received 
them  from  the  plaintiffs.  For  so  much  he  paid  Kenyon  &  Co.,  by 
accepting  a  bill,  dated  the.  15th  of  June,  drawn  by  them  upon  him,  for 
751?.,  at  one  month  after  date,  which  was  satisfied  when  it  became  due. 
The  residue  of  the  coffee  was  stopped  by  the  plaintiffs  in  transitu.  How- 
ever,  at  the  expiration  of  one  month  from  the  respective  sales,  the  plain- 
tifffij  sent  a  clerk  to  demand  payment  of  the  defendant.  The  clerk,  on 
one  of  these  occasions,  offered,  on  being  paid,  to  give  the  defendant  the 
remaining  warrants  (although  he  had  them  not  at  that  time  about  him); 
but  the  defendant  refused  to  pay.  Here,  then,  is  a  purchaser  who  had 
no  right  to  receive  the  coffee  without  paying  for  it,  which  he  was  bound 
to  do  within  a  month.  If  he  obtained  it  within  the  month  without  pay- 
ing for  it,  he  obtained  it  contrary  to  the  contract.  It  is  not  at  all  pro- 
bable that  Kenyon  &  Co.,  who  were  upon  the  verge  of  bankruptcy,  would 
be  in  advance  by  paying  for  the  coffee  when  they  were  not  bound  to  do 
so.  It  is  much  more  probable  that  what  was  done  was  done  by  Kenyon 
k  Co.  and  the  defendant  in  fraud  of  the  plaintiffs, — the  defendant  get- 
ting possession  of  the  coffee  without  paying  ready  money  for  it,  which 
he  had  no  right  to  do,  and  Kenyon  &  Co.  getting  a  bill,  which  in  their 
then  circumstances  might  be  of  service  to  them.  In  that  state  of  things, 
— Kenyon  &  Co.  having  stopped  payment  before  the  expiration  of  the 
month, — the  sellers,  on  the  day  on  which  the  month  expired,  tendered 
the  warrants  for  the  rest  of  the  coffee  to  the  defendant,  and  *de-  p^oo 
manded  the  money.  With  respect  to  this  portion  of  the  coffee,  it  ^ 
was  a  clear  case  of  goods  bargained  and  sold.  As  to  the  other  portion 
of  the  coffee,  which  had  come  to  the  defendant's  hands,  the  defendant 
said — *«  I  will  not  pay  you  (the  sellers) ;  I  have  already  paid  Kenyon  & 
Co.'*  To  which  the  plaintiffs  replied — "  If  you  had  paid  Kenyon  &  Co. 
in  cash,  we  might  have  been  bound  by  that  payment.  But,  as  you  have 
not  done  so,  but  have  given  a  bill  for  the  amount,  you  have  not  paid  for 
the  coffee  according  to  your  contract.  You  have,  therefore,  obtained 
it  under  circumstances  which  do  not  entitle  you  to  set  up  that  payment." 
That,  probably,  was  the  view  which  Lord  Ellenborouqii  took  of  the  case; 
and  it  would  clearly  sustain  the  right  of  the  plaintiffs  to  recover  the 
price  of  the  coffees,  assuming  the  facts  to  be  as  I  have  stated  them.  I 
have  already  observed  that  that  case  has  been  treated  as  the  case  of  a 
sale  upon  credit.  It  was  not  so  in  fact :  the  vendee  at  no  time  had  a 
right  to  obtain  possession  of  the  goodd  without  paying  the  price.  Lord 
Ellbnborough  says  :  "  A  person  selling  goods  is  not  confined  to  the 
credit  of  a  broker  who  buys  them,  but  may  resort  to  the  principal  on 
wbose  account  they  are  bought ;  and  he  is  no  more  affected  by  the  state 
of  accounts  between  the  two,  than  I  should  be,  were  I  to  deliver  goods 
to  a  man's  servant  pursuant  to  his  order,  by  the  consideration  of  whe- 
ther the  servant  was  indebted  to  the  master,  or  the  master  to  the  servants. 
VOL.  VII. — 6 
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K  he  lets  the  day  of  payment  go  by,  he  may  lead  the  principal  into  a 
supposition  that  he  relies  solely  on  the  broker ;  and  if  in  that  case  the 
price  of  the  goods  has  been  paid  to  the  broker,  on  account  of  this  decep- 
tion the  principal  shall  be  discharged.  But  here  payment  was  demanded 
of  the  defendant,  on  the  several  days  it  became  due,  and  no  reason  was 
given  him  to  believe  that  his  broker  alone  was  trusted.  He  has  received 
*QQn  ^  great  part  of  the  coffee,  and  enjoyed  the  *benefit  of  it;  the 

^  right  of  the  vendors  is  entire,  unless  he  has  paid  them,  or  some 
person  authorized  by  them  to  receive  payment ;  Kenyon  &  Co.  had  no 
such  authority ;  therefore  he  is  still  liable.  The  rest  of  the  coffee  was 
stopped  only  to  prevent  its  getting  into  the  hands  of  the  insolvent  bro- 
kers ;  and,  as  payment  was  to  precede  the  delivery,  it  was  enough  if  the 
plaintiffs,  on  being  paid,  were  ready  to  have  delivered  it."  That  deci- 
sion is  clearly  supported  by  the  facts.  In  a  subsequent  page  of  the 
same  volume  of  "Campbeirs  reports,  1  Gamp.  180,  ((?),  the  following  note 
appears : — "  In  Kymer  v.  Suwercropp,  a  rule  for  a  new  trial  was  dis- 
charged,— on  the  ground  that  the  defendant  had  not  properly  substan- 
tiated the  fact  that  he  had  paid  the  broker  for  the  coffee  delivered  to 
him  ;  but  the  court  did  not  give  any  decided  opinion  as  to  the  effect  of 
payment  by  the  vendee  to  the  broker  before  the  day  of  prompt,  when 
the  warrants  for  the  delivery  of  the  goods  have  been  parted  with  by  the 
vendor,  and  passed  to  the  vendee."  The  Court,  therefore,  seems  to 
have  udverted  to  the  case  of  a  payment  to  the  broker,  according  to  the 
terms  of  the  contract^  though  without  giving  any  opinion  as  to  the  effect 
of  such  a  payment.  Lord  Ellenborough  must,  however,  be  considered 
as  having  decided,  and  properly  decided  that,  under  the  circumstances 
of  that  case,  the  defendant  had  no  right  to  set  up  a  payment  accepted 
by  the  brokers  contrary  to  their  duty,  and  not  made  by  him  in  con- 
formity with  the  obligation  which  the  contract  imposed  upon  him.  That 
is  all  that  the  decision  amounts  to ;  and  it  seems  to  me  to  be  quite  con- 
sistent with  the  doctrine  of  Sir  J.  Mansfield,  C.  J.,  and  of  Batley,  J., 
in  the  cases  I  have  before  adverted  to.  Kymer  v,  Suwercropp  is  stated 
as  if  it  established  this, — that,  in  no  case,  shall  a  transaction  between 
♦401  '^^^^^^  ^^^  principal  have  the  *effect  of  barring  the  right  of  the 

^  seller  to  recover  as  against  the  principal,  except  payment  accord- 
ing to  the  contract,  that  is  to  say,  payment  at  or  after  the  time  limited 
by  the  contract.  It  in  truth  decides  nothing  of  the  kind :  it  decides 
that  the  vendee  is  not  discharged,  where  there  is  no  injustice  done  by 
holding  him  liable, — ^as,  where  he  has  not  paid  honestly  in  pursuance  of 
the  contract :  but  it  by  no  means  decides  that  there  are  no  circumstances 
that  can  occur,  except  payment  at  or  after  the  day  stipulated  for  by  the 
contract,  that  shall  operate  in  discharge  of  the  principal's  liability  to 
the  seller.  It  leaves  the  general  question  wholly  untouched.  The  dif- 
ference between  Kymer  v.  Suwercropp  and  the  present  case  is  very 
striking.     The  transaction  there  relied  on  to  deprive  the  vendors  of  the 
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right  to  resort  to  the  principal,  was  a  transaction  which  took  place 
between  the  brokers  and  the  vendee,  without  the  knowledge  of  the  ven- 
dors, and  contrary  to  their  interest,  and  in  violation  of  the  terms  of  the 
contract.  If,  in  that  case,  the  bill,  instead  of  being  given  by  Suwer- 
cropp  to  Kenyon  k  Co.,  had  been  given  to  Kymer  &  Co.,  the  plaintiffs, 
or  if  the  plaintiffs  had  known  of  it,  or  had  desired  Suwercropp  to  give 
the  bill  to  Kenyon  &  Co.,  and  had  directed  Eenyon  &  Co.  to  give  ap 
the  warrants  on  receipt  of  the  bill, — the  plaintiffs  would  have  been 
bound  thereby,  because  parties  to  the  transaction.  That  would  have 
been  much  nearer  to  the  transaction  now  in  question. 

In  the  present  case,  the  whole  is  done  for  the  benefit  of  the  vendors. 
Pender  &  Co.  were  desirous  of  having  negotiable  instruments  with  the 
names  of  Melville  k  Co.  upon  them.  The  arrangement,  therefore,  is 
made,  not  behind  the  backs  of  the  plaintiffs,  but  with  their  knowledge 
and  concurrence ;  it  is  in  truth  their  own  act. — They  knew  when  they 
received  the  bills  from  Melville  &  Co.,  that  Anderson  &  Co.  were  Mel- 
,  ville  &  Co.'s  *principals.  They  knew  also  that  Anderson  &  Co.  j-^ . - 
lived  in  Bombay,  to  which  place  they  themselves  had  directed  the  •- 
goods  to  be  shipped.  So  that  they  took  the  bills  with  the  knowledge 
that  they  were  to  be  provided  for  by  the  house  at  Bombay.  The  natural 
and  proper  course,  under  such  circumstances,  was,  that  Anderson  &  Co. 
should  remit  funds  to  Melville  &  Co.,  to  meet  their  acceptances,  before 
they  arrived  at  maturity.  Melville  &  Co.  becoming  insolvent,  Anderson 
&  Co.  are  now  sued  for  the  price  of  the  goods ;  and  the  question  is 
whether  it  is  fair  and  reasonable  that  they  should  be  so  charged.  It  is 
clear  that  Anderson  &  Co.  have,  in  the  necessary  performance  of  their 
duty,  and  under  an  arrangement  made  by  the  plaintiffs  themselves,  paid 
the  money  to  Melville  &  Co.  The  plaintiffs  got  what  they  at  the  time 
considered  an  advantage,  viz.  the  security  of  Melville  &  Co. :  and  they 
must  be  taken  to  have  requested  that  all  might  be  done  that  was  neces. 
sary  and  incident  to  the  arrangement :  and  therefore  the  remittance  that 
was  made  by  Anderson  &  Co.,  to  provide  for  the  bills,  was  substantially 
made  by  them  with  the  cognisance  and  at  the  request  of  the  plaintiffs. 
Can  they,  then,  be  permitted  to  call  upon  the  defendant, — who  has  done 
nothing  whatever  in  contravention  of  the  contract  entered  into  by  his 
firm,  nothing  in  fraud  of  the  plaintiffs,  and  nothing  of  which  the  plain- 
tiffs were  not  fully  cognisant  and  did  not  desire  to  be  done,  or  know 
must  necessarily  be  done, — to  pay  the  price  of  the  goods  over  again  ? 
It  seems  to  me  that  the  case  falls  within  the  rulew  laid  down  by  Sir  J. 
Mansfiblb  and  Batlet,  J.,  by  which  a  party  is  held  to  be  discharged, 
where  it  would  be  evidently  unfair  and  unjust  to  charge  him.  I  think  it 
a  clear  and  satisfactory  case  of  non-liability  on  the  part  of  the  defend- 
ant, who,  in  the  course  of  a  transaction  to  which  the  plaintiffs  themselves 
were  parties,  has  done  that  which  substantially  is  a  payment  "^in  r^^Ao 
the  ordiiMiy  course  of  business.     The  fact  that  the  money  was  *- 
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paid  before  the  bills  became  due,  does  not,  in  my  opinion,  prevent  the 
defendant  from  availing  himself  of  this  defence.  Where  all  the  parties 
are  living  in  this  country,  and  the  agent  has  not  accepted  bills  on  account 
of  the  goods,  so  that  the  duty  of  putting  him  in  funds  by  a  previous 
remittance  does  not  arise,  if  the  principal  pays  the  broker  before  the 
proper  time  has  arrived,  and  without  the  privity  of  the  seller,  one  can 
perceive  the  justice  of  not  permitting  the  principal  to  set  up  such  pre- 
mature payment  in  answer  to  the  seller's  claim  on  him  for  the  price. 

It  seems  to  me  to  be  clear,— even  upon  the  assumption  that  Anderson 
&  Co.  were  concealed  principals  (upon  which  assumption  alone  the  ques- 
tion could  arise), — that  the  ruling  of  the  lord  chief  justice  was  conforma-.^ 
ble  to  an  established  principle  which  it  would  be  inconvenient  to  shake 
by  the  expression  of  a  doubt  about  it. 

It  has  been  contended  that  this  defence  was  not  open  to  the  defendant 
under  non  assumpsit.  I  have  already  expressed  an  opinion  that  the 
defence  was  admissible  under  that  plea.  A  plea  setting  out  all  the  facts 
out  of  which  the  defence  arises,  would  only  be  a  roundabout  way  of 
pleading  non  assumpsit.  There  is  nothing  from  which  an  assumpsit 
could  be  implied ;  for,  Anderson  &  Co,  had  paid  the  money  before  any 
liability  could  accrue.  The  defendant,  therefore,  never  was  indebted  to 
the  plaintiffs  for  goods  sold  and  delivered. 

For  these  reasons,  I  am  of  opinion  that  no  rule  should  be  granted  in 
this  case. 

Wilde,  C.  J.  Concurring,  as  I  do  entirely,  with  what  has  fallen 
from  my  brother  Maule,  I  will  only  add  a  word  or  two  respecting  the 
case  of  Kymer  v,  Suwercropp,  which  has  not  been  very  well  understood. 
^ .  o-i  The  *marginal  note  states  the  point  decided  by  Lord  Ellenborougii 
-'  to  be  this, — "  If  goods  are  bought  by  a  broker,  the  principal  is 
liable  to  the  vendor,  if  called  upon  when  payment  becomes  due,  although 
he  has  previously  paid  the  price  of  the  goods  to  the  broker :  Sccus^  if 
the  day  of  payment  is  allowed  to  pass  by  without  any  demand  being 
made  upon  the  principal."  How  is  that  borne  out  by  the  facts  ?  By 
the  terms  of  the  contract,  the  time  of  payment  was,  the  delivery  of  the 
goods,  which  was  to  be  within  one  month  from  the  respective  days 
of  sale.  The  warrants  for  part  of  the  goods  were  delivered  by  the 
brokers  of  the  sellers  to  the  brokers  of  the  buyer.  When  these  were 
delivered,  the  money  payable  in  respect  of  them  became  due ;  and,  if 
the  buyer  had  paid  the  money  at  that  time,  he  would  have  paid  it  when 
it  became  due.  Thei  objection,  however,  was,  not  that  the  money  was 
paid  before  it  became  due,  but  that  it  never  was  paid  at  all  according  to 
the  contract.  The  case,  therefore,  does  not  involve  the  principle  in  sup- 
port of  which  it  has  so  frequently  been  cited. 

Crbsswbll,  J.,  and  V.  Williams,  J.,  concurring,     Rule  refused. 
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CLOSSMAN  V.  WHITir.    Jan.  25. 

The  bailment  in  detinue  is  not  traversable. 

To  a  count  in  detinue  on  a  bailment,  in  the  usual  form,  the  defendant, 
who  was  under  terms  to  plead  issuably,  applied,  by  summons,  to  V. 
Williams,  J.,  at  chambers,  for  leave  to  plead  the  following  pleas, — 

♦First,  non  detinet.  VM^ 

Secondly,  a  denial  of  the  delivery  of  the  goods  to  the  defendant,  ^ 

Thirdly,  a  denial  of  the  terms  upon  which  the  goods  were  alleged  to 
have  been  delivered. 

Fourthly,  that  the  goods  were  not  the  goods  of  the  plaintiff  at  the 
time  of  delivery,  but  that  the  defendant  had  no  notice  thereof;  that 
afterwards  the  true  owner  gave  notice  of  his  title,  and  forbade  the  de- 
fendant to  deliver  the  goods  to  the  plaintiff,  and  insisted  on  his  retaining 
them,  and  threatened  an  action;  and  that  the  defendant  bona  fide  with- 
held them  in  consequence. 

Fifthly,  that,  after  the  goods  had  been  delivered  to  the  defendant,  and 
whilst  they  were  still  in  his  possession,  the  plaintiff  ceased  to  be  owner 
of  the  goods,  by  transferring  them  to  one  P.  Clossman,  who  gave  notice 
to  the  defendant,  and  prohibited  him  from  delivering  to  the  plaintiff; 
wherefore,  &c. 

Sixthly,  exoneration  and  discharge  by  mutual  consent  before  the 
alleged  detention. 

Seventhly,  leave  and  license. 

The  learned  judge  having  declined  to  allow  the  second  and  third  pleas, 
on  the  ground  that  the  bailment  was  not  traversable, 

Chreenwood^  on  a  former  day,  obtained  a  rule  nisi  to  add  the  second 
plea.  He  submitted,  that,  where  the  bailment  is  the  very  ground  of  the 
action,  the  defendant  is  wholly  undefended  unless  he  is  at  liberty  to 
traverse  it ;  that  it  is  only  where  the  bailment  is  founded  on  property  in 
the  plaintiff,  that  it  is  not  capable  of  being  traversed,  the  bailment  in 
that  case  being  a  pure  fiction ;  and  that  the  property,  though  put  in 
issue  by  non  detinet  before  the  new  rules  of  pleading,  is  not  so  now. 
He  referred  to  Rastall's  Entries,  212,  Mason  v,  *Farnell,  12  M.  &  ^^ . - 
W.  683,  Clements  v.  Flight,  16  M.  &  W.  49,  and  Whitehead  v.  L 
Harrison,  6  Q.  B.  423. 

Byles^  Serjt.,  now  showed  cause.  The  proposed  plea  is  clearly  a  bad 
one.  This  matter  underwent  very  full  discussion  in  Gledstane  v,  Hewit, 
1  C.  &  J.  565,  where,  to  a  count  in  detinue,  on  the  bailment  of  a 
promissory  note,  to  be  re-delivered  on  request,  the  defendant  pleaded 
that  the  i^intiff  had  deposited  the  note  with  him  to  be  kept  as  a  pledge 
and  security  for  the  re-payment  of  a  loan  of  bOl, ;  and  the  plaintiff 
replied  a  tender  of  the  50Z. ;  and  this  was  held  to  be  no  departure.  On 
the  part  of  the  defendant,  it  was  submitted  that  the  replication  was  a 
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departure ;  that  it  did  not  support  the  declaration,  but  contained  matter 
which  would  defeat  the  right  of  action  as  stated  in  the  declaration;  . 
that  the  contract  stated  in  the  plea,  and  admitted  by  the  replication,  was 
totally  different  from  that  stated  in  the  declaration, — the  one  alleging  a 
general  bailment,  the  other  a  bailment  for  a  special  purpose,  which  might 
and  ought  to  have  been  traversed  in  the  replication :  and  Kettle  v.  Brom- 
sall,  Willes,  120,  and  Mills  v.  Graham,  1  N.  R.  140,  were  cited.  But 
Baylet,  B.,  said:  <<The  nature  of  the  action  of  detinue  is,  that  the 
detainer  is  the  gist  of  the  action.  The  plaintiff  must  make  out  that  he 
was  entitled  to  the  delivery  of  the  article,  and  that  the  defendant  wrong- 
fully detained  it ;  and,  if  he  can  do  that,  he  has  done  all  that  is  necessary 
to  maintain  his  action.  He  is  not  bound  to  show  the  circumstances  under 
which  the  article  came  into  the  defendant's  hands.  It  may  have  come 
into  the  defendant's  hands  by  bailment,  by  pledge,  which  is  a  species  of 
bailment,  by  finding,  or  by  other  means.  The  action  of  detinue  is  an 
^ -^^  action  of  wrong,(a)  and  it  is  only  necessary  *to  prove  so  much  as 

-'  is  material :  and  the  question  in  this  case,  is  whether  the  allega- 
tion that  the  note  was  to  be  re-delivered  on  request,  is  essential,  to  entitle 
the  plaintiff  to  recover  in  this  case.  The  defendant  pleads  what  in  sub- 
stance amounts  to  this, — that  the  note  was  delivered  on  pledge,  viz.  that 
he  was  to  hold  it  until  the  plaintiff  paid  him  502.,  which  is  a  different 
bailment  from  that  stated  in  the  declaration.  If  the  declaration  is  to  be 
considered  as  binding  the  plaintiff  to  a  contract  to  re-deliver  on  request, 
the  defendant's  plea  should  have  concluded  with  a  traverse  ;  it  should 
have  stated  that  the  note  was  delivered  by  way  of  pledge,  and  have  tra- 
versed that  it  was  delivered,  to  be  re-delivered  on  request.  That  would 
have  been  essential  if  the  bailment  in  the  declaration  were  material ;  but 
the  authorities  show  that  such  a  traverse  is  not  the  common  course  of 
pleading ;  and  the  defendant  must  show  such  a  delivery  as  will  give  him 
a  continuing  right  to  withhold  the  article.  If  the  plaintiff  means  to 
insist  that  the  article  was  not  delivered  on  the  terms  mentioned  in  the 
plea,  he  is  at  liberty,  in  his  replication,  so  to  do  ;  but  it  is  not  for  the 
defendant  to  tie  him  down  to  the  bailment  stated  in  the  declaration,  by 
a  traverse.  If  the  plaintiff  does  not  mean  to  deny  the  terms  which  are 
stated  in  the  plea,  he  may  show,  that,  even  upon  those  terms,  the  defend- 
ant has  no  right  to  withhold.  Therefore,  to  a  plea  of  this  description, 
the  plaintiff  has  the  option  to  deny  the  species  of  delivery  on  which  the 
defendant  insists,  or  to  show  such  circumstances,  as,  admitting  the 
delivery,  establish  that  the  defendant  is  guilty  of  a  wrongful  detention. 
As  it  seems  to  me,  that  is  clearly  to  be  deduced  from  the  case  of  Bate- 
man  V,  Ellman,  Cro.  Eliz.  866,  and  the  other  authorities  on  the  same 
point.  In  Brooke's  Abridgment,  Title  Detinue  de  BienSy  pi.  60,  it  is 
*47-|  said:  <<In  detinue,  it  '^'is  no  plea  that  plaintiff  did  not  bail  as 

^  laid,  for,  the  bailment  is  not  traversable,  and  the  defendant  shall 

(a)  Bat  detinae  (at  leaat,  detlnne  on  a  bailment)  may  be  joined  with  deht. 
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answer  to  the  detinue."(a)     So,  Dyer,(6)  in  detinue  for  forty  quarters 
of  wheat,  the  plaintiff  declared  simply  on  a  contract  for  wheat,  &c. ;  the 
defendant  pleaded,  that  the  plaintiff  bought  of  him  eighty  quarters, 
upon  condition  that,  when  plaintiff  came  for  the  wheat,  he  should  pay 
immediately,  or  otherwise  the  whole  to  be  void ;  and,  further,  that  the 
plaintiff  had  received  thirty  quarters,  and  paid  him  for  them,  and,  at 
another  day,  came  and  received  ten  quarters,  and  had  not  paid  for  them, 
so  that  the  contract  became  void ; — thus  not  traversing  the  contract  as 
stated  in  the  declaration,  aimpliciterj  but  going  on  to  state  circumstances 
which  would  justify  him  in  withholding  the  corn.    Then  the  question  was 
raised,  whether  the  defendant  ought  not  *to  have  concluded  his  ^^  .g 
plea  with  a  traverse ;  because,  it  was  said,  the  plaintiff  states  an  ^ 
unconditional  contract,  which  binds  the  defendant  to  deliver  at  all  events, 
and  the  defendant  says  it  is  a  conditional  contract.     No,  said  the  court, 
that  ought  to  come  from  the  plaintiff.     If  the  plaintiff  means  to  insist 
that  there  was  not  8u«H  a  contract  as  that  stated  in  the  plea,  but  such 
as  his  declaration  implies,  he  should  state  it  in  his  replication.    Now,  that 
case  shows  that  the  statement  in  the  declaration  is  not  a  statement  which 
binds  the  plaintiff,  but  that  he  is  at  liberty  afterwards  to  answer  the  plea 
of  the  defendant.     The  defendant  must  show  that  the  bargain  stated  by 
him  justifies  him  in  that  which  is  the  gist  of  the  action^ — the  detainer  ; 
and  then  the  plaintiff  is  at  liberty  to  deny  the  contract  as  the  defendant 
states  it,  or  to  show  (that  being  the  true  contract)  that  there  is  a  wrong- 
ful detention  on  the  part  of  the  defendant.      Bateman  v.  Ellman  is 
exactly  analogous  to  that  case  which  I  have  mentioned  from  Dyer.    The 
plaintiff  declared,  simpliciterj  on  a  bailment  to  the  defendant  of  plate 
to  be  re-delivered  on  the  17th  of  May :  on  a  plea  of  non  detinet^ — 
which  put  the  whole  of  the  declaration  in  issue  (as  it  seems  to  have  been 
considered  in  Mills  r.  Graham), — the  jury  found  specially,  that  the 
goods  were  bargained  and  sold  to  the  defendant  by  indenture,  on  a  con- 
dition, that,  if  the  plaintiff  paid  such  a  sum  upon  the  17th  May  fol- 

(a)  For  thifl  position  Lord  Brooke  cites  an  original  ca^e, — not  reported  in  the  Year  BookB, — 
of  3  H.  4.     And  see  the  placitnm  in  Brooke  translated,  7  Yin.  Abr^.  33,  pi.  8. 

(6)  Anon.  fo.  29,  b.  But,  altbongh  that  case  is  intituled  "  Detinue,"  it  is  obyious  that  the 
action  wan  not  detinue, — t.  e.  an  action  brought  to  recover  in  tpeeie  the  possession  of  certain  tpe- 
eific  goods^ — but  debt  in  the  detinetj  to  enforce  the  deliyery  of  a  certain  quantity.  The  plaintiff 
declared  upon  the  non-delivery  to  him  of  40  quarters  of  wheat,  which  he  alleged  he  had  con- 
tracted to  buy  of  the  defendant  No  possession  was  laid  in  the  plaintiff;  nor  was  there  any  alle- 
gation of  transfer  or  change  of  the  possession,  by  bailment,  finding,  or  otherwise.  The  defendant 
might  have  satisfied  the  engagement  stated  in  the  declaration,  by  the  delivery  of  any  40  quarters 
which  came  within  the  deacription  of  the  wheat  bargained  for.  If  wheat  had  been  delivered  to 
the  plaintiff,  and  afterwards  bailed  to  the  defendant,  an  action  of  detinue  would  have  lain.  This 
distinction  is  recognised  in  H.  6  E.  4,  fo.  11,  pi.  7. 

The  case  in  Dyef  appears  to  go  much  beyond  the  point  for  which  it  is  cited  by  Batlet,  B.,  in 
the  abore  judgment;  and  it  seems  not  to  be  reconcilable  with  the  authorities  in  which  it  has 
been  decided,  that,  where  the  contract  of  sale  is,  in  truth,  conditional,  and  the  plaintiff  declaref 
as  upon  an  absolute  contract,  the  defendant  cannot  plead  the  condition,  but  must  simply  deny 
the  eontnust  dedared  on.  See  Hayselden  v.  Staff,  6  Ad.  A  E.  153,  6  N.  A  M.  669,  and  the  caaet 
there  cited. 
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lowing,  the  bargain  should  be  yoid ;  and  they  found  that  the' money  was 
paid  on  that  day.  No  doubt  that  was  a  finding  of  a  delivery  on  diflferent 
terms  from  those  stated  in  the  declaration ;  but  the  court  said  it  was 
well  enough;  for,  the  condition  being  performed  by  payment  of  the 
money,  the  plaintiff  ought  to  have  the  goods  again,  and  then  the  detention 
is  a  tort.  That  case,  as  it  seems  to  me,  shows  that  the  plaintiff  is  not 
tied  down  to  the  terms  of  bailment  stated  in  his  declaration."  And, 
*4Qi  ^^^^  observing  *upon  the  cases  of  Kettle  v.  Bromsall  and  Mills  v. 

-'  Graham,  the  learned  baron  concludes :  "  Thus,  the  authorities 
seem  to  show,  that,  though  a  bailment  is  stated  in  the  declaration,  it  is 
not  an  essential  part  of  the  declaration,  and  that  the  plaintiff  may  or 
may  not  at  his  election,  in  his  replication,  make  the  terms  of  the  delivery 
material ;  but  it  is  for  him  only  to  do  so ;  and  he  is  not  tied  down  to  the 
species  of  bailment  stated  in  his  declaration :  and,  if  he  can  make  out 
that  he  was  entitled  to  the  possession  and  re-delivery  of  the  goods,  and 
that  the  defendant  wrongfully  withheld  them,  he  will  be  entitled  to  re- 
cover.** That  case  was  followed  in  Walker  v,  Jones,  2  C.  &  M.  672. 
Mason  v,  Farnell,  12  M.  &  W.  674,  shows  that,  since  the  new  rules,  the 
defendant  cannot,  under  non  detinet,  or  not  possessed,  set  up  a  title 
inconsistent  with  the  plaintiff's  title.  In  Whitehead  v.  Harrison,  6  Q. 
B.  428,  a  count  in  detinue  stated  that  the  plaintiff  delivered  an  inden- 
ture of  him  the  plaintiff  to  the  defendant,  to  be  re-delivered  on  request, 
and  then  averred  a  detainer  after  request.  The  plea  traversed  the  bail- 
ment :  and,  upon  demurrer  thereto,  Lord  Denman,  delivering  the  judg- 
ment of  the  court,  said :  «  Doubtless,  before  the  new  rules,  the  common 
bailment  was  not  traversable ;  as  was  decided  by  the  court  of  Exchequer 
in  the  cases  of  Gledstane  v.  Hewit  and  Walker  v.  Jones.  The  only 
question  is,  whether  the  new  rule  which  has  confined  the  plea  of  non 
detinet  to  a  simple  denial  of  the  detainer,  makes  any  difference.  That 
such  is  the  effect  of  the  new  rule,  see  the  rule  itself,(a)  and  Jones  v. 
Dowle,  9  M.  &  W.  19.  It  was  argued  for  the  defendant  that  he  could 
not  traverse  the  property  of  the  plaintiff,  because  the  words  'of  the 
plaintiff*  are  immaterial,  and  are  not  to  be  found  in  the  old  entries  in  Ras- 
*f^01  ^^^^  ^^^  other  l^oks;  and  that,  *as  the  case  of  the  plaintiff  might 

-'  really  consist  of  some  attempt  to  prove  an  actual  contract  of  bail- 
ment, there  is  now  no  way  to  put  him  upon  proof  of  his  case,  unless  this 
traverse  is  allowed :  then  it  seems  most  unjust  to  compel  the  defendant 
to  plead  specially,  and  take  the  onus  of  proof  on  himself,  instead  of  being 
able,  in  this,  as  in  all  other  cases,  to  put  the  plaintiff  upon  proof  of  his 
right.  On  the  other  hand,  the  plaintiff  relies  on  the  authorities,  which 
show  that  he  is  at  liberty,  notwithstanding  the  averment  of  bailment,  to 
show  any  other  mode  by  which  the  goods  came  into  the  hands  of  the 
defendant,  and  consequently  that  the  bailment  is  not  traversable.  The 
recent  case,  in  the  Exchequer,  of  Mason  v.  Farnell,  favours  this  view  of 

(a)  Hilary,  4  W.  4.    Pleadings  in  particular  Actions,  IIL 
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the  case:  and,  however  hard  it  may  appear  upon  the  defendant,  we  feel 
ourselves  bound  by  the  authorities  to  hold  that  the  plea  traversing  the 
common  bailment  is  bad.  It  should  seem  that  some  alteration  is  requisite 
in  the  declaration,  and  that  the  plaintiflF  should  be  bound  to  state  truly 
how  the  goods  came  into  the  hands  of  the  defendant ;  and  then  his  state- 
ment would  be  traversable  :(a)  but,  until  such  alteration  be  made  by  the 
proper  authority,  we  must  abide  by  the  decided  cases."  In  Clements  v. 
Flight,  16  M.  &  W.  42,  the  declaration  alleged  that  the  plaintiff  delivered 
certain  paper-writings,  purporting  to  be  scrip-certificates  for  shares,  to 
the  defendant,  to  be  delivered  on  request,  after  payment  to  him  of  a 
certain  sum,  averring  that  that  sum  was  paid  to  the  defendant,  and  assign- 
ing for  breach  that  the  defendant  had  not  delivered  the  paper-writings, 
though  requested,  but  detained  the  same :  the  defendant  pleaded  that  the 
paper-writings  were  deposited  with  him  as  a  pledge  and  security  for 
210i.  advanced  by  him  to  the  plaintiff,  and  that,  on  payment  of  that 
sum,  the  defendant  tendered  and  offered  to  deliver  up  and  return  them 
to  the  plaintiff,  *who  then  refused  to  receive  them :  and  the  plea  ^^.^ 
was  held  bad,  on  demurrer,  for  denying  the  detention  argumenta-  '- 
tively,  and  for  amounting  to  non  detinet.  Pollock,  C.  B.,  in  giving 
judgment,  said :  "  In  the  course  of  the  argument,  it  was  suggested  that 
the  plea  was  bad,  as  containing  an  argumentative  denial  of  the  special 
bailment  in  the  declaration.  On  reference  to  the  late  case  of  Whitehead 
V.  Harrison,  and  the  authorities  there  referred  to,  and  particularly  Gled- 
Btane  v.  Hewit,  and  Brooke's  Abridgment,  tit.  Detinue  de  Biens^  pi. 
60,  it  seems,  that,  not  only  the  common  bailment,  but  any  special  bail- 
ment laid  in  a  declaration  of  detinue  is  merely  surplusage,  and  not 
traver8able,(6)  the  gist  of  the  action  being,  the  detainer  of  the  plain- 
tiff's goods,  which  the  defendant  must  answer.  The  plea,  therefore, 
was  not  open  to  this  objection. "(c)  [V.  Williams,  J.  The  principle 
seems  to  be  based  on  the  doctrine  that  it  is  no  departure  to  state  in  the 
replication  a  totally  different  case  from  that  in  the  declaration.  Maule, 
J.  Suppose  the  goods  were  delivered  to  the  defendant,  to  be  re-delivered 
by  him  to  the  plaintiff  on  payment  of  lOZ.,  how  is  the  defendant  to  raise 
that,  otherwise  than  by  traversing  the  delivery  modo  et  forma  ?  V. 
Williams,  J.  The  new  rules  seem  to  assume  that  the  declaration  will 
in  all  cases  state  that  the  goods  are  the  goods  of  the  plaintiff.'] 

Greenwood^  in  support  of  the  rule.  The  question  is,  whether  the  pro- 
posed plea  is  so  clearly  non-issuable  that  the  defendant  ought  not  to  be 
allowed  to  put  it  upon  the  record.  The  action  must  be  undefended,  if 
the  whole  defence  is,  that  the  property  is,  and  always  has  been,  the  de- 
fendant's. It  is  true  that  many  of  the  old  *precedents  do  not  con-  ^^^^^ 
tain  any  allegation  of  property  in  the  plaintiff.     But  there  are  *- 

(a)  Vide  tamon,  Dyer,  29  b,  supri,  47.  (6)  SuprJl,  47  (a), 

(a)  If  the  bailment  were  directly  traversable,  a  plea  of  lien  would  appear  to  be  bad,  as  an  arga- 
mentative  traverse  of  the  unconditional  bailment  alleged. 
VOL.  VII. — 6  D  2 
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instances  of  special  traverse  of  the  bailment  in  manner  and  form  as 
alleged.    One  in  Rastall,  Title  Detinue  de  Chattels,  fo.  212,  is  as  follows : 
«  H.  B.  Bumm  fuit  ad  respond.  J.  B.  de  placito  q2  reddat  ci  catalla  ad 
valenc  xx.  L  que  ei  injuste  detinet,  &c.    Et  unde,  &c..  q2  ipse  die,  &c., 
anno,  &c.,  apud  A.,  deliberasset  cuidam  J.  A.  catalla  pd.,  videl't,  unam 
crateram  argenti,  &c.,  ad  valenc,  &c.,  et  unam  aliam  crateram,  ad  valenc, 
&c.,  salvo  custodiend.,  et  eidem  J.,  cum  inde  requisit.  fuisset,  reliberand. ; 
virtue  cujus  liberationis  idem  J.  de  crateris  fiiit  possessionat.     Idemq^ 
J.  A.  sic  inde  possessionat'  easdem  crateras,  &c.,  apd.  A.  pred.  die,  &c., 
anS,  &c.,  casualiter  amisit :  et  pred.  crater,  &c.  postea,  scilicet,  die,  &c., 
afi,  &c.,  ad  manus  et  possessionem  ipsius  H.  per  inventionem  inde  apd. 
A.  pred.  devenissent ;  p  q2  actio  accrevit  eidem  J.  ad  exigend'  et  hend' 
de  prefat'  H.  crateras,  &c. :  idem  tamen  H.\  licet  sepius  requisit',  ^d' 
crateras,  &c.  eidem  J.  nondu  reddidit,  sed  ill'  ei  hucues(|  reddere  cotra- 
dixit,  et  adhuc  cotradicit,  ac  illas  ei  adhuc  injuste  detinet.     Unde  dicit, 
&c."     To  which  the  defendant  pleads — «  Et  pred'  H.,  per  C,  attorfl  suu, 
vefi,  &c.,  et  dicit  q^  pred'  J.  action  no,  qa  dicit  q^  idem  J.  pd'  xx.  die 
J.,  apud  A.  pred',  mutuat'  fuisset  de  pref.  J.  A.  x.  L  eid'  J.,  cu  inde 
requisit'  fuisset  solvend' :  et  p  securitate  solutionis  earund'  x.  L  idem 
J.  B.  adtimc  et  ibidem  deliberavit  eidem  J.  A.  pd' 'crateras,  &c.,  ad  ea 
sibi  custodiend'  et  retined'  quous(]t  idem  J.  B.  solveret  eid'  J.  A.  pred' 
X.  l.     Virtute  cujus  liberationis  idem  J.  A.  de  crater,  &c.  fuit  posses- 
sionat' ;  et  sic  inde  possessionat'  obiit  intestat' ;  post  cujus  mortem,  p 
eo  q2  id8  J,  A.  tepe  mort'  sue  fuit  possessionat'  de  divs  bon'  et  cat.  in 
divs  dioces.  infr  reg.  dfii  Regis  Angl',  reverendissimus  in  xpo  pater  T., 
epus  Gantuarien.  sequestravit  oia  bona  et  catalla  que  fuer  pred'  J.  tern- 
^-o-i  pore  mort'  sue:  et  postea,   *scilicet,  sexto  die  N.,  anno,  &c., 
-'  idem  epus,  per  literas  suas  administrat',  apud  A.,  in  com  pred', 
comisit  eidem  H.    administrationem  bonorum  et  catallorum  que   fuer 
pred',  J.  A.  tempore  mortis  sue.     Virtute  cujus  ide  H.  pred'  crateras, 
&c.,  ut  bona  et  catalla  que  fuerut  pred'  J.  A.  tempore  mort'  sue,  apud 
A.  pred'  cepit,  et  inde  fuit,  et  adhuc  existit  possessionat'  q2  c^  pd*  J.  B. 
pd'  X.  I,  prefat  J.  A.  in  vita  sua,  nee  eidem  H.  post  mortem  ejusdem  J. 
A.,  nondum  solvit ;  absque  hoc  quod  pred*  J.  B.  deliberavit  crateras,  &c., 
prefat'  A.,  ad  eas  salvo  custodied',  et  eid'  J.  B.,  cum  inde  requisit'  fuisset, 
reliberad',  in  forma  qua  idem  J.  B.,  per  narrationem  suam  pred'  superi' 
suppofi :  et  hoc  parat'  est  verificare,  unde  pet'  judm  si  pred'  J.  A.  ac- 
tionem, &c."     And  the  plaintiff  replies — "Et  pred'  J.  B.  dicit  q2  ipse 
deliberavit  pf.  J.  A.  crateras,  &c.,  ad  eas  salvo  custodied,  et  eid'  J.  B. 
cu  inde  requisit'  fuisset,  reliberad*,  in  forma  qua  idem  J.  B.  p  narratio- 
nem suam  pred'  superi'  suppofi :  et  hoc  pet'  q2  inquiratur  per  patriam, 
&o."     [Cresswell,  J.     Is  not  that  rather  in  the  nature  of  a  contract 
for  safe  custody,  which  would  bind  the  defendant  to  a  greater  degree  of 
care  than  an  ordinary  bailee  would  be  bound  to  take  ?    Wilde,  C.  J. 
The  defendant  is  not  there  traversing  the  bailment  alleged,  but  setting 
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up  a  different  bailment.  Gresswell,  J.  The  defendant  sets  up  a  pro- 
perty in  himself.]  He  traverses  the  bailment  as  alleged  in  the  declara- 
tion. In  Co.  Litt.  283  a,  it  is  said :  <<  In  detinue,  the  defendant  plead- 
eth  non  detinet ;  he  cannot  give  in  evidence  that  the  goods  were  pawned 
to  him  for  money,  and  that  it  is  not  paid,  but  must  plead  it ;  but  he 
may  give  in  evidence  a  gift  from  the  plaintiff,  for  that  proveth  he  re- 
taineth  not  the  plaintiff's  goods."  Lord  Denman,  in  the  course  of  the 
argument  in  Whitehead  v.  Harrison,  says :  « There  are  two  forms  of 
declaration  in  detinue ;  one,  alleging  a  delivery  by  the  plaintiff  to  the 
defendant ;  the  other,  a  *finding  by  the  defendant.  In  the  first,  p^-. 
no  right  'of  property  in  the  plaintiff  is  set  up ;  in  the  other,  it  is.  '- 
The  distinction  does  not  seem  to  have  been  contemplated  in  framing  the 
new  rules."  [V.  Williams,  J.  The  averment  in  the  declaration  being 
altogether  superfluous  and  immaterial,  I  cannot  see  why  it  should  make 
any  difference.  Crbsswell,  J.  Brooke's  Abridgment,  title  Ohartres 
de  Terrej  et  detinue  de  euxj  pi.  22,  citing  M.  9  H.  6,  fo.  14,  pi.  22,  is  a 
strong  authority  to  show  that  the  allegation  of  a  bailment  is  immaterial : 
<«  In  detinue  of  charters,  the  plaintiff  (Sir  John  Grey)  counts  that  they 
were  delivered  to  Sir  H.  N.  (Sir  Hugh  Hales)  to  safely  keep,  and  that, 
after  his  death,  the*  same  charters  came  to  the  hands  of  the  defendant, 
and  does  not  show  how,  whether  by  bailment,  trover,  or  as  executor,  or 
otherwise ;  and  the  opinion  of  the  court  was,  that  the  count  was  good :" 
S.  C.  Fitz.  Abr.  tit.  Detinue,  pi.  33.] 

Wilde,  C.  J.  It  seems  to  me  that  this  plea  ought  not  to  be  allowed, 
and  that  the  refusal  to  allow  it  in  truth  places  the  defendant  in  no  diffi- 
culty whatever.  The  proposed  plea  is  opposed  to  the  current  of  autho- 
rities from  a  very  early  period.  From  Brooke's  Abridgment,  downwards, 
all  the  authorities  have  uniformly  held  that  the  bailment  in  detinue  is 
not  traversable :  and  I  do  not  find  anything  in  the  new  rules  to  call  for 
any  alteration  in  this  respect.  In  detinue,  the  gist  of  the  action  is  the 
detainer :  the  bailment  is  altogether  immaterial, — in  the  sense  of  being 
traversable ;  it  is  like  the  allegation  of  the  loss,  in  a  count  in  trover. 
The  plaintiff  may  allege  any  bailment  he  pleases.  The  defendant  may 
plead  anything  which  tends  to  show  his  detention  of  the  goods  to  be 
lawful.  It  may  be  that  the  plaintiff  in  his  declaration  sets  up  a  true 
bailment ;  but  he  is  not  bound  by  it.  The  replication  may  set  up  the 
very  bailment  stated  in  the  declaration,  and  so  it  *may  become  p^^. 
material.  But,  whether  the  matter  appears  in  the  declaration  or  ^ 
not  is  quite  immaterial.  I  find  no  limitation  or  restriction  of  that  rule 
in  any  of  the  cases :  and  the  reason  is  obvious ;  for,  if  the  gist  of  the 
action  is  the  detention,  it  follows  that  the  defendant  may  show  the  de- 
tention to  be  lawful.  The  argument  has  proceeded  upon  an  assumption 
that  the  defendant  was  under  some  difficulty  in  that  respect.  But  that 
ia  altogether  a  misapprehension.  It  is  competent  to  the  defendant  to 
ehow  that  the  plaintiff  was  a  stranger  to  the  goods,  or  to  set  up  any 
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title  inconsistent  with  the  plaintiff's  claim.  This  matter  was  very  much 
gone  into  in  Gledstone  v.  Hewit.  The  authority  upon  which  that  case 
was  founded,  goes  to  the  whole  root  and  substance  of  the  present  case. 
It  may  be  that  the  goods  were  the  plaintiff's,  and  yet  the  detention  of 
them  by  the  defendant  may  have  been  lawful.  No  ground  has  been,  or 
could  be,  shown  to  warrant  this  plea.  The  rule,  therefore,  will  not  be 
granted. 

Maule,  J.  I  also  think  that  the  proposed  plea  is  not  sanctioned  by 
any  authority.  The  new  rules  certainly  make  the  older  authorities  less 
clear  and  less  applicable,  but  I  do  not  think  they  make  the  difference 
that  is  suggested.  The  defendant,  no  doubt,  ought  to  have  some  mode 
of  setting  up  the  defence  he  wishes  to  establish,  viz.  that  the  goods  in 
question  are  not  the  plaintiff's  goods ;  but  this  is  not  the  proper  way  to 
do  it.  The  bailment  in  detinue  certainly  was  not  traversable,  before  the 
new  rules.  If  it  was;  it  would  have  been  traversed  by  non  detinet.  But 
the  cases  show  that  it  was  not  so.  The  only  effect  of  the  new  rules,  is, 
to  control  and  limit  the  effect  of  non  detinet :  and,  if  that  plea  did  not, 
before  the  new  rules,  operate  a  traverse  of  the  bailment, — which  is  quite 
*^fi1  ^^^^^^ — ^^®  ^®^  '^^^^^  ^^^^  ^^  operation  at  all  upon  the  *question. 
-•  The  defendant  is  put  to  avail  himself  of  his  drfence  in  some  other 
way.  I  do  not  think  the  matter  quite  so  clear  as  it  seems  to  the  other 
members  of  the  court  to  be ;  but,  upon  the  whole,  I  concur  with  the 
lord  chief  justice  in  thinking  that  there  is  no  ground  for  allowing  this 
plea. 

Cresswbll,  J.  I  am  of  opinion  that  the  plea  proposed  to  be  added 
in  this  case  ought  not  to  be  allowed.  I  am  not  aware  that  the  new  rules 
have  ever  been  considered  as  operating  to  make  good  pleas  that  would 
have  been  bad  before ;  though  they  make  many  pleas  bad  that  would 
have  been  good  before.  In  Bro.  Abr.  Detinue  de  Biens,  pi.  50,  suprS, 
47,(a)  it  is  laid  down  upon  the  authority  of  a  case  in  the  Year  Book,  3 
H.  4,(6)  that,  "  in  detinue,  it  is  no  plea  that  ne  haila  pas  ;  for  the  bail- 
ment is  not  traversable ;  for,  he  shall  answer  to  the  detinue."  If  we 
were  to  allow  this  plea,  it  would  be  in  direct  defiance  of  that  authority : 
it  would  be  traversing. the  bailment,  and  confessing  the  detinue.  The 
authorities  on  the  subject  were  reviewed  with  great  care  by  Bayley,  B., 
in  Gledstane  v,  Hewit,  who  comes  to  this  conclusion :  «  The  authorities 
seem  to  show,  that,  though  a  bailment  is  stated  in  the  declaration,  it  is 
not  an  essential  part  of  the  declaration,  and  that  the  plaintiff  may  or 
may  not,  at  his  election,  in  his  replication,  make  the  terms  of  the  delivery 
material ;  but  it  is  for  him  only  to  do  so ;  and  he  is  not  tied  down  to  the 
species  of  bailment  stated  in  his  declaration :  and,  if  he  can  make  out 
that  he  is  entitled  to  the  possession  and  re-delivery  of  the  goods,  and  that 

(o)  And  sec  H.  14,  H.  4,  fo.  28  b.  ace. 

(6)  There  is  no  such  case  in  the  book  of  that  year;  nor — there  being  no  reference  to  any  folio 
or  placitum— does  Lord  Brooke  profess  to  cite  any  Year  Book.     Supri^  48. 
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the  defendant  wrongfully  withheld  them,  he  will  be  entitled  to  recover." 


The  plaintiff  may  declare  on  a  bailment,  and  *prove  a  finding.(a) 


[*67 


Harag  the  high  authority  I  have  referred  to,  to  start  with,  and 
seeing  that  the  modern  practice  has  uniformly  gone  in  accordance  with 
it,  I  think  this  plea  ought  not  to  be  allowed. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  was  well  established, 
before  the  new  rules  of  pleading,  that,  in  detinue,  the  defendant  could 
not  traverse  the  bailment :  and  there  is  nothing  in  the  new  rules  to  make 
the  allegation  of  bailment  a  material  and  traversable  allegation,  or  to 
require  the  plaintiff  in  such  case  to  prove  that  which  before  he  was  not 
bound  to  prove.  The  cases  of  Whitehead  v,  Harrison  and  Mason  v, 
Farnell  show  that  the  new  rules  have  not  made  any  difference  in  this 
respect.  Rule  discharged,  with  C08ts.(6) 

(a)  Bro.  Abr.  tit  Bailment,  pi.  6  (translated  in  Viner's  Abridgment,  Detinue  (D.  5),  pi.  14), 
refers  to  P.  7  H.  6,  fo.  22,  pi.  3.  There,  in  detinue  for  chartors  (bailed),  the  defendant  said  that 
he  found  them,  and  that  others  had  brought  the  like  action  ab»que  hoc  that  the  deeds  were  bailed 
to  the  defendant  by  the  plaintiff,  and  he  prayed  that  the  parties  might  interplead.  This  plea  was 
held  by  Martin,  J.,  to  be  good;  ''for,  unless  he  had  traversed  the  bailment,  the  plea  would  not 
hare  served  him ;  for,  if  yoii  bailed  the  charters  to  him,  ho  is  chargeable  as  against  you,  and,  as 
against  him,  the  property  is  in  you ;  and,  although  others  have  writs  against  him,  he  acknow- 
ledges the  property  to  be  in  you,  for,  inasmuch  as  he  accepted  them  of  your  delivery,  he  so  under- 
stands it;  wherefore  he  mhj  say,  as  against  the  others,  non  detinet.  But,  if  he  were  neither 
boaod  nor  estopped  as  against  any  of  you,  by  any  bailment,  and  the  goods  come  to  him  by  chance 
(par  fortune),  and  he  claims  nothing,  he  cannot  plead  in  bar.  But  each  of  you  who  have  an  action 
pending,  claim  the  deeds ;  wherefore,  it  is  reasonable  that  you  should  interplead,  and  that  each 
of  you  should  show  his  right.  And  it  was  said  in  that  case,  that,  if  one  finds  my  goods,  I  may 
elect  to  have  a  general  writ»  or  a  writ  upon  the  matter." 

(6)  In  debt,  the  defendant  pleaded  that  she  had  deposited  certain  jewels,  as  a  security,  with 
the  plaintiff,  who  bad  not  returned  them :  the  court  refused  to  give  judgment  for  the  plaintiff; 
saying  that  they  had  no  power  to  award  restitution  of  the  jewels :  Bi.  S.  Tear  Book  of  Edw.  I., 
Lincolii's  Inn  Library.    And  see  Telv.  178,  9 ;  1  Scho.  Jb  Lefr.  177. 
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The  lOtb  section  of  the  2  W.  4,  o.  39,  does  not  apply  to  writs  of  distringas. 

A  writ  of  summons  issued  against  the  defendant  on  the  8th  of  August,  1848,  and  was  returned 
and  filed  on  the  8th  of  January,  1849, — which  was  a  day  too  late.  A  distringaji,  however,  had 
been  obtained  on  the  1st  of  November,  1848,  under  which  an  appearance  was  entered  for  the 
defendant : — Held,  that  the  declaration  properly  alleged  the  defendant  to  have  been  summoned 
"by  virtue  of  a  writ  issued  on  the  8th  of  August,  1848," — the  distringas  coming  in  the  place 
of  personal  service  of  the  summons. 

This  was  an  action  of  assumpsit  by  endorsee  against  endorser  of  a 
bill  of  exchange  for  30Z.,  bearing  date  the  14th  6f  June,  1842,  and  pay- 
able at  three  months. 

The  writ  of  summons  issued  into  Middlesex  on  the  8th  of  August,  1848, 
and  was  returned  and  filed  on  the  8th  of  January,  1849. 

A  writ  of  distringas,  tested  on  the  Ist  of  November,  1848,  was  served 
at  the  defendant's  dwelling-house  on  the  18th ;  and  an  appearance  was 
thereupon  entered  for  the  defendant. 
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The  declaration  stated  the  defendant  to  have  been  Bummoned  to  answer 
the  plaintiff  «  by  virtue  of  a  writ  issued  on  the  8th  of  August,  1848." 

The  defendant  pleaded,  amongst  other  things,  that  the  supposed  causes 
of  action  in  the  declaration  mentioned  did  not,  nor  did  any  or  either  of 
them,  accrue  at  any  time  within  six  years  next  before  the  commencement 
of  the  suit. 

«7.  Brown  moved  for  a  rule  calling  upon  the  plainti£f  to  show  cause 
why  the  issue  should  not  be  set  aside,  on  the  ground  that  the  defendant 
should  have  been  alleged  to  have  been  summoned  by  virtue  of  a  writ 
issued  on  the  1st  of  November,  1848,  the  writ  of  summons  not  having 
^.Q^  been  returned  and  filed  within  the  time  required  *by  the  2  W.  4, 
J  c.  39,  s.  lO.(a)  In  Pratt  v.  Hawkins,  15  M.  &  W.  899,  which  was 
an  action  on  a  bill  of  exchange  dated  in  May,  1838,  the  original  writ  of 
summons  into  MidcQesex  was  issued  on  the  16th  of  August,  1844;  on  the 
14th  of  January,  1845,  it  was  returned  non  est  inventits,  and  filed  and 
entered  of  record ;  on  the  same  day,  an  alias  writ  of  summons  was  issued 
into  Middlesex ;  on  the  10th  of  June,  1845,  a  pluries  writ  of  suminons 
was  issued  into  Surrey,  and  served  the  same  day,  and  the  defendant  duly 
appeared  to  it ;  the  plaintiff  declared,  and  the  defendant  pleaded  that 
the  cause  of  action  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit.  The  alias  writ  of  summons  was  not  in  fact 
returned  or  entered  of  record  till  the  4th  of  July,  1845.  The  nisi  prius 
record  was  made  up,  stating  only  that  the  defendent  was  summoned  to 
♦fim  *^^^^®^  *^®  plaintiff  by  virtue  of  a  writ  issued  on  the  15th  of 
-'  August,  1844;  and,  on  its  production  at  the  trial,  the  plaintiff  ob- 
tained a  verdict.  The  court  held,  that  the  provisions  of  the  statute  2  W. 
4,  c.  39,  s.  10,  had  not  been  complied  with,  and  made  absolute  a  rule  to 
amend  the  nisi  prius  record,  by  stating  the  continuances  according  to 
the  truth,  at  the  costs  of  the  plaintiff:  and  that,  where  a  writ  issued 
within  six  years  after  the  cause  of  action  accrued  has  not  been  duly  con- 
tinued, pursuant  to  the  2  W.  4,  c.  39,  s.  10,  the  defendant  is  not  bound 
to  plea  such  non-continuance  specially,  but  may  take  advantage  of  it 
under  the  general  plea,  that  the  cause  of  action  did  not  accrue  within  six 

(a)  Which  enacts,  ''that  xy)  writ  usned  by  authority  of  this  act  shaU  be  in  force  for  more  than 
four  calendar  months  from  the  date  thereof,  including  the  day  of  such  date,  but  erery  writ  of 
summons  and  eapiaa  may  be  continued  by  al%a»  and  pturie;  as  the  case  may  require,  if  any 
defendant  therein  named  may  not  have  been  arrested  thereon  or  serred  therewith :  proyided 
always,  that  no  first  writ  shall  be  available  to  prevent  the  operation  of  any  statute  whereby  the 
time  for  the  commencement  of  the  action  may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  toward  outlawry  shall  be  had  thereupon,  or 
unless  such  writy  and  every  writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be 
returned  non  eat  invent%u  and  entered  of  record  within  one  colendar  montii  next  after  the  expira- 
tion thereof,  including  the  day  of  such  expiration,  and  unless  every  writ  issued  in  continuation 
of  a  preceding  writ  shaU  be  issued  within  one  such  calendar  month  after  the  expiration  of  the 
preceding  writ,  and  shall  contain  a  memorandum  endorsed  thereon  or  subscribed  thereto,  speci- 
fying the  day  of  the  date  of  the  first  writ;  and  return  to  be  made  in  bailable  process,  by  the 
sheriif  or  other  ofiioer  to  whom  the  writ  shall  be  directed,  or  his  successor  in  office,  and  in  process 
not  bailable,  by  the  plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may  be." 

See  M'Kellar  v.  Reddie,  5  Scott,  N.  R.  102. 
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years  next  before  the  commencement  of  the  suit, — the  last  writ  which  is 
served,  being y  for  this  purpose,  the  commencement  of  the  suit.  That  is 
an  authority  in  point,  except  that  the  second  writ  there  was  a  pluries^ 
here  a  distringas.  The  record  in  this  case  should  have  stated  that  the 
defendant  was  summoned  by  virtue  of  a  writ  issued  on  the  1st  of  Novem- 
ber, 1848.  [Maulb,  J.  You  contend  that  the  distringas  is  to  be  treated 
as  if  it  had  been  an  alias  or  a  pluries  summons  ?]  Yes.  [Maule,  J. 
The  distringas  is,  to  compel  appearance  to  the  writ  of  summons.  Where 
the  plaintiff  obtains  a  distringas,  it  is  the  same  as  personal  service  of  the 
writ  of  summons.]  That  would  be  so,  but  for  the  10th  sect,  of  the  uni- 
formity of  process  act.  [Cresswell,  J.  That  section  applies  only  to 
writs  issued  in  continuation  of  former  vrrits.]  A  distringas  may  issue  in 
continuation  of  process  to  save  the  statute  of  limitations :  Ray  v.  Dow, 
5  Dowl.  P.  C.  810.  [Cresswell,  J.  That  was  with  a  view  to  out- 
lawry.] The  10th  section  clearly  applies  to  writs  of  distringas :  the 
words  are  general. 

*Maule,  J.  The  writ  of  summons  in  this  case  issued  on  the  8th  - 
of  August,  1848,  under  the  authority  of  the  uniformity  of  process  *- 
aqt,  which,  in  s.  1,  provides  that  all  personal  actions  shall  be  commenced 
by  writ  of  summons.  The  10th  section  enacts,  « that  no  writ  issued  by 
authority  of  this  act  shall  be  in  force  for  more  than  four  calendar  months 
from  the  day  of  the  date  thereof,  including  the  day  of  such  date,  but 
every  writ  of  summons  and  capias  may  be  continued  by  alias  sad  pluries^ 
as  the  case  may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith:  provided  always,  that  no 
first  writ  shall  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action  may  be  limited, 
unless  the  defendant  shall  be  arrested  thereon  or  served  therewith,  or 
proceedings  to  or  toward  outlawry  shall  be  had  thereupon,  or  unless 
such  writ  and  every  writ  (if  any)  issued  in  continuation  of  a  preceding 
writ,  shall  be  returned  non  est  inventus,  and  entered  of  record  within 
one  calendar  month  next  after  the  expiration  thereof,  including  the  day 
of  such  expiration,  and  unless  every  writ  issued  in  continuation  of  a 
preceding  writ  shall  be  issued  within  one  such  calendar  month  after  the 
expiration  of  the  preceding  writ,  and  shall  contain  a  memorandum  en- 
dorsed thereon,  or  subscribed  thereto,  specifying  the  day  of  the  date  of 
the  first  writ."  The  question  here  is,  whether,  the  action  having  been 
commenced  by  a  writ  truly  stated  in  the  issue,  the  issue  is  irregular  for 
not  stating  the  distringas.  It  is  true  that  the  action  was  commenced  as 
is  alleged,  and  that  the  defendant  was  summoned.  The  writ  of  summons 
is  to  be  served  within  four  calendar  months.  If  the  plaintiff  is  unable 
to  serve  it  within  that  period,  he  may,  upon  satisfying  the  court,  or  (in 
vacation)  a  judge,  that  due  attempts  have  been  made  to  effect  the  ser- 
vice, obtain  a  distringas,  and  may  "^afterwards,  upon  taking  the 


proper  steps,  enter  an  appearance  for  the  defendant  as  upon  a 
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personal  service.  The  appearance,  when  entered,  supposes  the  action 
to  have  been  commenced  by  the  writ  of  summons,  which  is  the  founda- 
tion of  the  distringas.  It  is  perfectly  competent  to  a  defendant  to 
appear  to  a  writ  which  has  not  been  personally  served,  but  merely  left 
at  his  dwelling-house.  He  may  treat  that  as  a  served  writ:  or  the 
plaintiff  may,  by  adopting  the  course  above  adverted  to,  make  a  writ 
that  has  not  been  personally  served  equivalent  to  one  which  has.  I 
therefore  think  this  is  a  perfectly  clear  case.  It  would  be  a  most  strange 
and  anomalous  thing,  if  it  were  otherwise.  The  plaintiff  having  done 
all  that  is  provided  by  the  act  as  having  the  effect  of  service  of  the  writ 
of  summons,  it  would  be  singular  if  he  were  to  be  barred  earlier  than 
he  would  have  been  if  the  defendant  had  not  kept  out  of  the  way.  The 
10th  section  is  wholly  inapplicable  to  a  proceeding  by  distringas.  If  it 
were,  then  the  distringas  must  issue  within  a  month  after  the  expiration 
of  the  former  process ;  which  would  be  quite  a  new  practice.  I  think 
there  is  no  ground  for  the  motion. 

The  rest  of  the  court  concurring,  Rule  refused. 
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A.J  tenant  to  B.,  received  notice  from  C,  a  mortgagee  of  B.'s  term,  that  the  interest  was  in  arrear, 
and  requiring  payment  to  her,  B.,  of  the  rent  then  due.  A.,  notwithstanding  this  notice,  paid 
the  rent  to  B.  (under  an  indemnity  which  turned  out  to  be  unauthorized),  and  was  afterwards 
compelled,  by  distress,  to  pay  the  amount  over  again  to  C. : — Held,  that  the  payment  to  B.  waa 
a  voluntary  payment,  with  full  knowledge  of  the  circumstances,  and  therefore  not  recoverable 
back  in  an  action  for  money  had  and  received. 

At  the  trial,  in  support  of  a  special  count  founded  upon  the  indemnity,  the  plaintiff  proved  that 
one  H.  was  B.'s  general  attorney  j  and  he  then  proposed  to  prove  that  H.,  as  such  attorney, 
had  given  the  indemnity : — Held,  that  this  evidence  was  not  admissible,  in  the  absence  of 
proof  of  H.'s  authority  to  make  such  a  contract  for  his  client 

The  plaintiff  held  premises  as  tenant  from  year  to  year  to  the  defend- 
ant. After  the  commencement  of  the  tenancy,  the  defendant  mort- 
gaged her  term  in  the  premises  to  a  Mrs.  Hardy.  The  interest  being  in 
arrear,  the  mortgagee,  in  the  beginning  of  the  year  1848,  gave  the  plain- 
tiff notice  not  to  pay  his  rent  to  the  defendant.  Upon  receipt  of  this 
notice,  the  plaintiff  went  with  one  Hawkins,  who  collected  the  defend- 
ant's rents,  to  one  Ilodgkinson,  whom  Hawkins  represented  to  be  the 
defendant's  attorney,  and  gave  him  notice  of  Mrs.  Hardy's  claim.  In 
consequence  of  what  passed  upon  that  occasion,  the  plaintiff,  on  the  18th 
of  February,  1848,  paid  Hawkins  the  amount  of  two  quarters'  rent,  less 
the  property-tax.  After  this,  a  distress  was  put  in  upon  the  plaintiff's 
premises,  under  which  the  plaintiff  was  compelled  to  pay  the  two  quar- 
ters* rent  over  again  to  Mrs.  Hardy,  the  mortgagee.  The  present  action 
was  brought  to  recover  back  the  money  so  paid — the  first  count  being 
founded  upon  an  indemnity  given  by  Hodgkinson  in  the  defendant's 
name,  the  second  for  money  had  and  received. 
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In  support  of  his  case  under  the  first  count,  the  plaintiff  called  Hodg- 
bnson ;  but  the  lord  chief  justice,  before  whom  the  cause  was  tried,  said 
he  would  allow  the  plaintiff  to  prove  notice  given  of  Mrs.  Hardy's  claim 
to  *Hodgkin8on,  but  not  that  he  had  given  the  indemnity.  The  ^^^ - 
plaintiff  then  relied  upon  the  facts  above  stated,  as  entitling  him  ^ 
to  recover  back  as  money  had  and  received,  the  two  quarters'  rent  he 
had  paid  to  the  defendant  after  the  date  of  the  notice. 

On  the  part  of  the  defendant,  it  was  objected, — ^first,  that  this  was, 
in  effect,  an  attempt  to  try  a  question  of  title  in  an  action  for  money 
had  and  received ; — secondly,  that  the  payment  having  been  voluntarily 
made,  with  full  knowledge  of  the  facts,  the  plaintiff  could  not  recover 
it  back. 

A  verdict  having .  been  found  for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  19?.  2«.  6d.,  if  the  court  should 
be  of  opinion  that  the  evidence  as  to  the  indemnity  was  improperly 
rejected,  or  that  the  plaintiff  was  entitled  to  recover  under  the  second 
coHnt, 

ByleSj  Serjt.,  now  moved  accordingly.  The  two  leading  cases  that 
show  title  not  to  be  triable  in  an  action  for  money  had  and  received, 
are,  Lindon  v.  Hooper,  Cowp.  414,  and  Cunningham  v.  Lawrents.(a) 
Both,  however,  were  cases  where  the  question  of  title  arose  between  the 
litigant  parties.  The  case  which  comes  the  nearest  to  the  present,  is 
Newsome  v.  Graham,  10  B.  &  C.  234,  5  M.  &  R.  64,  where  a  tenant, 
having  paid  rent  to  A.,  was  ejected  at  the  suit  of  a  third  person,  who 
afterwards  recovered  from  him  mesne  profits  for  the  period  in  respect 
of  which  he  had  paid  rent  to  A. :  and  it  was  held  that  the  tenant  might 
recover  back  that  rent  from  A.,  in  an  action  for  money  had  and  received, 
he  not  having  set  up  any  title  to  the  premises  at  the  trial.     Lord  Ten- 


TERDEN,  delivering  the  ^opinion  of  the  court,  there  says :  "  We 
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are  all  clearly  of  opinion  that  the  action  for  money  had  and  re- 
ceived is  maintainable.  It  appears  that  the  plaintiff  had,  from  time  ta 
time,  paid  rent  to  the  defendants  for  certain  premises  which  he  held  of 
them ;  that  it  afterwards  turned  out  that  the  defendants  had  no  title : 
the  plaintiff  was  ejected,  and  compelled  to  pay  the  mesne  profits  for  the 
time  daring  which  he  had  held  of  the  defendants ;  and  this  action  was 
brought  to  recover  back  the  rent  which  he  had  paid  to  them.  The  ob- 
jection was,  that  title  to  land  could  not  be  tried  in  an  action  for  money 
had  and  received.(5)  That  is  true ;  but  here,  there  was  no  trial  of  title. 
It  had  been  previously  ascertained  that  the  defendants  had  no  title  what- 
ever to  this  land,  in  respect  of  which  the  plaintiff  had  paid  rent  to  them  ; 
and  the  defendants  did  not,  at  the  trial  of  this  cause,  claim  to  have  any 
title.     From  the  short  note  of  the  nisi  prius  case  of  Cunningham  v. 

(a)  Cor.  WtJ^cs,  J.,  Worcester  Spring  Amises,  1788,  Bao.  Abr.  title  AMtumpaii  (A),  5th  and  6fek 
editions,  voL  1,  p.  260,  7th  edit  p.  344. 
(6)  Vide  Toaog  v.  QroTe,  4  Man.  Gr.  A  S.  668,  9. 

VOL.  vn. 7  E 
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Lawrents,  in  Bacon's  Abridgment,  it  may  be  inferred  that  the  defendant 
claimed  title  to  the  land  at  the  very  time  when  the  action  of  assumpsit 
for  the  rents  received  was  brought.  In  Lindon  v.  Hooper,  the  right  of 
common  was  in  dispute  at  the  time  when  the  action  for  money  had  and 
received  was  brought  to  recover  back  the  money  paid  for  the  release  of 
the  cattle;  the  defendant,  who  had  distrained  the  plaintiff's  cattle, 
agreed  to  return  the  money  if  the  plaintiff  should  make  out  his  right, 
and  the  action  was  brought  to  try  the  right.  In  this  case,  it  did  not 
appear  that  the  defendants,  either  at  the  time  when  this  action  was 
brought,  or  at  the  trial,  claimed  to  have  any  title  to  the  land.  That 
being  so,  we  are  of  opinion  that  there  should  be  no  rule."  Here,  no 
title  was  set  up  by  the  defendant  at  the  trial.  [Wilde,  C.  J.  The 
defendant  was  content  to  rely  on  the  weakness  of  the  plaintiff's 
♦fifil  *^^^^']     ^^®  record  in  this  case  would  not  be  evidence  either  for 

-'  or  against  Mrs.  Hardy  on  any  future  occasion.  No  case  is  to  be 
found  where  the  circumstance  of  a  third  person's  title  incidentally  aris- 
ing, has  been  held  to  oust  a  party  from  this  form  of  action.  [Maule,  J. 
In  Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84,  it  was  held,  that,  where  a  party 
threatened  with  a  distress  for  rent,  pays  money  when  he  might  legally 
have  defended  himself,  it  is  not  a  payment  by  compulsion,  and  can 
neither  be  recovered  back  nor  set  off  against  another  demand.  The 
ground  upon  which  the  plaintiff  was  held  entitled  to  maintain  money 
had  and  received,  in  Parker  v.  The  Great  Western  Railway  Company, 
7  M.  &  G.  253,  7  Scott,  N.  R.  835,  was,  that,  as  the  party  could  not 
do  without  his  goods,  the  payment  was  made  through  necessity  and  the 
urgency  of  the  case.]  In  Brisbane  v.  Dacres,  5  Taunt.  143,  the  money 
was  paid,  with  knowledge  of  the  facts,  but,  under  a  mistake  as  to  the 
law,  to  one  claiming  it  as  a  right ;  and  it  was  held  not  to  be  recoverable 
back ;  but,  there  it  is  put  upon  the  ground  of  there  being  nothing  against 
conscience  in  the  defendant's  retaining  it.  Here,  the  retention  of  the 
money  by  this  defendant,  is  clearly  against  conscience.  In  Kelly  v. 
Solari,  9  M.  &  W.  54,  Parke,  B.,  says :  "  I  think  that  where  money 
is  paid  to  another  under  the  influence  of  a  mistake,  that  is,  upon  the 
supposition  that  a  specific  fact  is  true,  which  would  entitle  the  other  to 
the  money,  but  which  fact  is  untrue,  and  the  money  would  not  have 
been  paid,  if  it  had  been  known  to  the  payer  that  the  fact  was  untrue, 
an  action  will  lie  to  recover  it  back ;  and  it  is  against  conscience  to  re- 
tain it ;  though  a  demand  may  be  necessary  in  those  cases  in  which  the 
party  receiving  may  have  been  ignorant  of  the  mistake.  The  position, 
—that  a  person  so  paying  is  precluded  from  recovering,  by  laches  in 
not  availing  himself  of  the  means  of  knowledge  in  his  power ^ — seems, 
^^,-,  from  the  cases  cited,  to  have  *been  founded  on  the  dictum  of  Mr. 

-*  Justice  Bayley,  in  the  case  of  Milnes  v.  Duncan,  6  B.  &  C.  671, 
9  D.  &  R.  731 ;  and,  with  all  respect  to  that  authority,  I  do  not  think 
it  can  be  sustained  in  point  of  law.     If,  indeed,  the  money  is  intention 
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ally  paid,  without  reference  to  the  truth  or  falsehood  of  the  fact,  the 
plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  the  person  re- 
ceiving shall  have  the  money  at  all  events,  whether  the  fact  be  true  or 
false,  the  latter  is  certainly  entitled  to  retain  it :  but,  if  it  is  paid  under 
the  impression  of  the  truth  of  a  fact  which  is  untrue,  it,  may,  generally 
speaking,  be  recovered  back,  however  careless  the  party  paying  may 
have  been,  in  omitting  to  use  due  diligence  to  inquire  into  the  fact.  In 
such  a  case,  the  receiver  was  not  entittled  to  it,  nor  intended  to  have  it." 
That  case  is  recognised,  and  the  principle  of  it  somewhat  extended  by 
this  court,  in  Bell  v.  Gardiner,  4  M.  &  G.  11,  4  Scott,  ^N.  R.  621,  1 
Dowl.  N.  S.  683.  It  was  there  held,  that  a  negotiable  security  given 
by  a  party  in  satisfaction  of  a  liability  from  which  he  was  discharged  in 
law, — in  ignorance  of  the  facts  which  constituted  such  discharge, — can- 
not be  enforced  against  him,  though  he  may  have  had  the  means  of 
knowing  those  facts.  [Maulb,  J.  Where  the  party  paying  the  money 
has  been  guilty  of  laches,  he  cannot  recover  it  back  :  Skyring  v.  Green- 
wood^ 4  B.  &  C.  281,  6  D.  &  R.  401,  1  C.  &  P.  617.  There,  the  pay- 
master  of  a  military  corps  had  given  credit  in^  account  to  an  officer  in 
that  corps,  from  the  1st  of  January,  1817,  to  the  5th  of  November,  1820, 
for  certain  increased  pay  erroneously  supposed  to  be  granted  by  a  gene- 
ral order  of  the  27th  of  August,  1806,  to  an  officer  of  his  situation,  and 
a  statement  of  that  account  was  delivered  to  the  officer  in  1821.  In 
December,  1816,  the  paymasters  were  informed  by  the  *board  of  r.^r*n 
ordnance  that  the  increased  pay  granted  by  the  order  of  1806,  *■ 
would  not  be  allowed  to  persons  in  the  situation  of  the  officer  in  question. 
The  paymasters  did  not  communicate  this  information  to  the  officer  till 
1821,  and  subsequently  to  that  time  they  continued  to  receive  his  pay. 
It  was  held,  in  an  action  brought  by  his  personal  representative  to  reco- 
ver such  pay,  that  it  was  not  competent  to  the  paymaster  to  retain  any 
of  such  sums  of  money  on  account  of  the  sums  which  they  had  credited 
him  for  by  way  of  increased  pay,  and  which  they  had  allowed  him  to 
consider  his  own  for  so  long  a  period  of  time.  [Wilde,  C.  J.  Several 
cases  of  that  sort  arose  under  Howard  &  Gibbs's  bankruptcy.]  It  is 
clear,  that,  the  plaintiif  paid  the  money  upon  the  faith  of  the  defendant's 
representation  that  she  was  entitled  to  receive  it.  He  did  not  intend 
that  the  defendant  should  have  it  whether  she  was  entitled  or  not.  It 
ifi  true  the  plaintiff  had  the  means  of  knowledge :  but  there  were  counter- 
representations.  [WiLDB,  C.  J.  Of  fact,  or  of  law  ?]  Of  fact.  [Crbss- 
WSL.L,  J.  Is  that  so  ?]  It  is  submitted  that  it  is.  The  case  of  laches, 
that  has  been  suggested,  does  not  apply.  The  plaintiff  paid  the  money 
upon  the  representations  of  Hodgkinson,  who  represented  himself  as, 
and  who  was  in  fact,  the  attorney  of  the  defendant.  In  that  view, 
Hodgkinson's  acts  and  representations  were  evidence  against  the  defend- 
ant. [WiLDB,  C.  J.  The  difficulty  I  feel,  is,  whether  the  objection  is 
not  removed  by  Hodgkinson's  affirmatively  stating  that  he  had  no  an- 
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thority  from  the  defendant  to  give  the  indemnity.]  Suppose  he  had  no 
instructions,  still  he  was  her  attorney.  [Maulb,  J.  Prima  faciei  the 
evidence  was  inadmissible ;  and  no  ground  was  laid  for  admitting  it. 
Wilde,  C.  J.  The  payment  was  not  made  under  any  mistake  either  of 
fact  or  of  law.  The  plaintiff  paid  the  money  after  notice ;  and  the  facts 
^^q-i  turned  out  to  he  as  *the  notice  stated.]     The  payment  was  in- 

•^  duced  by  a  misrepresentation.  [Wilde,  C.  J.  There  was  no 
evidence  that  the  defendant  made  any  representation  at  all.  She  de- 
manded the  rent  as  of  right,  knowing  that  the  mortgagee  had  given  the 
plaintiff  notice  of  her  claim.]  The  plaintiff  never  intended  to  make  a 
gift  of  this  money  to  the  defendant.  [Maule,  J.  He  meant  to  pay  it 
under  an  indemnity :  he  should  have  taken  care  to  get  one  that  he  could 
wiforce.] 

Cresswell,  J.  I  am  of  opinion  that  there  is  no  ground  for  impeach- 
ing the  decision  of  the  lord  chief  justice  as  to  the  rejection  of  Hodg- 
kinson's  evidence.  Seeing  the  purpose  for  which  it  was  tendered,  viz. 
to  prove  a  contract,  to  make  which  there  was  no  evidence  of  Hodgkin- 
8on*s  authority,  it  was  properly  rejected. 

Then,  as  to  the  other  point, — the  plaintiff,  when  he  paid  the  money, 
knew  all  the  facts.  He  was  informed  of  them ;  and  there  was  nothing 
to  show  he  had  not  received  correct  information.  When  a  party  is  told 
that  certain  deeds  have  been  executed,  he  knows  the  fact,  although  he 
does  not  see  the  deeds.  The  whole  case  on  the  part  of  the  plaintiff,  was, 
that  he  knew  the  fact  of  the  mortgagee's  claim  ;  and  therefore  he  asked 
for  an  indemnity,  though  he  did  not,  unfortunately  for  him,  get  an  effec- 
tual one.  He  paid  the  rent  as  a  thing  he  was  bound  to  pay,  indicating 
no  intention  to  reclaim  it.  There  was  no  misrepresentation  of  the  facts, 
no  fraud  on  the  part  of  the  defendant  in  receiving  the  money,  and  con- 
sequently no  ground  upon  which  the  plaintiff  can  be  entitled  to  recover 
it  back. 

y.  Williams,  J.  I  am  of  the  same  opinion.  I  am  not  disposed  to 
throw  any  doubt  upon  the  case  of  Kelly  v.  Solari,  confirmed,  as  it  is, 
by  Bell  v.  Gkrdiner.  But  I  think  the  present  case  falls  within  the  ordi- 
^„^^  nary  rule,  *that  money  paid  with  full  knowledge  of  all  the  cir- 
-*  cumstances,  cannot  be  recovered  back  in  an  action  for  money  had 
and  received. 

Maule,  J.  I  am  of  the  same  opinion.  That  the  payment  was  made 
with  full  knowledge  of  all  the  facts  on  both  sides,  was,  I  think,  strongly 
evidenced  by  the  receipt  that  was  given. 

Wilde,  C.  J.  The  general  result  of  the  evidence  in  this  case,  is, 
that  the  defendant  has  received  from  the  plaintiff  a  sum  of  money  which 
she  was  not  entitled  to  receive  :  and,  in  such  a  case,  one  would  look  very 
anxiously  to  see  if  the  law  would  not  warrant  his  recovering  it  back. 
But  it  is  of  infinitely  more  importance  that  general  principles  should  be 
adhered  to.     I  must  confess  I  can  see  no  foundation  for  the  plaintiff's 
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elaim.    The  recovery  back  of  mtney  once  parted  with,  is  always  attended 
with  difficulty. 

With  respect  to  the  evidence, — ^what  passed  with  Hodgkinson,  was 
admitted  down  to  the  point  at  which  it  tended  to  prove  a  contract.  It 
was  then  objected  that  Hodgkinson  had  no  authority  from  his  client  to 
enter  into  a  contract  of  indemnity  for  her.  Upon  that,  the  question  for 
my  decision  was,  whether  or  not  there  was  evidence  of  any  authority  in 
him  to  contract  for  the  defendant.     I  think  there  was  not. 

As  to  the  other  part  of  the  case,  it  was  an  extremely  simple  one. 
The  plaintiff  is  tenant  to  the  defendant.  A  third  person  gives  notice 
of  a  claim  adverse  to  the  defendant,  stating  the  grounds  of  her  claim 
minutely  and  correctly,  viz.  that  the  premises  have  been  assigned  to  her 
by  way  of  mortgage,  and  that  the  interest  is  in  arrear.  The  landlady 
insists  that  she  is  entitled  to  the  rent.  Of  what  is  the  plaintiff  ignorant  ? 
It  does  not  ^appear  that  any  misrepresentation  of  fa<H;  was  made  ^^„^ 
by  the  defendant.  The  plaintiff  yields  to  the  defendant's  claim  ^ 
of  right,  and  pays  her  the  money.  It  is,  therefore,  the  simple  case  of 
a  notice  of  adverse  claims,  to  one  of  which  the  plaintiff  elects  to  give 
the  preference.  The  case,  therefore,  clearly  falls  within  the  general 
principle, — that  money  paid  with  full  knowledge  of  all  the  facts,  cannot 
be  recovered  back.  Rule  refused. 


DEARIE  and  Others,  Assignees  of  J.  HUGHESDON,  and  A.  MAC- 
KAY,  Bankrupts,  v.  R.  and  J.  HENDERSON.    Jan.  20. 

The  plaintiffs,  as  assignees  of  H.  A  M.,  delivered  a  deelaratioD,  the  first  two  ooiints  heing  in 
troTer  for  a  ship  and  cargo,  alleged  in  the  first  connt  to  haye  been  in  the  possession  of  H.,  and, 
in  the  seeond,  as  having  been  in  the  possession  of  the  assignees. 

The  third  connt  stated  that  H.,  before  his  bankruptcy,  being  sole  owner  of  a  ship,  executed  a 
deed-poU  under  seal,  empowering  the  defendants  to  sell  the  ship,  and  that  H.  A  M.  sent  the 
deed-poU  to  the  defendants  for  the  purpose  of  securing  them  in  respect  of  the  acceptance  by 
them  of  certain  bill«  of  exchange  drawn  upon  them  by  H.  Jb  M. ;  that  the  defendants  receiTed 
Uie  deed-poll  with  full  notice  and  for  the  purpose  aforesaid;  but  that  they  refused  to  accept  or 
to  pay  the  bills ;  and  afterwards  sold  the  ship,  under  colour  of  the  deed-poll,  before  the  bank- 
ruptcy of  H.  and  M. 

The  foorth  count  stated  that  H.,  before  his  bankruptcy,  being  sole  owner  of  a  ship,  executed  a 
deed-poU  under  seal,  of  the  like  tenor  and  effect  as  the  deed-poU  mentioned  in  the  last  preced- 
ing count;  that  H.  A  BL,  before  either  of  them  became  bankrupt,  wrote  a  letter  to  the  de- 
fendants, instructing  them  not  to  seU  the  ship ;  that  the  last-mentioned  deed-poll  and  letter 
were  deliTered  to  the  defendants,  who  held  the  deed-poU  subject  to  the  instructions  contained 
in  the  letter;  yet  that  the  defendants,  before  the  bankruptcy  of  H.  and  M.,  and  contrary  to  the 
terms  of  the  letter,  sold  the  last-mentioned  ship  by  a  bill  of  sale  executed  by  the  yendors 
before,  but  completed  by  the  purchasers  after,  the  bankruptcy  of  H.  and  M. : — 

A  judge  at  chambers  haying  made  an  order  **  that  the  plaintiffs  elect  between  the  first  and  third, 
and  the  seoond  and  fourth  counts,  or  be  at  liberty  to  amend  the  first  and  second  counts,  by 
confining  ^e  same  to  the  cargo,"— on  the  ground  that  the  counts  were  apparently  founded 
upon  the  same  principal  subject-matter  of  complaint,  within  the  rule  of  Hilary  term,  4  W.  4, 
r.  5, — ^the  court  declined  to  rescind  or  yary  hie  order. 

The  first  count  of  the  declaration  in  this  case  was  in  trover,  for  a 

•  ship  and  cargo  in  the  possession  of  Joseph  Hughesdon  the  younger,  and 

alleged  a  conversion  bj  the  defendants  before  Hughesdon's  bankruptoj. 

e2 
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^-^,       *The  second  count  was  also  in  trover,  for  a  ship  and  cargo  in 
-'  the  possession  of  the  plaintiflFs  as  assignees  of  Joseph  Hughesdon, 
and  alleged  a  conversion  by  the  defendants  after  the  bankruptcy  of 
Hughesdon. 

The  third  count  stated,  that  before  the  said  Joseph  Hughesdon  became 
bankrupt,  to  wit,  on,  &c.,  he,  being  then  lawfully  possessed,  and  sole  regis- 
tered owner,  of  a  ship  called  the  Sir  Robert  Seppings,  executed  a  deed- 
poll  under  seal  [which  was  set  out],  empowering  the  defendants  to  sell 
the  ship  and  convey  her  to  the  purchaser  or  purchasers,  and  that  the 
said  Joseph  Hughesdon  and  A.  Mackay  sent  and  delivered  the  deed-poll 
to  the  defendants  for  the  purpose  of  securing  the  defendants  in  respect 
of  the  acceptance  by  them  of  eighteen  bills  of  exchange,  for  a  large 
amount,  to  wit,  14,955Z.  15«.  6{i.,  drawn  by  the  said  J.  Hughesdon  and 
A.  Mackay,  upon  the  defendants,  and  payable  to  their  order,  and  en- 
dorsed by  the  said  J.  Hughesdon  and  A.  Mackay,  and  the  defendants 
received  the  said  deed-poll  with  full  notice,  and  for  the  purpose  afore- 
said ;  that,  although  the  said  bills  were  all  presented  to  the  defendants, 
before  any  of  them  became  due,  by  the  respective  endorsers  and  holders 
thereof,  for  acceptance  by  the  defendants,  the  same  were  not,  nor  was 
either  of  them,  at  any  time,  accepted  or  paid  by  the  defendants,  but 
were  respectively  refused  acceptance,  and  dishonoured  by  the  defendants, 
and  the  said  bills  were  then  duly  protested  for  non-acceptance,  of  which 
^fjcyy  the  respective  ^holders  gave  notice  to  the  said  J.  Hughesdon 
-*  and  A.  Mackay,  and  required  them  to  pay  the  amounts  of  the  said 
bills  respectively ;  yet  that  the  defendants,  after  such  dishonour,  and 
contrary  to  the  purpose  for  which  they  held  the  said  deed-poll,  and 
before  the  bankruptcy  of  the  said  J.  Hughesdon  and  A.  Mackay  respec- 
tively, sold  the  said  ship,  under  colour  of  the  said  deed-poll,  by  a  bill  of 
sale  executed  in  the  name  of  the  said  J.  Hughesdon,  by  R.  Henderson 
(one  of  the  defendants),  before  the  bankruptcy,  and  completed  by  the 
purchasers  after  the  bankruptcy,  of  the  said  J.  Hughesdon  and  A.  Mac* 
kay  respectively,  whereby  the  plaintiffs,  as  assignees  of  the  said  J. 
Hughesdon  and  A.  Mackay  respectively,  had  been  deprived  of  the  pos- 
session of  the  said  ship,  and  had  lost  the  freight  of  her  cargo,  to  wit, 
10,000/.,  which,  but  for  such  loss  of  possession,  would  have  been  payable 
to  them  as  assignees  of  the  said  J.  Hughesdon  and  A.  Mackay. 

The  fourth  count  stated,  that  the  said  J.  Hughesdon,  before  his  bank-  ^ 
ruptcy,  being  the  sole  registered  owner  of  a  ship,  executed  a  deed-poll 
under  seal,  of  the  like  tenor  and  effect  as  the  deed-poll  mentioned  in  the 
last  preceding  count ;  and  that  the  said  J.  Hughesdon  and  A.  Mackay, 
before  either  of  them  became  a  bankrupt,  wrote  a  letter  to  the  defend- 
ants, instructing  them  that  they  did  not  wish  the  said  last-mentioned 
ship  to  be  sold ;  that  the  last-mentioned  deed-poll  and  letter  were  deli- 
vered to  the  defendants,  who  held  the  said  deed-poll  subject  to  the  instruc- 
tions contained  in  the  said  letter ;  yet  that  the  defendants,  before  the 
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bankruptcy  of  either  the  said  J.  Hughesdon  or  A.  Macka} .  and  contrary 
to  the  terms  of  the  said  letter,  sold  the  last-mentioned  ship,  by  a  bill  of 
sale,  executed  by  the  vendor  before,  but  completed  by  the  purchasers 
after,  the  bankruptcy  of  the  said  J.  Hughesdon  and  A.  Mackay, — aver- 
ring damage  as  in  the  third  count. 

*0n  the  16th  instant,  Coltman,  J.,  under  the  rule  of  Hilary  p^- . 
term,  4  W.  4,  r.  5,  6,  made  an  order  "  that  the  plaintiffs  elect  be-  *- 
tween  the  first  and  third,  and  second  and  fourth  counts  of  their  declara- 
tion, or  be  at  liberty  to  amend  the  first  and  second  counts,  by  confining 
the  same  to  the  cargo,  and  that,  in  the  mean  time,  all  further  proceedings 
be  stayed." 

Peacock  now  moved  to  set  aside  or  to  vary  that  order.  The  question 
is,  whether  the  first  and  third,  and  second  and  fourth  counts,  respectively, 
are  in  "apparent  violation"  of  the  5th  rule  of  Hilary  term,  4  W.  4, 
which  provides  that  "several  counts  shall  not  be  allowed,  unless  a  dis- 
tinct subject-matter  of  complaint  is  intended  to  be  established  in  respect 
of  each."  The  first  count  is,  trover  for  a  ship  and  cargo  in  the  posses- 
sion of  the  bankrupts,  alleging  a  conversion  before  the  bankruptcy ;  and 
the  third  is  a  special  count  in  case  against  the  defendants  for  improperly 
selling  a  ship  under  circumstances  to  which  their  authority  to  sell  did 
not  extend.  The  question  is,  whether,  upon  such  a  state  of  facts,  trover 
would  be  the  proper  remedy,  or  whether  the  plaintiffs  would  not  be  enti- 
tled to  recover  a  greater  amount  under  the  special  count,  than  under  a 
count  in  trover.  In  Williams  v.  Archer,  5  Man.,  Gr.  &  S.  318,  it  was 
held,  that,  in  detinue  for  scrip  certificates,  which  had  been  re-delivered 
after  action  brought,  the  jury  might  take  as  the  measure  of  damages, 
the  difference  between  the  value  of  the  scrip  at  the  time  of  the  demand 
and  refusal,  and  the  value  at  the  time  of  the  re-delivery.  [Maule,  J. 
To  sustain  the  third  count,  the  plaintiffs  must  show  a  conversion.]  It 
may  be  that  the  same  evidence  that  will  prove  the  third  count,  will  also 
prove  the  first :  but  do  they  so  clearly  appear  to  be  founded  on  the  same 
subject-matter  of  complaint  as  to  *fall  within  the  rule  ?  In  Gil-  p^-- 
bert  V.  Hales,(a)  the  declaration  contained  twenty-five  counts :  the  *- 
first  fifteen  were  on  bills  of  exchange  drawn  at  Paris :  the  next  five, 
which  related  to  the  same  bills,  were  special  counts  founded  on  the  law 
of  France :  and  the  last  five  were  on  a  special  agreement  to  pay  the 
bills,  in  consideration  of  the  plaintiff  procuring  their  discount.  Appli- 
cation having  been  made  to  strike  out  the  last  set  of  counts, — it  was  held 
that  they  were  not  in  apparent  violation  of  the  rule.  And  Aldkrson,  B., 
said :  "  The  question  is,  are  the  three  sets  of  counts  in  apparent  viola- 
tion of  the  rule,  as  being  substantially  for  the  same  cause  of  action.  In 
this  case,  the  first  set  of  counts  is  founded  on  the  law-merchant,  the 
second  on  the  law  of  France,  and  the  third  on  a  contract  altogether 
independent  of  and  collateral' to  the  two  former  sets  of  counts.     These 

(a)  2  D.  A  L.  227.    And  see  Fagui  v.  Harruon,  4  Man.,  Gr.  k  S.  010. 
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counts  do  not,  therefore,  appear  to  be  in  violation  of  the  rule,  though 
the  faot  may  he^  and  probably  m,  that  there  was  but  one  contract.'*  In 
the  present  case,  it  is  impossible  to  say  that  the  plaintiffs  mean  to  rely 
on  the  same  act  of  conversion  in  support  of  the  first  and  the  third  counts. 
[Crbsswbll,  J.  The  first  and  third  counts  here  are  evidently  founded 
on  the  same  subject-matter  of  complaint.]  To  constitute  a  violation  of 
the  rule,  that  similarity,  or,  rather,  that  identity,  must  be  apparent  on 
the  face  of  the  record.  [Crbsswbll,  J.  That  cannot  be  the  true  cri- 
terion. You  cannot,  in  many  cases,  see  from  the  record  whether  the 
two  counts  are  the  same  or  different :  for  instance,  in  the  case  of  a  con- 
tract alleged  in  one  count  with,  and  in  another  without,  a  condition.] 
One  test  is,  the  power  of  amendment  under  the  3  &  4  W.  4,  c.  42,  s.  23 : 
*761  ^^^^  *^^*  *^PPly  here?  The  first  and  fourth  counts  *respectively 
-*  allege  the  conversion  and  sale  to  have  taken  place  before^  the 
second  and  third  counts  after^  the  bankruptcy.  Upon  the  fourth  count, 
a  question  will  arise  as  to  what  was  the  efiect  of  the  letter  of  instruc- 
tions with  reference  to  the  deed-poll.  The  evidence  that  would  be 
required  to  support  that  count,  clearly  would  not  sustain  a  count  in 
trover. 

Wilde,  C.  J.  By  the  5th  rule  of  Hilary  term,  4  W.  4,  several  counts 
are  not  to  be  allowed,  «  unless  a  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each."  Therefore,  "  counts 
founded  on  one  and  the  same  principal  matter  of  complaint,  but  varied 
in  statement,  description,  or  circumstance  only,  are  not  to  be  allowed.** 
The  substantial  complaint  here  is,  that  the  defendants  sold  the  ship  in 
question,  having  an  apparent,  but  not  a  real,  authority  so  to  do.  What 
is  that  but  a  conversion  ?  The  subject-matter  of  complaint  is  clearly 
the  same  in  all  the  counts,  viz.  a  wrongful  sale  of  the  ship.  The  sale 
was  complete  before  the  bankruptcy:  the  execution  by  the  vendees 
amounts  to  nothing.  I  think  the  order  of  my  brother  Coltman  was 
quite  right. 

Maulb,  J.  I  also  think  the  order  in  question  was  properly  made. 
Looking  at  the  declaration  with  the  eye  of  a  pleader,  I  have  no  hesita- 
tion in  saying,  that  the  first  and  third,  and  second  and  fourth  counts, 
respectively,  appear  to  be  founded  on  one  and  the  same  principal  matter 
of  complaint;  and  that  therefore  the  defendants  are  entitled  to  the 
undertaking  provided  for  by  the  6th  rule,  which  declares,  that,  "where 
more  than  one  count,  plea,  avowry,  or  cognisance  shall  have  been  used 
in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shall  be 
at  liberty  to  apply  to  a  judge,  suggesting  that  two  or  more  of  the  counts, 
^--,  pleas,  *avowries,  or  cognisances  are  founded  on  the  same  subject- 
^  matter  of  complaint,  or  ground  of  answer  or  defence,  for  an  or^er 
that  all  the  counts,  pleas,  avowries,  or  cognisances  introduced  in  viola- 
tion of  the  rule,  be  struck  out  at  the  cost  of  the  party  pleading ;  where- 
upon the  judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  upon 
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cause  shown,  that  same  distinct  subject-matter  of  complaint  is  bond  fide 
intended  to  be  established  in  respect  of  each  of  such  counts,,  or  some 
distinct  ground  of  answer  or  defence  in  respect  of  each  of  such  pleas, 
avowries,  or  cognisances ;  in  which  case,  he  shall  endorse  upon  the  sum- 
mons, or  state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied ; 
and  shall  also  specify  the  counts,  pleas,  avowries,  or  cognisances  men- 
tioned in  such  application,  which  shall  be  allowed." 

Cresswell,  J.,  and  V.  Williams,  J.,  concurred.       Rule  refused. 


SMALLCOMBE,  the  Younger,  v.  WILLIAMS.     Jan.  26. 

The  yenue  having  heen  changed,  at  the  instance  of  the  defendant,  npon  the  common  affidayit, 
from  Gloncestershire  to  Bristol,  and  restored  to  Gloacesterabire  without  an  undertaking  to  give 
material  evidence  there, — ^the  court  refused  to  restore  it  to  Bristol,  upon  an  affidavit  that  the 
cause  of  action  arose  wholly  in  the  latter  place,  that  the  witnesses  the  defendant  would  pro- 
dace  at  the  trial  were  rery  numerout,  and  all  resident  in  Bristol,  and  that  the  plaintiff  was  a 
person  in  indigent  circumstances,  and  unable  to  pay  costs  if  she  faUed  to  obtain  a  verdict. 

Assumpsit  for  breach  of  promise  of  marriage.  Flea,  non  assumpsit. 
The  promise  was  alleged  to  have  been  made  on  the  Ist  of  January,  1847 ; 
the  declaration  was  delivered  on  the  5th  of  December,  1848 ;  and  the 
plea,  on  the  16th« 

The  venue,  which  was  originally  laid  in  Gloucestershire,  was  changed 
by  the  defendant  to  Bristol,  upon  the  usual  affidavit,  that  the  cause  of 
action  (if  any)  *arose  in  that  city,  and  not  elsewhere.  On  the  p^-j> 
22d  of  December,  V.  Williams,  J., — without  any  affidavit  by  the  *■ 
plaintiff  to  support  the  application,  and  without  requiring  her  to  enter 
into  the  ordinary  undertaking  to  give  material  evidence  there, — ^mada 
an  order  restoring  the  venue  to  the  county  of  Gloucester. 

Cole, — ^upon  affidavits  stating,  that  the  plaintiff's  cause  of  action  (if 
any)  arose  in  the  city  and  county  of  Bristol,  and  not  in  the  county  of 
Gloucester,  or  elsewhere  out  of  the  city  and  county  of  Bristol ;  that  the 
defendant  was  married,  aged  fifty-eight  years,  and  had  six  children ; 
that  the  witnesses  he  would  produce  at  the  trial  were  very  numerous, 
and  all  except  two  lived  in  the  city  and  county  of  Bristol ;  that  such 
two  excepted  persons  did  not  live  in  or  near  the  county  of  Gloucester ; 
that  the  city  of  Gloucester  is  distant  thirty-four  miles  and  upwards  from 
Bristol ;  that  the  plaintiff  was  a  person  in  indigent  circumstances,  and 
wholly  unable  to  pay  the  costs  if  the  verdict  went  against  her  ;  that  an 
action  was  brought  in  the  Tolzey  (vide  1  M.  &  G.  3)  court  of  the  city  and 
county  of  Bristol,  and  tried  in  the  month  of  July,  1847,  the  circumstances 
of  which  were  closely  connected  with  this  cause  ;(a)  that  the  present 
plaintiff 's  attorney  was  the  attorney  of  the  plaintiff  in  such  former  action ; 
that,  at  such  trial,  the  present  plaintiff  and  her  brother  were  examined," 
and  were  the  principal  witnesses  :  that  they  both  resided,  and  still  con* 

(a)  An  action  against  the  defendant  for  the  seduction  of  the  now  plaintiflEL 
VOL.  VII. — 8 
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tinued  to  reside,  in  Bristol ;  that  the  plaintiff  might  have  brought  her 
action  in  the  said  Tolzey  court,  which  is  a  court  of  record,  in  which 
trials  are  held  fpur  times  a  year,  at  the  time  of  the  quarter  sessions, 
*7Q-|  before  the  Recorder  of  Bristol,  and  in  which  *court  damages  to 
-*  any  amount  might  be  recovered ;  and  that,  if  this  cause  were  tried 
at  Gloucester,  the  expenses  would  greatly  exceed  the  expenses  of  trying 
at  Bristol, — now  moved  to  set  aside  the  order  of  V.  Williams,  J.,  and 
to  restore  the  venue  from  Bristol. 

Wilde,  C.  J.  I  do  not  think  your  affidavit  sufficient.  You  are  bound 
to  show  some  manifest  inconvenience  that  would  result  from  trying  the 
cause  at  Gloucester.  Your  affidavits  do  not  State  the  number  of  your 
witnesses  ;  and,  non  assumpsit  being  the  only  plea,  there  cannot  possibly 
be  many  necessary.  Besides,  Gloucester  is  now  only  about  an  hour  or 
an  hour  and  a  half's  journey  from  Bristol, 

The  rest  of  the  court  concurring.  Rule  refused. 


TOLSON  V.  The  Bishop  of  CARLISLE,  M.  B.  DYKES,  Widow,  and 
J.  B.  DYKES,  Clerk.     Jan.  31. 

In  a  local  action,  a  saggcBtion  to  try  the  cause  in  an  adjoining  county  cannot  be  granted  befor« 

issue  joined. 

This  was  an  action  of  quare  impedit,  wherein  the  plaintiff  claimed  the 
advowson  and  the  immediate  right  of  presentation  to  the  vicarage  of 
Bridekirke,  in  the  county  of  Cumberland. 

Manning^  Serjt.,  moved  to  change  the  venue  from  the  county  of  Cum- 
berland to  the  county  of  Lancaster,  on  the  ground  of  the  existence  in 
the  former  county,  of  undue  influence  and  prejudice  against  the  plain- 
tiff's claim.  The  affidavits  upon  which  the  motion  was  founded,  stated, 
j^Q^,  amongst  other  things,  that  many  *persons  of  property  and  influence 
-*  in  the  county  (and  amongst  them  the  lord  lieutenant)  were  in  posses- 
sion of  burgages,  tithes,  and  tenements,  which  the  plaintiff  claimed  under 
the  same  title  which  was  in  issue  in  this  cause  ;  and  that,  upon  a  former 
occasion,  the  plaintiff  had,  under  the  advice  of  counsel,  withdrawn  the 
record  in  an  action  of  ejectment  brought  for  trial,  upon  the  same  title, 
at  the  assizes  at  Carlisle,  in  consequence  of  the  high  sheriff  having  at  a 
public  dinner  at  the  Bush  inn,  in  that  city,  proposed  the  health  of  the 
defendant  Dykes,  and  "success  to  his  cause."  [Cresswkll,  J.  When 
did  that  occur  ?]  In  the  year  1825.  [Maule,  J.  Does  it  appear  that 
any  of  the  gentlemen  who  were  present  at  that  convivial  meeting  are  now 
living  ?]  It  is  enough  for  the  present  purpose  that  the.  spirit  survives. 
The  affidavits  disclose  the  existence  of  a  very  general  feeling  amongst 
the  freeholders  of  the  county  adverse  to  the  plaintiff's  claim,  and  show 
strong  grounds  for  the  belief  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  of  Cumberland.     [Wilde,  C.  J.     Your  affidavits  d: 
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not  state  that  issue  is  joined ;  your  motion,  therefore,  is  premature.]  It 
is  not  absolutely  necessary  that  issue  should  be  joined.  In  Dowler  v. 
Collis,  4  M,  &  W.  531,(a)  it  was  held,  that,  although  the  general  rule  is, 
that  a  motion  to  change  the  venue  on  special  grounds  cannot  be  made 
until  after  issue  joined,  yet,  if  the  pleadings  and  facts  of  the  case  are  such 
that  the  court  cannot  fail  to  see  what  the  issues  joined  must  be,  the  appli- 
cation may  be  granted  before  issue  joined.  [Maule,  J.  This  being  a 
local  action,  a  suggestion  must  be  entered,  to  warrant  a  trial  in  another 
county ;  and  that  cannot  be  done  until  after  issue  joined.(5)]  *A  ^^^^ 
rule  may  be  granted  quia  timet, — to  enter  the  suggestion  when  •- 
issue  shall  have  been  joined. 

Wilde,  C.  J.    That  would  be  suggesting  something  contrary  to  the  fact. 
We  clearly  cannot  entertain  the  application  at  this  stage  of  the  cause. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  8.  C.  {per  nom.  Dowler  v.  Caller),  7  Dowl.  P.  C.  55. 

(6)  See  Archbold'B  Practice,  7th  edit.,  by  Chitty,  VoL  L  p.  282,  Vol.  IL  p.  1172. 


SANDERSON  v.  DOBSON. 

Testator,  by  his  will, — ^reciting  that  he  had  contracted  with  A.  for  the  sale  of  a  freehold  messuage 
at  M.,  bat  that  he  had  never  executed  any  conveyance  thereof  to  him,— devised  the  same  to  B. 
and  C,  their  heirs  and  assigns,  in  tnist,  on  receipt  of  the  purchase-money,  to  enable  them  to 
convey  to  A.  He  then  gave  a  leasehold  estate  to  his  two  sisters,  **  their  heirs,  executors,  admin- 
istrators, and  assigns,  for  and  during  the  term  of  their  natural  lives,  or  the  lives  of  the  several 
persons  for  whose  lives  the  same  was  held,  and  the  life  of  the  longest  liver  of  them,  without 
impeachment  of  waste."  And,  after  the  death  of  one  of  the  sisters,  he  gave  the  whole  of  his 
gaid  ''leasehold  ettate'*  to  the  survivor,  her  heirs,  Ac,  absolutely. 

The  will  then  proceeded  as  follows : — "  I  give  unto  my  said  sisters  my  silver-hafted  knives  and 
forks,  and  my  silver  table-spoons,  equally  to  be  divided  between  them ;  and  I  give  all  the  rest 
of  my  household  furniture,  books,  linen,  and  china  (except  as  hereinafter  mentioned),  goods, 
chattels,  e«ta(e,  and  effects,  of  what  nature  or  kind  soever,  and  wheresoever  the  same  shall  be 
at  the  Ume  of  my  decease,  unto  the  said  B.  A  C,  tdeir  executor»f  adminittratorgf  and  asti^nt, 
in  trust,  as  soon  as  conveniently  may  be,  to  sell  and  dispose  of  the  same,  and  to  apply  the 
money  by  such  sale  arising,  towards  payment  of  my  debts,  Ao. :  I  give  and  bequeath  all  my 
ready  money,  and  the  money  arising  by  sale  of  my  said  premises  at  M.,  to  be  received  by  my 
said  trustees,  securities  for  money,  and  all  other  sum  or  sums  of  money  that  may  be  due  and 
owing  to  me  at  the  time  of  my  decease,  unto  my  said  sisters,"  Ac.  And  B.  and  C.  were  ap- 
pointed executors : — 

field,  that  the  trustees,  B.  A  C,  took  the  reversion  in  fee  in  other  lands  of  which  the  testator, 
st  the  time  of  making  his  will  (made  before  1838),  was  seised  for  life,  with  contingent  remain- 
ders which  failed,  with  the  reversion  in  himself,  in  fee. 

The  following  case  was  sent  by  the  Master  of  the  Rolls  (Lord  Lanq^ 
dale),  for  the  opinion  of  this  court : — 

Thomas  Stapylton,  late  of  Leyburn,  in  the  county  of  York,  deceased, 
duly  made,  signed,  and  published  his  ""last  will  and  testament,  in 
writing,  bearing  date  the  4th  of  October,  1808,  and  which  was 
attested  as  by  law  was  required  for  passing  real  estate  by  devise,  and,  so 
far  as  the  same  is  material  to  be  here  stated,  was  in  the  words  follow- 
ing:— 


[*82 
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"  Whereas,  I  have  lately  contracted  with  Thomas  Wray,  of  Aggelthorp, 
yeoman,  for  the  sale  to  him  of  my  freehold  messuages,  tenements,  or 
dwelling-houses  situate  at  Middleham,  in  the  said  North  Riding,  with 
the  appurtenances  thereunto  belonging,  at  or  for  the  price  or  sum  of  240Z., 
but  have  never  made  or  executed  any  conveyance  thereof  to  the  said 
Thomas  Wray :  therefore,  I  give  and  devise  all  the  said  messuages,  tene- 
ments, and  dwelling-houses  at  Middleham  aforesaid,  unto  and  to  the  use 
of  John  Robson  and  Jonathan  Sleigh,  both  of  Leyburn  aforesaid,  gentle- 
men, their  heirs  and  assigns, — in  trust  to  enable  them,  on  the  receipt  of 
^he  purchase-money,  or  so  much  thereof  as  I  have  not  already  received, 
to  convey  and  assure  the  same  to  the  said  Thomas  Wray,  his  heirs  or 
assigns,  or  as  he  or  they  shall  direct  or  appoint,  and  the  receipt  of  them 
the  said  John  Robson  and  Jonathan  Sleigh  shall  be  a  sufficient  discharge 
to  the  said  Thomas  Wray,  his  heirs  and  assigns :  And  I  give  and  devise 
all  my  leasehold  estate  called  Skelton  Coat,  with  the  rights  and  appur- 
tenances thereunto  belonging,  situate,  lying,  and  being  near  Bellerby, 
in  the  parish  of  Speninthorne,  in  the  said  North  Riding,  now  in  the  tenure 
and  occupation  of  Christopher  Tidyman,  unto  my  dear  sisters  Margery 
Stapylton  and  Martha  Stapylton,  spinsters,  their  heirs,  executors,  admin- 
istrators, and  assigns,  for  and  during  the  term  of  their  natural  lives,  or 
the  lives  of  the  several  persons  for  whose  lives  the  same  are  held,  and 
the  life  of  the  longest  liver  of  them  (a)  (subject  to  the  yearly  rent  payable 


*88] 


thereout),  without  impeachment  of  *waste :  and,  from  and  after  the 


death  of  either  of  my  sisters  Margery  Stapylton  and  Martha 
Stapylton  without  lawful  issue,  then  I  devise  the  whole  of  my  said  leasehold 
estate  to  the  survivor  of  them,  her  heirs,  executors,  administrators,  and 
assigns,  absolutely,  for  ever :  I  give  unto  my  said  sisters  my  silver-hafted 
knives  and  forks,  and  my  silver  table-spoons,  equally  to  be  divided 
between  them ;  and  I  give  all  the  rest  of  my  household  furniture,  books, 
linen,  and  china  (except  as  hereinafter  mentioned),  goods,  chattels,  estate^ 
and  effects  of  what  nature  or  kind  soever,  and  wheresoever  the  same 
shall  be  at  the  time  of  my  decease,  unto  the  said  John  Robson  and 
Jonathan  Sleigh,  their  executors,  administrators,  and  assigns,  in  trust, 
as  soon  as  conveniently  may  be,  to  sell  and  dispose  of  the  same,  and  to 
apply  the  money  by  such  sale  arising,  towards  payment  of  my  debts  and 
the  legacy  hereinafter  mentioned,  and  to  pay  the  overplus  (if  any)  to  my 
said  sisters  Margery  Staplyton  and  Martha  Stapylton:  I  give  and 
bequeath  all  my  ready  money,  and  the  money  arising  by  sale  of  my  said 
premises  at  Middleham  to  be  received  by  my  said  trustees,  securities  for 
money,  and  all  other  sum  or  sums  of  money  that  may  be  due  and  owing 
to  me  at  the  time  of  my  decease,  unto  my  said  sisters  and  my  brother 
Ralph  Stapylton,  of  Leyburn  aforesaid,  Esquire,  to  be  divided  equally 
between  them,  share  and  share  alike,  thereout  to  pay  my  funeral 
expenses." 

(a)  Queen,  of  the  Bisfcen^  or  of  cetteux  a  qu€  mM  f 
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And,  after  various  specific  bequests  of  furniture  and  chattels,  the  said 
will  proceeded  as  follows : — 

<<  I  constitute  my  worthy  and  much-esteemed  friends,  the  said  John 
Robson  and  Jonathan  Sleigh,  executors  in  trust  of  this  my  last  will  and 
testament ;  and  I  hereby  require  of  them  to  pay  the  sum  of  2«.  a-piece 
to  every  person  in  Leyburn  whom  they  may  deem  fit  and  proper  objects 
of  charity, — ^which  money  I  desire  may  be  paid  as  soon  after  my  decease 
as  conveniently  may  be :  And  I  give  to  them,  the  said  John  Robson  and 
Jonathan  ♦Sleigh,  the  sum  of  10?.  10«.  each,  of  which  I  beg  their  ^^^ , 
acceptance  as  small  acknowledgments  for  the  trouble  they  may  '- 
have  in  the  trusts  and  executorship  of  this  my  will :  And  I  declare  that 
they  shall  not  be  answerable  or  accountable  the  one  for  the  other  of 
them,  nor  for  more  money  than  they  shall  actually  receive,  and  by  no 
means  for  involuntary  losses ;  and  that  they,  their  respective  heirs, 
executors,  administrators,  and  assigns,  shall  be  allowed  all  their  costs, 
charges,  damages,  and  expenses,  to  be  occasioned  by  the  execution  of 
the  trusts  hereby  in  them  reposed :  And  I  do  revoke  all  my  former 
wills-" 

The  testator  was,  at  the  time  of  making  his  aforesaid  will,  and  con« 
tinned  down  to  and  at  the  time  of  his  death,  seised  of  a  moiety  of  cer 
tain  freehold  messuages,  lands,  and  hereditaments,  situate  at  Leyburn, 
Bellerby,  and  Harnby,  in  the  county  of  York,  for  an  estate  for  his  life, 
with  contingent  remainders  which  failed,  with  the  reversion  to  himself 
in  fee-simple. 

The  testator  died  on  the  12th  of  October,  1808,  without  having  re- 
voked or  altered  his  said  will. 

The  question  for  the  opinion  of  the  court  was, — whether,  under  the 
above-stated  will  of  Thomas  Stapylton,  the  testator,  any,  and  what, 
estate  or  interest  in  the  hereditaments  at  Leyburn,  Bellerby,  and  Harn- 
by, passed  to  John  Robs<^n  and  Jonathan  Sleigh,  the  devisees  in  trust 
therein  named. 

Copies  of  the  respective  wills  of  Thomas  Stapylton  the  father,  and 
the  said  Thomas  Stapylton  the  son,  accompanied  the  case, — ^to  which 
the  court  were  requested  to  refer,  if  they  should  think  proper. 

John  Hodgson  (with  whom  was  S.  F,  Wtlliams)^  for  the  plaintiff. 
The  question  in  this  case  is,  whether  real  estate  passed  by  the  word 
«  estate"  in  the  following  clause  of  the  will  of  Thomas  Stapylton, — "I 
give  unto  my  said  sisters  my  silver-hafted  knives  and  forks,  and  ^^o;^ 
♦my  silver  table-spoons,  to  be  equally  divided  between  them  ;  and  ^ 
C  give  all  the  rest  of  my  household  furniture,  books,  linen,  and  china, 
except  as  hereinafter  mentioned,  goods^  chattelsj  estate^  and  effects^  of 
what  nature  or  kind  soever ,  and  wheresoever  the  same  may  be  at  the  time 
of  my  death,  unto  the  said  John  Robson  and  Jonathan  Sleigh,  their 
executors,  administrators,  and  assigns,  in  trust,  as  soon  as  conveniently 
may  be,  to  sell  and  dispose  of  the  same,  and  to  apply  the  money  by  such 
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sale  arising  towards  the  payment  of  my  debts  and  the  legacy  hereinafter 
mentioned,  and  to  pay  the  surplus,  if  any,  to  my  said  sisters."  This 
case  was  sent  for  the  opinion  of  the  court  of  Exchequer ;  and  that  court 
came  to  the  conclusion  that  the  real  estate  did  not  pass.(a)  But  there  is 
one  very  material  case,  decided  in  the  privy  council,  to  which  the  atten- 
tion of  that  court  was  not  called  upon  that  occasion.  The  opinion  of 
the  court  has  long  been,  that  the  word  «  estate"  primd  facie  passes  real 
estate, — with  this  qualification,  that,  to  justify  that  construction,  it  must 
appear  that  the  other  words  of  the  will  suflSce  to  convey  all  the  testator's 
personal  estate.  The  word  "  estate,"  it  will  in  such  case  be  assumed, 
was  not  put  in  without  purpose.  Formerly  the  rule  noscitur  a  aociisj 
prevailed ;  but  a  difierent  view  was  propounded  by  Lord  Hardwicke  in 
Tilley  v,  Simpson,  2  T.  R.  659  (6).  There,  the  testator,  after  declaring 
that  he  intended  to  dispose  of  all  his  worldly  estate,  and  making  several 
devises  to  difiFerent  persons,  gave  and  bequeathed  all  the  rest  and  residue 
of  his  money y  goods,  chattels,  and  estate  whatsoever,  to  his  nephew  A.  B. 
The  question  was  whether  a  beneficial  interest  in  a  real  estate,  not  before 
disposed  of,  would  pass  to  the  nephew  by  this  devise.  Lord  Hardwicke 
♦ftfil  ^^^  ^^  opinion  that  it  would.  He  said — «  Where  the  *court  hath 
-*  restrained  the  word  estate  to  carry  personal  estate  only,  hath  been 
where  it  hath  appeared  that  it  was  the  intention  of  the  testator  it  should 
be  so  understood :  as,  where  it  hath  stood  coupled  with  particular  de- 
scriptions of  part  of  the  personal  estate,  as,  a  bequest  of  all  my  mort- 
gages, household  goods  and  estate,  in  which  the  preceding  words  are  not 
a  full  description  of  the  personal  estate :  he  did  not  know  any  of  those 
cases  where  the  preceding  words  were  'suflBcient  to  pass  the  whole  per- 
sonal estate.  If  the  testator  had  said,  « all  the  rest  and  residue  of  my 
personal  estate  and  estates{b)  whatsoever,'  a  real  estate  would  have  passed. 
This  bequest  amounts  to  the  same,  for  the  word  chattels  is  as  full  a  de- 
scription of  the  personal  estate  as  the  word  personal.  Therefore,  when 
he  hath  used  words  comprehending  all  his  personal  estate,  and  then 
makes  use  of  the  word  estate,  that  word  will  carry  a  real  estate.  The 
word  whatsoever  is  used  here ;  which  is  the  same  as  if  he  had  said,  of 
whatever  kind  it  be ;  and,  if  that  had  been  the  case,  it  would  most  cer- 
tainly have  carried  the  real  estate.  The  case  of  Tirrel  v.  Page,  1  Ch. 
Cas.  262,  is  very  material  to  the  present  question,  and  I  think  cannot 
be  distinguished ;  there,  the  gift  was  of  '  all  the  rest  and  residue  of  my 
money,  goods,  and  chattels,  and  other  estates  whatsoever,  I  give  to  J.  L.' 
The  only  difference  in  the  case  is,  that  there  is  the  word  other,  which  I 
do  not  think  can  distinguish  it.  If  it  had  been  all  the  rest  and  residue 
of  my  household  goods  and  mortgages,  and  all  other  estate,  I  do  not 
think  that  would  have  carried  the  real."     It  is  not  necessary  to  show 

(a)  See  Sanderson  o.  Dobson,  1  Exch.  141. 

(6)  In  apparent  intention,  no  lees  than  in  grammatical  conatmction,  the  adjective  "  personal*' 
appears  to  connect  itself  with  both  the  succeeding  Bubstantiyes,  ettcUes  as  well  as  ettcite. 


7  MANXIX'u,  GrtAXOKLl,  k  SCOTT.  86 


that  the  testator  had  real  estate  iu  his  contemplation :  Goodright  d.  the 
Earl  of  Buckinghamshire  v.  The  Marquess  of  *Downshire,  2  Bos.  &  ^^^^ 
Pull.  600;  Mostyn  v.  Champneys,  1  N.  C.  341, 1  Scott,  293.  The  L 
defendant -must  satisfy  the  court  that  there  is  something  in  the  will  tc 
prove,  incontrovertihly^  that  the  testator  meant  something  else;  as  in 
Jesson  V.  Wright,  2  Bligh.  1.  In  Hogan  v.  Jackson,  Cowp.  299,  S.  C.  in 
Dom.  Proc.  3  Bro.  P.  C.  2d(Toml.)  ed«  888,  the  testator,  after  commencing 
his  will  with  the  words  "  as  to  my  worldly  substance,"  devised  certain  lands 
to  his  mother,  M.,  for  life ;  and,  after  giving  certain  legacies,  to  be  raised 
out  of  those  lands,  concluded  as  follows, — "  I  give  and  bequeath  unto 
my  dearly  beloved  mother,  M.,  all  the  remainder  and  residue  of  all  the 
effects y  both  real  and  personal^  which  I  shall  die  possessed  of,''  It 
was  contended  that  the  words  "  real  effects"  meant  real  chattels,  and 
that  the  words  "bequeath,"  "effects,"  and  "possessed,"  were  applicable 
rather  to  personal  than  real  property :  but  the  court  held  that  the  clause 
amounted  to  a  disposition  of  the  whole  of  the  testator's  real  and  personal 
estate.  Lord  Mansfield's  judgment  is  a  very  valuable  one,  and  fully 
sustains  the  present  argument.  That  case  was  followed  by  Jongsma  v, 
Jongsma,  1  Cox,  Ch^  Cas.  362,  where  Sir  Lloyd  Kenyon  decided  in 
conformity  with  Lord  Hardwicke's  opinion  in  Tilley  v.  Simpson.  [V. 
Williams,  J.  The  will  in  Hogan  v.  Jackson  commenced  with  the  words 
"  as  to  all  my  worldly  substance."]  It  did  so ;  and  those  words,  it  must 
be  conceded,  were  very  much  dwelt  upon.  But  it  has  since  been  deter- 
mined that  introductory  words  are  of  no  importance. 

In  Doe  d.  Evans  v.  Evans,  9  Ad.  &  E.  719,  1  P.  &  D.  472,  a  lessee 
by  demise  to  him  and  his  heirs  for  lives,  devised  as  follows  (after  lega- 
cies of  money  and  furniture) — "I  give,  bequeath,  and  devise  to  my 


wife  A.  all  my  moneys  securities  for  money ^  goodSy  ^chattelsy  and 
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esidte  and  effects^  'of  what  nature  or  kind  soever,  and  wheresoever 
the  same  may  be  at  the  time  of  my  death ;"  and  I  appoint  my  said  wife 
executrix.  The  heir-at-law  was  not  mentioned  in  any  part  of  the  will. 
It  was  held,  that,  by  the  word  "estate,"  the  residue  of  the  term  passed 
to  the  widow;  although  it  was  contended,  that,  by  a  covenant  in  the 
lease,  such  a  disposal  of  the  term  would  cause  a  forfeiture,— on  which 
point  the  court  expressed  no  opinion.  In  giving  the  judgment  of  the 
court.  Lord  Denman  said :  « We  think,  adverting  to  the  doctrine  of 
Lord  Hardwicke,  in  Tilley  v,  Simpson,  that  of  Lord  (then  Sir  Lloyd) 
Kenyon  in  Jongsma  v,  Jongsma,  and  the  later  cases  in  which  the  same 
principle  has  been  acted  upon  as  in  those  decisions,  that  the  realty  does 
pass  by  the  word  <  estate'  in  this  will ;  the  term  used  being  capable  of 
passing  it,  and  the  accompanying  words  being  satisfied  by  reference  to 
the  personal  property."  The  court  of  Exchequer,  in  giving  the  reasons 
for  the  conclusion  they  came  to,  say :  "There  is  no  doubt  but  that  the 
word  <  estate,'  when  used  in  a  wUl,  is  sufBcient  to  pass  real  as  well  as 
personal  property.     A  devise  of  « my  estate'  or  <  estates,'  or  ^all  my 
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estate'  or '  estates,* prima  fapie  carries  all  the  devisor's  property,  real  as 
well  as  personal :  but  this  prima  facie  meaning  may  be  cut  down  or 
explained  by  the  context ;  and  one  ground  which  was  relied  upon  for 
contending  that  the  word  is  not  meant  to  include  real  property,  was 
that  it  is  associated  with  other  words  indicating  personal  property  only. 
This  distinction  in  such  cases  has  been  made,  that  where  the  other 
words  are  sufficient  of  themselves  to  include  all  the  personal  estate,  then 
the  word  <  estate'  shall  be  deemed  to  refer  to  real  estate,  as  it  would 
otherwise  have  no  operation.  But,  if  the  other  words  would  not  include 
all  the  personal  estate,  but  only  a  part  of  it,  then  the  word  '  estate'  has 
*RQ1  ^®®°  taken  to  refer  to  personalty  only,  and  to  have  *been  used  for 
-'  the  purpose  of  completing  the  otherwise  imperfect  enumeration  of 
a  testator's  personal  property.  This  was  the  principle  propounded  by 
Lord  Hardwicke,  in  Tilley  v,  Simpson.  Whether  the  doctrine  thus 
laid  down  is  altogether  satisfactory,  we  need  not  now  determine ;  for, 
if  in  the  present  case  the  word  <  estate'  does  extend  to  real  property,  and 
so  include  the  reversion  in  question,  it  must  be  because  it  is  nomen  ge- 
neralissimum,  comprehending  everything  real  and  personal  over  which 
the  testator  had  a  disposing  power.  It  is  difficult  to  imagine  a  case  in 
which  the  word  <  estate,'  by  reason  of  its  comprehensive  character,  would 
pass  real  property,  but  would  not  include  all  the  personalty.  Now,  it 
is  plain,  that,  in  this  case,  the  testator  did  not  consider  that  he  had  used 
the  word  <  estate'  in  any  sense  which  would  include  all  his  personalty  : 
for,  in  the  clause  which  follows  next  after  the  one  in  question,  he  dis- 
poses of  an  important  part  of  his  personal  property,  namely,  his  ready 
money,  the  money  coming  to  him  from  the  sale  of  the  Middleham  estate, 
and  all  moneys  due  to  him  at  his  death ;  treating  all  these  as  something 
which  he  had  not  given  by  the  previous  clause.  If,  therefore,  the  word 
<  estate,'  as  here  used,  does  not  include  all  the  personal  estate,  it  is  ne- 
cessary to  give  it  some  more  limited  sense  than  that  which  would  be  its 
ordinary  import ;  and  this  can  only  be  done  by  applying  the  doctrine 
of  noscitur  a  soeiisy  and  holding  that  the  word  has  reference  exclusively 
to  matters  of  the  same  nature  as  those  with  which  it  is  associated,  and 
so  is  merely  in  the  nature  of  a  tautologous  repetition  of  the  words  « chat- 
tels* and  <  effects.'  On  this  ground,  we  shall  certify  to  the  Master  of  the 
Rolls,  that  the  trustees  took  no  interest  in  the  reversion  in  question." 
The  Master  of  the  Rolls  has  sent  this  case  here,  in  consequence  of 
this  mistake  into  which  the  court  of  Exchequer  had  fallen  as  to  the 
♦effect  of  Lord  Hardwicke's  doctrine.  The  court  of  Exchequer 
further  say :  "  It  may  be  right  to  add,  that  there  are  two  clauses 
in  the  will  which  appear  to  us  strongly  to  confirm  our  view  of  the  case. 
In  the  first  place,  the  gift  is  to  Robson  and  Sleigh,  their  executors  and 
administrators,  and  not  to  their  heirs ;  and,  though  no  doubt  a  gift  of 
real  estate  to  trustees  and  their  executors,  would  be  sufficient  to  carry 
the  fee,  yet  the  omission  of  the  word  <  heirs'  is  certainly  indicative  of  an 
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intention  to  confine  the  operation  of  the  clause  to  personal  property : 
more  especially  as,  in  the  prior  parts  of  the  will,  where  he  is  devising 
his  real  estate  at  Middleham,  the  testator  uses  the  appropriate  language, 
and  devises  to  the  same  trustees,  <  their  heirs  and  assigns/  The  other 
observation  which  occurs  to  us, — as  showing  that  the  real  estate  was  not 
contemplated, — ^is,  the  expression  <  wheresoever  the  same  shall  be  at  the 
time  of  my  death.'  It  is  difficult  to  affix  any  rational  meaning  to  these 
words,  except  on  the  assumption  that  the  subject-matter  of  the  gift  was 
something  the  locality  of  which  was  or  might  be  variable ;  and  this  can 
only  be  done  by  holding  that  the  gift  was  confined  to  personal  chattels, 
properly  so  called."  The  circumstance  of  the  testator  having  used  the 
words  «  executors  and  administrators,''  instead  of  «  heirs,"  is  hardly  of 
sufficient  gravity  to  need  an  argument ;  it  clearly  shows  no  intention  to 
exclude  the  realty.  And  the  other  words  relied  on  by  the  court  of  Ex- 
chequer would  be  applicable,  if  the  expression  used  were  <<real  estates." 
This  very  point  was  decided, — as  was  before  observed, — in  the  case 
of  the  Mayor,  &c.,  of  Hamilton  v,  Hodsdon,  11  Jurist,  193,  in  the 
privy  council.  There,  the  testator,  by  his  will,  gave  to  J.,  his  heir-at- 
law,  an  estate  for  life  in  one  part  of  estate  P.,  an  estate  during  viduity 
*to  his  wife  F.  A.,  in  the  other  part  of  estate  P.,  remainder  to  ^^^^ 
N.  in  tail,  remainder  to  the  testator's  daughters,  for  life;  and,  L 
after  giving  certain  specific  chattels  to  his  wife,  F.  A.,  he  proceeded  as 
follows : — « I  give  all  the  remainder  of  my  eBtate^  that  is  now  in  my 
possession,  or  may  hereafter  be  mine,  excepting  what  I  have  particularly 
given  away,  unto  my  wife,  F.  A. :  and  it  is  my  will,  that,  whatever  my 
estate  may  consist  of,  after  debts  and  legacies  are  paid,  that  it  be  kept 
together,"  &c.  N.  died  without  issue.  The  heir-at-law  of  J.  sold 
estate  P.  to  the  appellants,  subject,  as  to  part,  to  the  daughters'  estate 
for  life.  In  a  suit  between  the  appellants  and  F.  A.'8  co-heir^sses,  it  was 
held  that  the  remainder  in  fee  in  estate  P.  passed  to  her  under  the 
residuary  clause, — there  being  nothing  in  the  context  of  the  will  to 
confine  the  natural  and  legal  meaning  of  the  word  <<  estate"  to  personalty 
merely.  Lord  Brougham,  in  giving  the  judgment,  there  says :  «  The 
real  meaning  of  the  word  <  estate'  is  not  <  real  estate,'  but  <  real'  plus^ 
< personal,'  and  so,  reddendo  singula  singuliSy  these  words,  which  are  to 
be  restricted  words,  because  they  only  apply  to  personal  estate  as  they 
include  future  acquisitions,  which  would  not,  in  the  case  of  lands,  pass 
under  sueh  a  gift.(a)  As  the  words  are  not  intended  to  be  used  as 
excluding  personalty,  those  words  which  are  added  here  will  apply 
to  the  personal  part  of  the  estate;  and  it  does  not  follow  on  that 
account,  that,  because  there  is  personalty  whereon  they  can  operate, 
therefore  the  realty  is  to  be  excluded.  Now,  I  might  show  by  several 
cases  which  have  been  mentioned  at  the  bar,  that  that  is  the  law  upon 
the  subject.    Perhaps  the  one  which  shows  it  most  clearly  is  Barnes  v^, 

(a)  In  a  wiU  nuule  before  1888. 

VOL.  vn.— 9  f2 
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Patch,  8  Yes.  604,  because  there  the  Master  of  the  Rolls,  commenting 
^Qj^-  on  what  is  laid  down  in  an  early  case  *by  Lord  Holt  (Lady 

J  Bridgewater  w.  The  Duke  of  Bolton,  1  Salk.  236),  says:  "The 
word  <  estate'  is  genus  generalissimumj  and  includes  all  things  real  and 
personal.  I  admit  that  it  has  been  so  qualified  by  the  context  as  to 
bear  a  narrower  signification ;  as  in  Doe  d.  Spearing  v.  Buckner,  6  T. 
R.  610,  where  the  words  were  held  insufficient  to  carry  real  estate,  not 
as  being  of  themselves  insufficient  to  pass  land,  but,  upon  the  context 
of  the  will,  personal  estate  only  being  in  contemplation  of  the  testator. 
In  Shaw  v.  Bull,  12  Mod.  592,  Lord  Chief  Justice  Trevor  says: 
<  generally,  the  words  mt/  estate^  the  residtie  of  my  estate^  or  the  overpluB 
of  my  estate^  may  pass  an  inheritance,  where  the  intent  is  apparent  to 
pass  it.'  But  that  is  no  longer  law.  The  law  is  not  now,  that  the  word 
« estate'  will  not  pass  the  realty,  or  realty  together  with  personalty, 
unless  there  is  an  intent  so  to  do :  it  is  just  the  other  way ;  it  is,  that 
it  will  pass  the  realty  as  wiell  as  the  personalty,  unless  there  he  matter 
apparent  to  show  that  the  intent  is  that  it  shall  not  pass  the  realty.  The 
report  is  here  very  inconveniently  loose ;  for,  it  goes  on,  as  if  the  Master 
of  the  rolls  was  arguing,  as  follows : — <  But  such  intent  to  carry  an  inhe- 
ritance by  such  words  must  be  very  apparent,  and  necessary  to  be  drawn 
from  the  words  of  the  will  and  circumstances  of  the  case ;  for,  if  the 
words  be  indifferent  to  real  and  personal  estate,  or  may  be  applied  to 
personal  alone,  there  the  heir-at-law  is  not  to  be  disinherited  by  the 
implication  of  such  words,  or  any  implication  at  all,  but  what  is  a  neces- 
sary one.'  (Vide  4  M.  &  R.  71  (i).)  When  I  read  this  first,  seeing  that 
it  was  not  in  inverted  commas,  I  was  astonished :  for,  really,  considering 
this  was  in  1808,  it  looked  much  more  as  if  it  was  in  the  time  of  the 
early  cases,  when  the  law  was  not  so  settled  as  it  is  now.  I  will  not  say 
*Q<ll  ^®^y  different,  but,  at  all  events,  not  so  *8ettled ;  but,  when  I  came 

-'  to  the  next  sentence,  I  saw  it  was  a  mistake  of  Mr.  Yesey's,  in  not 
putting  inverted  commas ;  for,  there  should  be  inverted  commas,  just  as 
there  is  in  the  former  part  of  it.  This  is  Chief  Justice  Trevor's  argument, 
not  Sir  W.  Grant's.  Sir  W.  Grant  goes  on  as  follows :  <  But  the  doc- 
trine of  modern  cases  is,  that,  where  there  is  nothing  to  qualify  the  word 
^  estate^'  it  will  carry  real  as  well  as  personal  estate ;  and  the  contrary 
intention  ought  to  appear,  to  induce  the  court  to  put  upon  that  word  a 
less  extensive  signification  than  it  naturally  bears.'  So  that  he  says 
you  must  prove  the  negative  in  such  a  case,  not  regarding,  of  course,  any- 
thing dehors ;  but,  the  words  themselves  proving  the  intent,  the  proof 
must  be  thrown  on  the  other  side,  and  the  intent  to  restrain  must  be 
established  by  the  context — ^the  rest  of  the  instrument ;  otherwise,  in  a 
will,  it  would  pass  the  realty."  Saumarez  v.  Saumarez,  4  Mylne  &  Cr. 
831,  shows  that  the  natural  effect  must  be  given  to  general  words,  unless 
there  be  a  clear  and  manifest  intent  to  the  contrai-y  on  the  face  of  the 
will. 
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From  the  time  of  Lord  Hardwicee,  therefore,  to  the  present  time,  we 
have  a  uniform  series  of  decisions,  that  <<  estate'*  will,  of  itself,  suffice 
to  carry  realty,  unless  there  be,  upon  the  face  of  the  will,  a  clear  indi- 
cation of  intention  to  the  contrary.  Here,  it  is  true,  the  word  <<  estate" 
is  accompanied  by  words  of  personalty.  These,  however,  are  of  them- 
selves sufficiently  satisfied  by  applying  them  to  the  rest  of  the  testator's 
property. 

Malin9  (with  whom  was  Fleming)^  cantrd.  The  decision  of  the  court 
of  Exchequer,  1  Exch.  81,  is  based  upon  this  sound  and  intelligible  prin- 
ciple, that,  in  ascertaining  the  intention  of  the  testator  in  the  use  of  the 
ambiguous  expression  <<  estate,"  regard  must  be  had  to  the  whole  of 
*the  context.  It  is  material  also,  with  this  view,  to  look  at  the  ^^^ . 
situation  of  the  testator.  He  had,  at  the  time  of  making  his  will,  ^ 
real  estate  in  possession,  which  he  had  contracted  to  sell ;  and  he  had 
the  interest  in  question,  which  was  a  remote  reversion  in  fee.  It  is 
imputing  to  him,  therefore,  a  somewhat  strange  intention,  to  say  that  he 
Bieant,  by  the  words  in  question,  to  pass  a  remote  reversion,  rather  than 
an  estate  in  pos^ssion.  It  is  evident  that  he  knew  how  to  deal  with  real 
estate.  [V.  Williams,  J.  He  gives  an  estate  for  life  to  heirs,  execu- 
tors, &c.,  and  estates  per  atUer  vie,  without  impeachment  of  waste,— 
showing  that  he  had  no  knowledge  of  law.]  When  dealing  with  realty, 
he  always  uses,  the  word  «  heirs."  It  is  to  be  presumed,  therefore,  that, 
if  he  had  intended  to  dispose  of  this  property,  he  would  have  used 
appropriate  terms. 

In  all  the  cases  cited  on  the  part  of  the  plaintiff,  where  the  word 
«  estate,"  though  associated  with  words  more  appropriately  descriptive 
of  personalty,  has  yet  been  held  to  carry  the  realty,  it  has  occurred  in 
a  residtuiry  or  a  universal  devise ;  where,  therefore,  it  was  necessary  to 
give  the  word  the  widest  construction  of  which  it  was  susceptible,  in 
order  to  carry  the  testator's  intention  into  effect. 

The  clause  now  in  question  begins  with  forks  and  spoons :  and  then  it 
goes  on, — <<  And  I  give  all  the  rest  of  my  household  furniture,  books, 
linen,  and  china  (except  as  hereinafter  mentioned),  goods,  chattels,  estate 
and  effects,  of  what  nature  or  kind  soever,  and  wheresoever  the  same  shali 
be  at  the  time  of  my  decease,  unto  the  said  John  Robinson  and  Jonathan 
Sleigh,  their  executors,  administratarsj  and  assigns,  in  trust,  as  soon  as 
conveniently  may  be,  to  sell  and  dispose  of  the  same,  and  to  apply  th«^ 
money  by  such  sale  arising,  towards  payment  of  my  debts,  and  the  legacy 
hereinafter  mentioned,  and  to  pay  the  surplus  (if  any)  to  my  said 
♦siBtcrs  Margery  Stapylton  and  Martha  Stapylton."  The  testator  is  ^^^ - 
here  evidently  dealing  with  his  household  chattels  only,  and  clearly  ^ 
did  not  contemplate  or  intend  to  deal  with  anything  else.  [Maulb,  J.  It 
is  plain  that  that  clause  did  not,  in  his  apprehension,  include  his  ready 
money  and  securities  for  money,  for,  these  he  disposes  of  by  the  next 
daiise.]    In  truth,  all  the  expressions  after  the  words  ^  household  fumi- 
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tore,  books,  linen,  and  china,"  are  redundant  and  idle.  The  use  of  the 
words  <<  eicecutors,  administrators,"  &;c.,  ace  no  further  important  than 
this, — that,  where  you  find  expressons  that  are  primd  facie  applicable 
to  personalty  only,  you  require  something  more  to  show  that  realty  was 
intended  to  be  included.  The  words  « whatsoever  and  wheresoever" 
fairly  justify  the  comment  made  upon  them  by  the  Court  of  Exchequer, 
and  also  tend  strongly  to  the  same  conclusion. 

Jongsma  v,  Jongsma  and  Doe  d.  Evans  v.  Evans  were  both  cases  of 
universal  devise.  In  Woollam  v.  Kenworthy,  9  Ves.  137,  the  word 
«  estate"  in  a  residuary  clause  was  restricted  to  personal  property,  by 
the  controlling  efiect  of  the  context,  although  the  will  contained  a  specific 
devise  of  lands.  So,  in  Bebb  v.  Penoyre,  11  East,  160,  real  estate  was 
held  not  to  be  included  in  a  devise  of  the  rest  and  residue^  on  the  ground 
of  the  restraining  efiect  of  the  immediate  context,  although  there  was  a 
previous  devise  of  land  in  the  same  will.  Lord  Ellenborough  there 
says:  "Upon  the  meaning* of  the  residuary  clause,  there  can  be  no 
doubt.  After  giving  several  pecuniary  bequests,  the  words  are, « I  order 
the  lease  of  my  house,  &c.,  to  be  sold,  and  all  the  rest  and  residue  to  be 
divided,  &c/  Order  whom  ?  He  must  have  meant  his  executors  imme- 
diately afterwards  named,  by  whom  the  lease  of  his  house,  &;c.,  was  to 
be  sold.  The  words  rest  and  residusj  therefore,  in  the  place  in  which 
^Q^-  they  stand  in  *this  will,  and  so  accompanied,  must  mean  property 
■^  of  a  similar  nature  to  the  lease  of  the  house  and  furniture  before 
mentioned,  that  is,  his  personal  estate."  In  Timewell  v.  Perkins,  2  Atk. 
102,  the  testator  devised  in  these  words, — "  All  those  my  freehold  lands, 
with  the  messuages,  &c.,  now  in  the  occupation  of  L.,  ami  all  other  the 
rest  and  residue  and  remainder  of  my  estate,  consisting  in  ready  money, 
plate,  jewels,  leases,  judgments,  mortgages,  or  in  any  other  thing  whatso- 
ever or  wheresoever,  I  give  unto  A.  H.  and  her  assigns  for  ever."  In 
the  'preamble  of  the  will  occurred  the  clause,  "  as  touching  the  personal 
estate  with  which  it  hath  pleaded  God  to  bless  me,  I  dispose  thereof  as 
follows."  The  question  was,  whether  land,  not  described  in  the  will, 
passed  under  the  residuary  clause.  Fortescue,  J.,  held  that  it  did  not 
— relying  on  the  analogy  of  the  case  to  Wilkinson  v.  Merryland,  Cro. 
Car.  447,  449;  Sir  W.  Jones,  880.  Et  vide  S.  C,  per  nom.  Wilkinson 
V.  Merdam,  1  Roll.  Abr.  415  (translated,  5  Vin.  Abr.  73,  pi.  11). 
Mr.  Jarman,  in  his  Treatise  on  Wills,  vol.  1,  p.  662,  thus  remarks  upon 
that  decision :  <<  In  the  case  just  stated,  there  was  a  preceding  specific 
devise  of  land ;  but  the  intention  to  confine  the  word  <  estate'  to  person- 
alty, was  inferred  from  the  subsequent  explanatory  words  of  description ; 
which,  however,  were  themselves  followed  by  expressions  scarcely  less 
strong  than  many  which  have  been  held  sufficient  to  include  real  estate. 
Perhaps  the  introductory  clause,  referring  to  personal  estate  only,  may 
be  considered  a  circumstance  of  distinction;  but  that  is  rendered 
almost  nugatory  by  the  subsequent  specific  devise,  which  carried  the 
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dispositions  of  the  will  beyond  personal  estate.  The  case  of  Timewell 
V.  Perkins  is  unquestionably  a  strong  case,  and  has  generally  been  much 
relied  upon  as  an  authority  for  the  restricted  construction  on  subsequent 
♦occasions."  Doe  d.  Bunny  v.  Rout,  7  Taunt.  79,  2  Marsh.  897,  j-^q. 
is  also  a  strong  authority  :  the  words  of  the  will  were, — "  I  devise  ^ 
my  just  debts  of  every  sort,  with  my  funeral  expenses,  to  be  paid  and 
properly  discharged  by  my  executrix  hereinafter  named ;  and,  subject 
thereto,  I  give  and  bequeath  unto  my  sister  A.  R.  all  my  stock  in  trade, 
household  goods,  wearing  apparel,  ready  money,  securities  for  money,  and 
every  other  thing ^  my  property^  of  what  nature  or  hind  soever ;"  and  the 
testator  appointed  A.  R.  executrix.  This  court  held  that  an  intention 
to  pass  land  could  not  be  clearly  collected  from  these  words.  So,  in 
Roe  d>  Helling  v.  Yeud,  2  N.  R.  214,  where  the  testator,  after  giving 
certain  legacies,  and  appointing  certain  persons  executors,  added,  <<  and 
to  whom  I  give  all  the  remainder  of  my  property^  whatsoever  and  where- 
soever^ to  be  equally  divided  amongst  them,  share  and  share  alike,  after 
their  paying  and  discharging  the  before-mentioned  annuities,  legacies, 
debts,  and  demands,  or  any  I  may  hereafter  make  by  codicil  to  this  my 
will,  all  my  goods,  stock,  bills,  bonds,  book-debts,  and  securities  in  the 
Witham  Drainage,  in  Lincolnshire,  and  funded  property."  The  court 
held  that  real  estate  did  not  pass ;  considering  that  the  enumeration  at 
the  end  of  the  clause  was  explanatory  of  the  words  «<  remainder  of  my 
property."  In  Doe  d.  Hurrell  v.  Hurrell,  5  B.  &  Aid.  18,  a  testator 
having  both  real  and  personal  estate,  after  giving  several  pecuniary  lega- 
cies, bequeathed  all  the  rest  and  residue  of  his  estate  and  effects,  what- 
soever and  wheresoever,  to  trustees,  their  executors^  administrators^  and 
assigns,  upon  trust,  that  they  should,  out  of  such  residue  of  the  moneys 
and  effects  that  he  should  die  possessed  of,  carry  on,  manage,  and  culti- 
vate the  farm  then  in  his  possession,  for  the  remainder  of  his  term  therein, 
*for  the  joint  advantage  of  certain  of  his  sons  and  daughters  r-^^^ 
therein  named;  and,  at  the  expiration  of  the  said  term,  upon  ^ 
further  trust  to  sell  and  dispose  of  such  residue  of  his  estate  and  effects, 
or  such  effects  as  should  then  be  upon  his  said  farm,  and  to  divide  the 
money  arising  therefrom  among  his  said  sons  and  daughters:  it  was 
held  that  the  testator's  real  estate  did  not  pass.  Abbott,  G.  J.,  said : 
"  There  can  be  no  doubt  that  words  which,  in  their  technical  sense,  gene- 
rally denote  personal  property,  will  pass  the  real  estate,  if  such  appears 
from  the  whole  of  the  will,  taken  together,  to  have  been  the  intention 
of  the  testator.  It  is  quite  clear  that  the  testator  here  intended  that 
his  personal  property  only  should  go  to  the  trustees.  The  bequest  is  to 
them,  their  executors,  a^inistrators,  and  assigns ;  the  word  <  heirs*  is 
not  used.  That  circumstance  is  not,  indeed,  very  strongly  to  be  relied 
on  ;  but  it  is  not  to  be  altogether  rejected,  in  construing  this  will.  The 
nature  of  the  trusts  clearly  shows  that  the  testator  meant  to  bequeath 
his  personal  property  only ;  for,  the  trustees  are  directed,  out  of  such 
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reMue  of  the  moneys  and  effects,  to  manage  the  farm  for  the  remainder 
of  his  term.  Now,  the  real  estate  was  not  applicable  to  such  a  purpose ; 
for,  the  trustees,  at  all  events,  had  no  power  to  sell  any  part  of  the 
estate  bequeathed  to  them,  until  the  end  of  the  term.  Then,  the  testa- 
tor directs  the  trustees,  at  the  expiration  of  his  term,  to  sell  such  residue 
of  his  estate  and  effects,  or  9ueh  effects  as  shall  be  upon  his  said  farm. 
It  appears  to  us,  therefore,  that  by  using  the  latter  word,  he  him- 
self has  furnished  a  comment  upon  the  words  the  residue  of  his  estate 
and  effects ;  and  that,  by  those  words  he  meant  only  such  estate  and 
effects  as  constituted  personal  property."  And  in  Doe  d.  Spearing 
«.  Buckland,  6  T.  B.  610,  the  testator  prefaced  his  will  with  these 
*QQ1  "^^^^^i — "  ^  ^  ^7  estate  and  effects,  both  real  and  personal,  I 
^  dispose  thereof,  in  manner  following:"  then,  after  giving  some 
pecuniary  legacies,  and  an  annuity,  which  he  charged  on  a  freehold 
messuage  in  W.,  he  concluded  as  follows :  <<  All  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  of  any  and  what  nature  or  kind 
soever  and  wheresoever,  I  give  and  bequeath  the  same  unto  C.  B.  and 
J.  B.,  their  executors  or  administrators^  in  trust  that  they  shall  from 
time  to  time  add  the  interest  thereof  to  the  principal^  so  as  to  accumulate 
the  same,  as  it  is  my  will  that  the  said  residue  shall  not  be  paid  or  pay- 
abUy  but  at  the  time,  and  in  the  manner,  and  to  the  several  persons,  as 
the  said  principal  sum  of  4000Z.  (which  was  a  legacy  before  given)  is 
before  directed  to  be  paid :"  it  was  held,  notwithstanding  the  introduc- 
tory words,  that  the  real  estate  of  the  testator  did  not  pass  under  this 
clause.  And  Lord  Kenton  observed  that  the  limitation  to  executors 
and'  administrators,  and  particularly  the  direction  to  add  the  interest 
thereof  to  the  principal,  were  wholly  inapplicable  to  a  real  estate.  In 
Doe  d.  Haw  v.  Earles,  15  M.  k  W.  450,  the  testator  devised  as  follows : 
<<  I  dispose  of  all  my  effects  as  follows, — All  my  household  goods,  live 
stock,  furniture,  plate,  wearing  apparel,  and  other  effects  at  this  time  in 
my  possession,  or  that  may  hereafter  become  mj  property ^  unto  my  wife 
J.  H.  I  bequeath  to  J.  P.  2002.  to  be  paid  to  her  at  the  death  of  my 
wife.  But,  if  my  wife,  after  my  decease,  see  fit  to  marry,  her  second 
husband  shall  have  no  claim  whatsoever,  that  is,  to  sell  or  dispose  of  any 
part  of  the  property  now  or  hereafter  may  be  in  my  possession ;  but  the 
above  sum  of  2002.  shall  be  paid  to  J.  P.  at  the  time  of  my  wife's  mar- 
riage :  It  was  held, — ^by  Pollock,  C.  B.,  and  Parke,  B.  (Platt,  B., 
dissentiente)j  that  a  remainder  in  fee  in  real  estate,  did  not  pass  by  this 
^^  AA-i  ^devise.  The  case  of  Saumarez  v,  Saumarez  is  in  perfect  con- 
J  formity  with  this  rule. 
With  respect  to  the  case  cited  from  the  Jurist,  of  The  Mayor  of  Ha- 
milton V.  Hodsdon,  there  is  clearly  nothing  in  it  that  would  or  ought  to 
have  induced  the  Court  of  Exchequer  to  come  to  any  other  conclusion 
than  that  which  they  did  come  to.     The  words  of  the  residuary  clause 
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in  that  will  were  large  enough  to  comprehend  property  of  every  descrip- 
tion. 

Sodg8(m  was  heard  in.  te^j. 

The  following  certificate  'vca/i  afterwards  sent  to  the  Master  of  the 
Rolls: — (a)  •  .V  . 

<(  This  case  has  been  argaed  .^fore  ns  by  counsel.  We  have  con- 
sidered it,  and  are  of  opinion,  that,  uftder  the  above-stated  will  of  Tho- 
mas Stapylton,  the  reversion  in  f(f^3ti^ple  in  the  hereditaments  at 
Leyborn,  Bellerby,  and  Harnby,  pas8ed,*tb« John  Bobson  and  Jonathan 
Sleigh,  the  devisees  in  trust  therein  named.(&).-'' 

•I,    ^\TllO.  WiLDB. 

*  fvW.  H.  Maulb. 
*«-C.  Cbbsswbll. 
"Ei'Vv  Williams." 

(o)  For  Ameriean  oases,  see  Jaekson  ez  dem.  Dicker  v.  Merrill,  0  Johnsftn's  Beports,  185,  and 
cases  cited  (8d  edit.)  in  the  reporter's  note;  Jaclcson  ez  dem.  Pearson  e.  House!,  17  Johnson,  181 1 
Morrison  v.  Semple,  6  Binney,  94. 

{h)  Lord  Laxodale,  M.  B.,  not  being  satisfied  with  this  oertifioate, — the  grounds  upon  which 
the  conclusion  had  been  come  to  by  this  court  not  appearing, — directed  a  ikird  ease  to  be  sent 
for  the  opinion  of  the  court  of  Queen's  Bench. 


♦GRIFFIN  V.  GILBERT.    Jan.  20.  [*101 

fi«rric«  of  a  rule  to  compute,  by  deliTcring  it  to  **  the  landlord  at  the  residence  of  the  defendant*" 

is  not  sufficient 

Bbw  moved  to  make  absolute  a  rule  to  compute,  upon  an  affidavit 
which  stated,  that,  since  the  defendant  had  been  served  with  the  writ  and 
notice  of  declaration,  he  had  removed  from  his  former  residence  at,  &c., 
to  the  railway-station  at  Kingston,  where  he  had  taken  lodgings  in  the 
house  of  one  Holditch ;  that  the  deponent,  on,  &c.,  served  the  defendant 
with  a  true  copy  of  the  rule,  by  leaving  the  same  with  the  said  Holditch, 
at  the  residence  of  the  said  defendant  at  the  railway-station  at  Kingston 
aforesaid,  and  at  the  same  time  produced  and  showed  to  Holditch,  the 
original  rule ;  and  that  Holditch  stated  that  the  defendant  would  return 
home  on  the  following  day,. when  he  would  deliver  the  said  rule  to  him. 
He  referred  to  Taylor  v.  Whitworth,  9  M.  &  W.  478, 1  Dowl.  N.  S.  600, 
where  an  affidavit  of  service  of  a  rule  to  compute,  stating  that  the  depo- 
nent served  "  the  above-named  defendant  with  a  true  copy  of  the  rule,  by 
delivering  and  leaving  with  one  Hitchcock,  at  the  defendant's  residence, 
situate,  &c.,  a  true  copy  of  the  said  rule,  and  at  the  same  time  showing 
the  original  thereof,  and  that  Hitchcock  promised  to  deliver  the  said  copy 
to  the  defendant," — ^was  held  to  be  insufficient^  as  it  did  not  show  a  ser- 
vice on  any  person  connected  with  the  defendant's  residence  ;  and  to 
Lawes  t;.  Scales,  2  DowL  N.  S.  842,  where  service  of  a  rule  to  compute, 
cm  t\s  daughter  of  the  defendant's  landlady ^  at  the  house,  in  which  the 
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defendant  was  personally  served  with  notice  of  declaration,  was  held  to 
be  sufficient. 

*WiLDB,  C.  J.  In  Gardner  v.  Qte^*  3  Dowl.  P.  C.  343,  and 
Salisbury  v.  Sweetheart,  6  DowK«?« 'G.  243,  service  of  a  rule  to 
compute,  <<  on  the  landlady  of  the  houee  at  which  the  defendant  lodges," 
was  held  to  be  insufficient.  LiTT^JSpAlbif,  J.,  in  the  last-mentioned  case, 
says — <<  Although  she  is  the  landlady  of  the  house,  it  by  no  means  fol- 
lows that  she  is  an  agent  for  tjie''  purpose  of  receiving  papers  for  her 
lodgers."  I  think  service  oii*Jthe  landlord,  without  more,  will  not  do. 
The  rest  of  the  couit.concurring.  Rule  refused. 


V-. LEWIS  V.  BLURTON.    Jan.  31. 

•    • » 

Service  of  a  rtUfi  t4  Compute,  by  delivermg  it  to  **  the  hoiuekeeper  at  the  reiidenoe  of  the  defend- 
**  •'.     '  ant,"  Bitnate,  Ac,  Im  not  sufficient 

Ghannell,  Serjt.,  moved  to  make  absolute  a  rule  to  compute,  upon 
an  affidavit  of  service  of  the  rule  nisi  <<  by  delivering  to  and  leaving  the 
same  with  the  housekeeper  at  the  residence  of  the  defendant,  situate  No. 
54,  St.  James's  Street,"  and  at  the  same  time  showing  her  the  original. 
He  submitted,  that,  although  service  upon  a  mere  laundress  at  a  place 
where  the  defendant  occupies  chambers  will  not  be  good  service,(a)  yet 
that  it  was  different  where  the  place  of  service  was  the  defendant's 
residence. 

Maule,  J.  Service  on  a  "  housekeeper"  at  a  place  where  several 
persons  are  residing,  clearly  will  not  do,  without  showing  that  she  had 
authority  to  receive  papers  for  the  defendant.  Rule  refused. 

(a)  See  Dodd  v.  Drammond,  1  Dowl.  P.  C.  381. 


*103]  *WOOLF  V.  THE  CITY  STEAM-BOAT  COMPANY.  Jan.  29. 

A  company  may  be  declared  against  by  the  name  by  which  it  is  known^  without  alleging  it  to  be 
chartered  or  incorporated  or  registered. 

Assumpsit.  The  declaration  commenced  thus : — "  The  plaintiff  com- 
plains of  The  City  Steam-Boat  Company,  who  have  been  summoned  to 
answer  the  plaintiff,"  &c. 

Special  demurrer, — assigning  for  causes,  that  the  names  of  the 
defendants  were  not  stated,  that  it  did  not  appear  whether  they  were 
sued  as  a  corporation  or  a  company  completely  registered,  or  by  virtue 
of  what  act  of  Parliament  they  were  entitled  to  be  sued  by  the  name  of 
a  company. 

Hugh  Hilly  in  support  of  the  demurrer.     The  question  in  this  case 

'     'hether  the  plaintiff  may,  in  his  declaration,  describe  the  defendants 

ompany,  without  showing  whether  or  not  they  are  a  corporation,  ox 
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s  registered  company.  In  the  doubtful  state  of  the  allegation,  the 
defendants  could  not  safely  plead  nul  tiel  corporation.  [Gresswell,  J. 
Is  not  this  the  usual  form  of  declaring  against  a  corporation  ?  It  may 
be  that  the  defendants  are  a  chartered  company :  how  does  it  appear 
that  they  are  not?]  In  Thompson  v.  The  Universal  Salvage  Company, 
1  Exch.  694, — ^which  was  an  action  against  a  registered  company,  upon 
a  promissory  note, — the  declaration  stated  that  the  company  had  been 
duly  registered  under  the  statute  7  &  8  Vict.  c.  110.  [Maule,  J.  If 
the  defendants  in  fact  are  a  corporation,  the  declaration  is  correct :  if 
they  are  not,  they  may  traverse  it.]  In  The  Queen  v.  West,  1  Q.  B. 
826,  a  coroner's  *inquisition  stating  that  certain  goods  and  chat-  p^-  ^ 
tela  were  the  goods  and  chattels  of  the  proprietors  of  the  Hull  ^ 
and  Selby  Railway,  was  held  bad,  because  it  did  not  show  that  there 
was  any  corporation  so  intituled.  [Cresswell,  J.  That  case  would 
have  been  more  to  the  purpose,  if  the  defendants  here  had  been  described^ 
as  "the  proprietors  of  the  City  Steam-Boats."]  Since  the  statutes 
creating  these  registered  corporations,  it  is  essential  that  they  should  in 
all  proceedings  be  described  according  to  the  truth.  [Cresswell,  J. 
How  can  the  mode  of  describing  them  in  pleading,  be  affected  by  the 
statutes  T\  It  is  important  that  the  true  character  in  which  a  party 
sues  or  is  sued  should  appear  upon  the  record. 

HawktnSy  eantrd,  was  not  called  upon. 

Maule,  J.  The  mode  of  pleading  is  governed  either  by  positive  rules 
or  by  a  known  course  of  precedents.  There  is  no  positive  rule  that  I 
am  aware  of,  which  requires  such  a  mode  of  description  as  the  defend- 
ants' counsel  insists  upon  in  this  case :  nor  is  the  description  which  is 
given  at  all  out  of  the  usual  form :  it  impliedly  aidounts  to  an  allegation 
that  the  defendants  are  a  corporate  body.  I  think  the  plaintiff  is  enti- 
tled to  judgment. 

The  rest  of  the  court  concurring.  Judgment  for  the  plaintiff. 


*MILLER  and  Another  v.  SHUTTLEWORTH.    Jan.  31.  [*105 

Where  a  canee  l»  referred,  the  arbitrator  to  be  at  liberty  to  state  any  point  of  law  for  the  opinion 
of  the  coorty  and  he  declines  to  do  so,  the  court  will  not  interfere  with  his  discretion. 

This  was  an  action  brought  by  the  plaintiffs,  who  were  attorneys,  to 
recover  against  the  defendant,  a  member  of  the  committee  of  manage- 
ment of  a  railway  company,  the  amoimt  of  a  bill  of  costs  for  business 
done  for  the  company.  The  cause  came  on  for  trial  at  the  last  assizes 
at  Guildford,  when  a  verdict  was  found  for  the  plaintiffs,  by  consent, 
for  ^0007.,  subject  to  a  reference  to  a  barrister,  who  was  to  be  at  liberty 
to  raise  any  question  of  law  for  the  opinion  of  the  court.  The  only  evi- 
dence of  retainer  before  the  arbitrator,  was,  a  resolution  of  the  managing 
committee  to  which  the  defendant  was  not  a  party :  and  it  was  thereupon 
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objected  that  the  defendant  was  not  liable,  and  the  arbitrator  was  re- 
quested to  raise  the  point  upon  his  award ;  which  he  omitted  to  do,  and 
made  an  award  in  the  plaintiffs'  favour  for  a  considerable  sum. 

Pearson  now  moved  to  set  aside  the  award,  or  to  refer  it  back  to  the 
arbitrator  to  state  the  point.  [Maule,  J.  Was  the  arbitrator  bouiid  to 
raise  the  question  ?]  There  are  many  things  which  a  party  is  bound  to 
do,  though  the  language  of  the  instrument  is  permissive  only:  for 
instance,  in  acts  of  parliament,  and  in  marriage  settlements,  <<  may"  is 
often  construed  to  mean  <<  shall."  So,  the  court  will  control  the  discre- 
tion of  an  arbitrator  where  the  point  sought  to  be  raised,  and  which  he 
had  power  to  raise,  was  a  grave  point  of  law. 

WiLDB,  C.  J.     These  orders  are  well  understood.     There  is  a  material 

^^r^f^n  difference  between  a  reservation  of  *power  to  the  arbitrator  to 

-*  state  points  of  law  for  the  opinion  of  the  court,  and  a  direction 

that  he  shall  do  so.     The  parties  are  clearly  bound  by  the  decision  of 

the  arbitrator :  and  we  have  no  power  to  interfere. 

Maule,  J.  It  was  in  the  discretion  of  the  arbitrator  to  raise  the 
point  or  not,  as  he  might  see  fit. 

The  rest  of  the  court  concurring.  Rule  refused. 


DODD  V.  WIGLEY.    Jan.  29. 

To  entitle  m  defendant  to  enter  a  sugi^estion  to  deprive  the  plaantUr  of  costs,  under  the  eoontj 
courts  act,  9  A  10  Viet  c.  95,  the  affidavit  must  in  positave  terms  state  that  the  defendant  was 
resident  within  the  local  jurisdiction,  and  must  negative  the  parties'  respectively  being  officers 
of  the  county  court,  at  the  |tm«  of  the  commeneement  of  the  action, 

Qwatrtf  whether  a  case  is  brought  within  the  second  exception  of  the  128th  section,  where  pari 
of  the  cause  of  action  arose  (i.  e.  where  some  of  the  goods  were  delivered,  or  a  portion  of  the 
work  done)  within  the  jurisdiction  of  the  court  "within  which  the  defendant  dwells  or  carries 
on  his  business  at  the  time  of  the  action  brought  ?"(a) 

JoTCE,  on  the  fourth  day  of  this  term,  obtained  a  rule  nisi  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs,  under  the  9  &;  10  Vict.  c. 
95,  s.  129,  upon  an  affidavit  {b)  which  stated, — ^that  this  was  a  personal 
action  for  the  recovery  of  a  debt  not  exceeding  20Z.,  that  is  to  say  the  . 
sum  of  3Z.  4^.  8(2.,  in  which  no  'title  to  any  corporeal  or  incorporeal 
^^  A7-1  hereditament,  or  toll,  '^'fair,  market,  or  franchise  ever  was  or  is  in 
-*  question,  or  the  validity  of  any  devise,  bequest,  or  limitation  un- 
der any  will  or  settlement  disputed,  but  that  the  action  was  an  action 
of  debt  for  medical  attendance,  and  for  medicine  and  goods  sold  and 
delivered ;  that  the  cause  was  tried,  on  the  1st  of  December  last,  at  the 
Secondaries'  Office,  in  Basinghall  Street,  in  the  city  of  London,  when  the 

(a)  But  see  Wood  «.  Perry,  post,  p.  114,  «.  (a). 

(i)  See  Walker  v.  Fumell,  14  Jurist,  45,  where  it  was  held,  by  the  court  of  Exchequer,  that  an 
affidavit  for  a  rule  to  deprive  a  plaintiff  of  costs  under  the  9  A  10  Vict  c.  95,  s.  129,  may  be  mad* 
by  a  stranger,  who  is  not  shown  to  be  connected  with,  or  have  any  peculiar  means  of  knowledge 
of  either  tlhe  fiMt«  of  the  soit^  or  of  the  parties  to  it 
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plaintiff  only  gave  evidence  of  medicines  delivered  to  the  defendant,  and 
a  verdict  was  found  for  the  plaintiff  for  the  sum  of  21. 10«.,  and  no  more, 
being  the  amount  of  medicines  proved  to  have  been  delivered  to  the 
defendant ;  that  the  cause  of  action  herein  did  arise,  in  some  material 
point,  within  the  jurisdiction  of  the  Westminster  county-court  of  Middle- 
sex, in  which  (?)  the  defendant  dwells  and  carries  on  his  business, /or,  the 
deponent  said  that  all  the  medicines,  with  the  exception  of  about  three 
small  items,  not  exceeding  10«.,  were  delivered  to  the  defendant  at  the 
Union  Club  House,  which  is  within  the  jurisdiction  of  the  said  Westmin- 
ster county-court  of  Middlesex,  and  is  the  place  where,  before  and  at  the 
time  of  the  commencement  of  this  suit,  the  defendant  was  and  is  em- 
ployed, dwells  J  and  carries  on  his  business;  that  the  plaintiff  does  not 
nor  did  he  at  the  time  of  the  commencement  of  this  suit,  dwell  more  than 
twenty  miles  from  the  defendant,  /or,  the  deponent  said  that  the  plaid- 
tiff  is,  and  then  was,  a  surgeon,  dwelling  at,  and  carrying  on  his  business 
at,  the  Westminster  Road,  Lambeth,  in  the  county  of  Surrey,  and 
the  defendant  is  a  clerk  to  the  Union  Club,  and  resides  and  dwells 
at  the  Union  Club  aforesaid,  which  is  within  the  jurisdiction  of  the  said 
Westminster  county-court  of  Middlesex,  and  the  places  of  residence 
last  aforesaid  are  less  than  two  miles  from  each  other ;  that  the  plaintiff 
had,  at  the  time  when  the  debt  for  which  this  action  is  brought  was  con- 
tracted, a  residence  or  place  of  business  within  the  jurisdiction  of  the 
said  Westminster  *county-court  of  Middlesex,  that  is  to  say,  in  p^^/x^ 
Clifford  Street,  Bond  Street,  in  the  county  of  Middlesex ;  that  ^ 
some  0^  the  goods  were  proved  to  have  been  sent  from  Clifford  Street ; 
that  neither  the  plaintiff  nor  the  defendant  is  an  officer  of  the  said 
Westminster  county-court  of  Middlesex,  nor  was  any  officer  of  the 
said  county-court  a  party  directly  or  indirectly  concerned  in  the  mat- 
ters in  question  in  this  cause ;  that  neither  the  plaintiff  nor  the  defend- 
ant, as  the  deponent  believed,  is  exempt  from  or  out  of  the  jurisdiction 
of  the  said  Westminster  county-court  of  Middlesex,  but  the  defendant 
ought  to  have  been  summoned  in  the  said  cause  by  the  plaintiff  in  the  said 
Wesfminster  county-court  of  Middlesex,  the  cause  being  a  cause  for 
which  a  plaint  ought  to  have  been  entered  in  the  said  county-court ;  that 
judgment  was  signed  herein  on  the  9th  of  January  instant,  but  the 
plaintiff  had  not  yet  taxed  his  costs ;  and  that  the  said  Westminster 
county-court  of  Middlesex  was,  at  the  time  of  the  commencement  of  this 
suit,  and  now  is,  a  county-court  for  the  recovery  of  debts  and  demands 
under  and  according  to  the  provisions  of  an  act  made  and  passed,  &c., 
intituled,  &c.,  and  had  been  before,  and  was  at  the  time  of  the  com- 
mencement of  this  action,  and  now  is,  established,  constituted,  and  hoi- 
den  in  and  for  the  district  of  Westminster,  in  the  county  of  Middlesex. 
Q-,  T.  White  now  showed  cause,  upon  an  affidavit  of  the  plaintiff, 
stating  that  his  demand  for  which  the  verdict  passed,  commenced  against 
the  defendant  in  November,  1846,  at  which  time,  and  from  thence 
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hitherto,  the  deponent  resided  and  carried  on  his  said  profession  and 
business  of  a  surgeon  and  apothecary,  &c.,  and  still  did  so  at  No.  91, 
Westminster  Bridge  Road,  in  the  county  of  Surrey,  which  is  a  place 
*1  OQl  ^^^  ^^^^^  *^®  district  or  jurisdiction  of  the  Westminster  *county- 
^  court  of  Middlesex ;  and  that  certain  specified  items  of  the  plain- 
tifi^'s  demand,  together  amounting  to  12«.  6d.,  and  which  were  included 
in  the  sum  for  which  the  verdict  was  given,  were  for  medicines  delivered 
fo  the  defendant  at  No.  91,  Westminster  Bridge  Road. 

The  general  jurisdiction  given  to  the  county-court  by  the  58th  section 
of  the  9  &  10  Vict.  c.  95,  is  limited  and  controlled  by  the  exceptions 
contained  in  s.  128,  which  enacts  that  <<all  actions  and  proceedings 
which  before  the  passing  of  this  act  might  have  been  brought  in  any  of 
Her  Majesty's  superior  courts  of  record, — where  the  defendant  dwells 
more  than  twenty  miles  from  the  defendant, — or,  where  .the  cause  of 
action  did  not  arise  wholly  or  in  some  material  point  within  the  juris- 
diction of  the  court  within  which  the  defendant  dwells  or  carries  on  his 
business  at  the  time  of  the  action  brought, — or  where  any  officer  of  the 
county-court  shall  be  a  party,  except  in  respect  of  any  claim  to  any 
goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  or 
the  proceeds  or  value  thereof, — ^may  be  brought  and  determined  in  any 
such  superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as 
if  this  action  had  not  been  passed.''  The  affidavit  upon  which  this  motion 
is  founded,  does  not  properly  negative  either  the  second  or  the  third 
exception  in  that  section,  and  therefore  the  defendant  has  failed  to  show 
affirmatively,  as  he  was  bound  to  do,  that  the  plaintiflf's  right  to  sue  in 
the  superior  court  is  taken  away :  Matthew  r.  Broughall,  5  Man.,  Gr. 
&  S.  937 ;  Meeten  v,  Nicholls,  5  Man.,  Gr.  &  S.  848.  As  to  the  second 
exception,  the  affidavit  states,  that  the  cause  of  action  arose,  in  some 
material  point,  within  the  jurisdiction  of  the  Westminster  court,  in 
which  the  defendant  dwells  and  carries  on  his  business,  /or,  that  the 
*1 1  ft!  g^^^s  (with  a  small  exception)  *were  delivered  to  the  defendant  at 
^  the  Union  Club  House,  which  is  within  the  jurisdiction,  and  is  the 
place  where,  before  and  at  the  time  of  the  commencement  of  this  suit,  the 
defendant  was  and  is  employed^  dwells^  and  carries  on  Ms  business.  In 
no  part  of  the  affidavit  is  there  any  statement  as  to  where  the  defendant 
dwelt  at  the  time  the  <iction  was  brought.  [Maulb,  J.  Might  not  per- 
jury be  assigned  upon  this  affidavit,  if  it  were  untrue  that  the  deponent 
was  employed  at  the  Union  Club  House  at  the  time  of  the  contract,  and 
dwelt  there  at  the  time  of  the  commencement  of  the  action  ?]  It  is 
submitted  that  it  could  not. 

The  third  exception  in  the  128th  section  is — "where  any  officer  of  the 
nty-court  shall  be  a  party."  As  to  this,  all  that  the  affidavit  states, 
hat  "  neither  the  plaintiff  nor  the  defendant  is  an  officer  of  the  said 
itminster  county-court  of  Middlesex,  nor  was  any  officer  of  the  said 
ity-court  a  party  directly  or  indirectly  concerned  in  the  matters  in 
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question  in  this  cause.*'  That  refers  to  the  time  of  swearing  the  affi- 
davit, whereas  the  statute  speaks  as  of  the  time  of  action  brought. 
Besides,  the  exception  applies  to  officers  of  any  county-court ;  for,  by 
the  interpretation  clause,  s.  142,  <(  county-court'*  is  to  be  understood  to 
mean  (<any  court  holden  under  this  act."  [Wilde,  G.  J.  I  do  not 
think  you  will  make  much  of  that  point.] 

The  true  interpretation  of  the  second  exception  in  the  128th  section, 
IB,  that  the  jurisdiction  of  the  superior  courts  is  not  taken  away,  unless 
the  cause  of  action  arises  wholly  or  in  some  material  pointy — that  is, 
some  material  point  which  pervades  the  whole  cause  of  action, — within 
(he  jurisdiction  of  the  court  within  which  the  defendant  dwells  or  car- 
ries on  his  business  at  the  time  of  the  action  brought.  And  this  the 
iffidavit  does  not  show.  Alderson,  B.,  suggested  the  point  in  Butler  v. 
*Corney,  2  Exch.  474,  17  Law  Journ.,  N.  S.  Exch.  265,  but  it  ^.^  . 
iras  not  decided.  In  the  course  of  the  argument,  the  learned  baron  ^ 
Asked — « Is  not  the  meaning  of  the  128th  section,  that  the  superior 
court  shall  not  have  jurisdiction,  where  any  material  part  of  the  cause 
of  action  arises  within  the  jurisdiction  of  the  county-court?"  And, 
subsequently,  he  adds — «  The  section  is  awkwardly  worded :  I  am  not 
certain  that  it  does  not  mean,  <  if  no  material  part  of  the  cause  of 
action  arises  out  of  the  jurisdiction,'  instead  of  meaning  as  I  at  first 
thought,  » if  any  material  part  arises  within  it.*  **  [V.  Williams,  J.  The 
expression  in  the  statute  is,  «  material  poinL'*'\  The  plaintiff's  affidavit 
shows  that  a  material  part  of  the  cause  of  action  arose  in  Surrey. 
[Maule,  J.  Suppose  the  plaintiff  had  sued  in  the  superior  court  for  the 
goods  delivered  in  Surrey  only  ?]  In  that  case,  the  objection  could  not 
have  arisen.  [Maule,  J.  Then  is  he  to  forfeit  his  right  to  sue  in  the 
superior  court,  because  he  has  added  a  cause  of  action  arising  in  Middle- 
sex ?]  It  is  submitted  he  does  not.  [V.  Williams,  J.  The  plaintiff 
has  his  option,  unless  the  whole  demand  arises  within  the  county  in  which 
the  defendant  dwells.  There  is  here  no  material  point  pervading  the 
whole  cause  of  action,  that  arose  wjthin  the  jurisdiction  of  the  West- 
minster county-court.] 

Joyce^  in  support  of  his  rule.  Butler  v.  Corney  and  Hayter  v.  Fish, 
6  Man.,  Gr.  &  S.,  568,  are  authorities  to  show  that  the  courts  will  not 
examine  the  affidavits  in  these  cases  with  the  same  astuteness  they  would 
apply  to  pleadings  on  special  demurrer.  The  affidavit  here,  it  is  submitted, 
is  reasonably  sufficient  to  satisfy  all  the  requisitions  of  the  statute.  In 
Hayter  v.  Fish,  the  affidavit  was  held  to  be  sufficient,  although  it  did  not 
show  within  which  of  the  eleven  districts,  into  which  the  county  of  Mid- 
dlesex is  divided,  the  defendant  dwelt.  There  is  "^mdoubtedly  ri^-t-^^ 
a  little  grammatical  inaccuracy  in  the  frame  of  this  affidavit:  but  ^ 
it  distinctly  enough  appears  that  the  defendant's  dwelling-place,  as  well 
at  the  time  the  goods,  &c.,  were  supplied,  as  at  the  time  of  action  brought, 
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was,  the  Union  Club  House.  The  negation  of  the  parties'  respectively 
being  officers  of  the  court,  also,  is  sufficiently  pointed  and  precise. 

The  words  ^<  cause  of  action"  have  already  received  a  judicial  inter- 
pretation in  the  case  of  Grimbly  v.  Aykroyd,  1  Exch.  479,  17  Law 
Journ.  N.  S.  Exch.  167,  where  they  were  held  to  mean  «  cause  of  one 
action."  So,  here,  the  cause  of  action  is,  the  plaintiff's  whole  demand. 
The  question  is,  whether  the  cause  of  action,  in  some  material  point, 
arose  out  of  the  local  jurisdiction.  The  words  <<  material  point"  are 
evidently  used  by  the  legislature  in  the  same  sense  as  the  courts  use 
«  material  evidence"  in  the  case  of  rules  to  restore  the  venue.  "  Some 
material  point"  means  <<some  material  portion"  of  the  plaintiff's  whole 
claim.  This  is  the  only  sensible  construction  that  can  be  put  upon  the 
words  of  the  128th  section.  [V.  Williams,  J.  If  your  argument  be 
correct,  it  would  have  been  easier  for  the  legislature  to  have  said, 
<<  where  the  cause  of  action  shall  not  have  arisen  wholly  or  partially 
within  the  jurisdiction  of  the  county-court,"  &c.]  Experience  will 
hardly  justify  the  court  in  assuming  that  the  legislature  is  accustomed 
to  adopt  the  readiest  mode  of  expressing  its  meaning.  The  construction 
contended  for  on  the  other  side  will  tend  very  materially  to  impair  the 
usefulness  of  this  act  of  parliament.  The  precise  point  is  now  sub  judice 
in  the  court  of  Exchequer.(a) 

Wilde,  C.  J.  I  think  the  affidavit  upon  which  this  rule  was  obtained, 
*11^1  is  not  sufficiently  precise.  We  are  "^bound  to  see  that  the  party 
-^  distinctly  pledges  himself  to  the  truth  of  the  facts  which  he  states. 
The  affidavit  in  this  case  fails  in  the  two  particulars  that  have  been 
pointed  out.  In  the  first  place,  it  does  not  show  that  the  defendant  was 
resident  within  the  jurisdiction  of  the  Westminster  county-court  of  Mid- 
dlesex at  the  time  of  the  commencement  of  the  action.  In  the  next 
place,  it  merely  negatives  the  parties  being  officers  of  the  county-court 
at  the  time  of  making  the  affidavit.  The  material  time,  in  respect  of 
both,  is,  the  time  of  the  commencement  of  the  action.  It  becomes, 
therefore,  unnecessary  to  determine  the  other  point,  which  is  one  that 
might  have  required  further  consideration.    The  rule  must  be  discharged. 

Cresswell,  J.(i)  The  question  upon  the  merits  is  certainly  one  of 
difficulty.  But  I  agree  with  the  lord  chief  justice  in  thinking  that  the 
affidavit  is  insufficient.  It  is  said  that  the  meaning  of  the  affidavit  is 
obvious,  though  grammatically  incorrect.  If  it  be  grammatically  incor- 
rect, and  insensible  unless  construed  in  the  way  contended  for  on  the  part 
of  the  plaintiff,  it  must  receive  that  construction.  But  I  do  not  see  why 
we  should  impute  bad  grammar  to  the  defendant.  If  the  defendant 
meant  to  say,  that,  at  the  time  of  the  commencement  of  the  suit,  he  was 
employed  at  the  Union  Club  House,  and  that  he  is  still  employed  there, 
and  dwells  and  carries  on  his  business  there,  he  has  used  language  apt 

(a)  In  Wood  «.  Peny,  Tide  post,  p.  114,  n.  (a) 
(h)  Mauli.  J.,  had  gone  to  ohamben. 
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enough  to  convey  his  meaning.  In  the  case  cited,  of  Hayter  v.  Fish,  the 
affidavit  did  state  the  place  of  residence  of  the  parties  at  the  time  of 
the  commencement  of  the  action :  the' defect  that  was  principally  relied 
on,  was,  that  it  did  not  state  within  the  jurisdiction  of  which  of  the 
eleven  districts  into  which  the  county  of  Middlesex  is  divided,  the  cause 
of  action  arose,  or  the  parties  respectively  carried  on  business. 

*V.  Williams,  J.     If  any  affidavit  at  all  is  required  in,  these  r^^-t-tA 
cases,  the  ordinary  rules  that  are  applicable  to  the  construction  ^ 
of  affidavits  must  be  applied  to  them.     It  is  to  be  regretted  that  the 
principal  point  should  be  left  undecided.(a) 

Rule  discharged,  with  costs. 

(a)  The  court  of  Exchequer  haa  since  decided,  In  m  manner  which  is  not  in  Moordanoe  with  the 
erident  imprenion  of  ihe  majority  of  the  court  in  the  principal  case :  Wood  «i  Perry,  6  D.  A  L. 
194.    Aldersoh,  B.y  dellTering  the  judgment  of  the  court  there,  says : — 

<'The  plaintiff  dwells  within  twenty  miles  of  the  defendant;  and  the  question  is,  whether  the 
eause  of  action  arose  *  wholly  or  in  some  material  poinf  within  the  jurisdiction  of  the  oounty- 
eourt  of  Brompton,  where  the  defendant  resided,  or  of  Westminster,  where  he  carried  on  his 
business  when  this  action  was  brought  It  seems  clear,  that,  if  each  of  the  items  is  to  be  treated 
as  constituting  a  separate  cause  of  action,  one  whole  cause  of  action  arose  out  of  either  jurisdic- 
tion, and  then  it  would  seem  to  foUow  that  the  superior  court  was  the  only  eourt  in  which  the 
whole  demand  could  be  recovered  in  one  action.  But  we  think  this  must  be  determined  in  con- 
formity with  the  rule  laid  down  by  this  court  in  Ackroyd,  In  re,  1  Ezch.  479.  We  there  laid  it 
down,  that,  where  a  tradesman  has  a  bill  against  a  party  for  any  amount^  in  which  the  items  are 
so  connected  together  that  it  appears  that  the  dealing  is  not  intended  to  terminate  with  one  con- 
tnet»  but  to  be  continued,  so  that  one  item,  if  not  paid,  shall  be  united  with  another,  and  form 
one  emtinuoiis  demand,  the  whole  together  forms  but  one  cause  of  action,  and  cannot  be  dirided. 
In  other  words,  we  held  that  the  words  '  cause  of  action,'  in  this  act  of  parliament  meant  *  cause 
of  one  action,'  and  were  not  to  be  limited  to  an  action  upon  one  separate  contract  l)ow,  here, 
tiie  items  in  this  bill  are  thus  connected  together,  and  the  whole  biU  forms  one  cause  of  action. 
Then,  if  so,  it  follows  that  it  is  a  cause  of  action  not '  wholly*  occurring  within  the  jurisdiction 
of  the  county-court  either  of  Brompton  or  of  Westminster;  for,  a  part  of  it  occtkrs  within  the 
jurisdiction  of  ClerkenweU,  where  the  defendant  neither  resides  nor  carries  on  his  business. 
Bnt»  does  it  arise  in  some  'material  pointT  within  the  first  two  jurisdictions,  or  either  of  them  ? 
We  think  it  does ;  and  we  are  disposed  to  determine  the  question  by  laying  down  some  definite 
mle  which  may  be  easily  acted  upon ;  and  to  hold,  that,  if  any  one  item  ariwt  within  thejurisdic- 
ii0»  of  a  eotmiy-«mrt,  in  »ueh  a  bill  cm  c4m,  the  eauee  of  action  in  eome  matericU  point  arieee  within 
tkat  juriedietion. 

Where  goods  are  ordered  of  a  tradesman  on  the  Ist  of  January,  and  distinct  orders  for  other 
goods  are  giren  on  the  2d,  8d,  4th,  5th,  dbc,  *if  from  the  previous  dealings  between  the  r^c-i  -i  r 
pvtiea,  or  from  general  usage,  or  otherwise,  it  is  to  be  inferred  that  it  was  contemplated  L  ^^^ 
by  the  parties,  that,  in  the  event  of  the  dealing  continuing,  the  several  items  should  be  included 
in  weekly,  monthly,  quarterly,  or  yearly  bills,  the  result  of  such  an  arrangement^  and  the  legal 
pontlon  of  the  parties,  saema  to  be  this,— apon  the  delivery  and  acceptance  of  the  first  parcel  of 
goods,  delivered  on  the  1st  of  January,  an  entire  contract  is  created,  and  a  complete  cause  of 
ftction  accrues,  the  tradesman  being  under  no  engagement  to  sell  other  goods,  or  to  give  credit 
beyond  the  price  of  the  articles  then  delivered :  when,  on  a  subsequent  day,  other  goods  are  deli- 
▼•red  and  aocepted,  a  new  contract  arises,  not  simply  a  contract  to  pay  for  the  goods  then  deli- 
Tered,  but  a  new  entire  contract  by  which  the  tradesman  wsives  his  existing  right  to  payment 
for  the  goods  delivered  on  the  let  of  January,  and  the  purchaser  agrees  to  pay  for  both  parcels 
as  upon  one  entire  sale,  et  tic  totiee  quoiiee.  After  ihe  successive  waiver  and  extinguishment  of 
ea«h  preceding  oontract,  the  only  subsisting  contract  and  cause  of  action  ex  contractu  will  be  the 
last  The  distinction  between  a  cause  of  action  upon  one  entire  contraoty  and  one  cause  of  action 
of  contnet,  appears  to  be  too  refined  to  be  readily  appreciable.  In  Ackroyd,  in  re,  there  appeared 
to  be  one  entire  prevenient  governing  contract  of  which  the  respective  deliveries  were  merely  the 
execution — the  overt  acta. 

After  the  rule  had  been  so  fi«quentiy  laid  down  In  text-books  and  acts  of  parliament,  that 
entiire  eanses  of  action  should  not  be  splits  for  the  purpose  of  bringing  them  within  the  compe- 
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tencj  of  ooorts  of  limited  jurisdiotioD,  it  may  have  been  anDeoeasaiy  to  repeat  the  prohibition  in 
the  small  debts  act  The  old  role  was  evidently  directed  against  the  splitting  of  one  entire  con- 
tract; as  appears  from  the  particular  oases  of  abuse  which  are  put:  and  there  is  nothing  to  show 
that  the  legislature  was  not,  on  the  present  occasion,  proceeding,  however  unnecessarily,  in  the 
same  track.  It  has  lately,  indeed,  been  decided  (Vines  v.  Arnold,  post,  M.  T.  1849)  that  a  plain- 
tiff, having  recovered  in  the  county-court  for  part  of  one  entire  demand,  is  not  precluded  from 
afterwards  suing  in  the  superior  court  for  the  residue  of  that  demand,  where  he  has  not  signified 
his  election  to  forego  the  residue  of  his  demand,  under  s.  63. 

In  indebitatus  assumpsit,  the  action  is  not  founded  directly  upon  the  several  debts  included  in, 
or  rather  covered  by,  the  count,  but  upon  the  one  entire  contract  founded  on  the  promise,  of 
which  the  several  contracts  form  the  consideration.  The  modem  indebitatus  count  in  debt  is  an 
inartificial  perversion  of  the  indebitatus  count  in  assumpsit 

And  see  F.  N.  B.  46 ;  Sinclair  v.  Bowles,  9  B.  A  C.  92,  4  M.  db  R.  1 ;  The  King  v.  The  Sheriff 
of  Herefordshire,  1  B.  db  Ad.  672 ;  Roberts  v.  Havelock,  3  B.  A  Ad.  404;  Neale  v.  Ellis.  1  D.  db  L. 
163 ;  Wiokham  v.  Lee,  12  Jurist,  628. 


*116]  *SHEILS  V.  RAIT.    Jan.  80. 

One  who  resides  in  Scotland,  and  carries  on  business  in  London  by  means  of  an  agent,  is  not 
bound  to  sue  in  the  city  small  debts  court  established  under  the  10  A  11  Vict  c.  Ixxi.,  for  a 
debt  not  exceeding  202. 

Simon,  on  a  former  day,  obtained  a  rule  nisi  to  enter  a  suggestion, 
under  the  10  &  11  Vict.  c.  Ixxi.,  to  deprive  the  plaintiflF  of  costs,  the 
sum  recovered  being  under  202.,  and  the  subject-matter  being  within 
the  jurisdiction  of  the  city  of  London  small  debts  court.  The  affidavit 
upon  which  the  motion  was  founded,  stated,  that  the  action  was  brought 
to  recover  42.  for  goods  sold  and  delivered ;  that,  at  the  trial  before  the 
sheriffs  of  London,  the  plaintiff  recovered  a  verdict  for  32.  16«.  and  no 
more ;  that,  before  and  at  the  time  of  the  commencement  of  the  action, 
the  defendant  carried  on  his  business,  and  still  resides  and  carries  on 
his  business,  at  No  25  Moorgate  Street,  in  the  city  of  London  within 
the  jurisdiction  of  the  court  for  the  recovery  of  small  debts,  established 
in  and  for  the  city  of  London,  under  the  10  &  11  Vict.  c.  Ixxi.,  and 
that  a  plaint  might  have  been  entered  in  the  said  court  for  the  recovery 
of  the  sum  so  claimed  by  the  plaintiff;  that  the  plaintiff  carries  on  his 
btisiness  as  a  spirit  merchant  at  the  Three  Cranes  Wharf,  Upper  Thames 
Street,  in  the  said  city  of  London,  within  the  jurisdiction  of  the  said 
court,  and  within  twenty  miles  of  the  defendant's  said  residence  and 
place  of  business ;  and  that  the  goods  were  delivered  at  the  residence 
and  place  of  business  of  the  defendant,  from  the  said  wharf.  The  affi- 
davit then  proceeded  to  negative  the  judge  having  certified  under  the 
^^^-  118th  Bection,(a)  and '^'also  to  negative  the  second  exception  in 

^J  the  112th  section.(J) 

Phinn  now  showed  cause,  upon  an  affidavit  which  stated  <<  that  the 
plaintiff  does  not  now,  and  did  not  at  the  time  of  the  commencement  of 
this  action,  or  at  the  time  when  the  cause  of  action  arose,  or  at  any 
time  since  such  cause  of  action  arose,  dwell  or  reside,  or  personally  carry 

(a)  Which  corresponds  with  the  129th  section  of  the  9  db  10  Viet  c.  95. 
(6)  This  section  corresponds  with  s.  128  of  the  9  db  10  Vict  c.  95,  ante,  p.  109,  save  in  the  par* 
tlonlar  pointed  oat»  6  Man.  Or.  k  S.  244  (a).    Baa  the  Motion,  post,  p.  118  (e). 
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on  his  business  at  Three  Cranes  Wharf,  or  at  any  other  place  in  the 
city  of  London,  or  at  any  place  not  more  than  twenty  miles  distant  from 
the  said  city,  but  that  the  plaintiff,  before  and  at  the  time  when  the  said 
cause  of  action  arose,  dwelt  or  resided  and  carried  on  his  business,  and 
from  thence  hitherto  continually  hath  dwelt  or  resided  and  carried  on 
his  business,  in  the  borough  of  Leith,  in  Scotland,  which  said  borough 
is  much  more  than  twenty  miles  distant  from  the  city  of  London  ;  that, 
since  the  year  1845,  the  plaintiff  employed  the  deponent  as  his  agent 
for  the  sale  of  goods,  and  for  that  purpose  had  a  vault  or  store-cellar  at 
Three  Cranes  Wharf,  but  that  he  never  slept  or  resided  at  the  said 
vault  or  store-cellar,  and  that  he  had  not,  at  the  time  of  the  order  for, 
and  the  sale  and  delivery  to  the  defendant  of,  the  goods  in  respect  of 
which  this  action  was  brought,  or  at  any  time  since,  any  residence  or 
dwelling  in  the  city  of  London,  or  within  twenty  miles  thereof;  that,  to 
the  best  of  the  deponent's  belief  and  knowledge,  the  plaintiff  had  not 
been  in  London,  or  within  twenty  miles  thereof,  for  the  last  three  years ; 
and  that  the  goods  were  ordered  by  and  delivered  to  the  defendant  in 
the  year  1847." 

The  affidavit  upon  which  the  rule  was  obtained  does  not  negative  the 
plaintiff's  right  to  sue  in  the  superior  *court:  it  does  not  show  r:4,i^Q 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the  action,  ^ 
dwelt  within  twenty  miles  of  the  defendant's  place  of  abode :  Peterson 
r.  Davis,  6  Man.  Gr.  &  S.  235.  To  hold  that  a  plaintiff  who  resides  in 
Scotland,  and  transacts 'business  in  London  by  an  agent,  is  bound  to 
have  recourse  to  the  local  courts  to  enforce  debts  contracted  within  the 
jurisdiction,  would,  in  truth,  amount  to  a  confiscation,  seeing  that  the 
judge  of  the  local  court  usually  requires  the  party  himself  to  appear 
and  give  evidence  in  support  of  his  claim. 

Simony  in  support  of  his  rule.  To  hold  a  person  carrying  on  business 
as  this  plaintiff  does,  not  to  be  compelled  to  sue  in  the  inferior  court, 
will,  in  effect,  be  abrogating  the  statute,  so  far  as  regards  all  persons 
who  are  represented  by  agents  here.  It  is  submitted  that  the  plaintiff 
substantially  resides  in  London.  [Wilde,  C.  J.  Suhstantially^  I  should 
say,  h:  dwells  in  Scotland.  Cresswell,  J.  How  can  a  man  be  said 
to  "  dwell"  in  London  by  an  agent?]  It  is  submitted  that  he  may, 
within  the  meaning  of  this  act.  [Cresswell,  J.  How  would  you  con- 
strue the  word  «  dwells"  in  the  40th  section  ?(a)]  Very  much  in  the  -^^  ^  ^ 
same  way  as  in  the  112th.(6)   [Cresswell,  J.   That  would  be  *giv-  L 

(a)  Wliich  enacta,  "that  rach  saminons  may  issae,  prorided  the  defondant,  or  one  of  the  de« 
fendanta,  shaU  dweU  or  oany  on  his  business  within  the  city  of  London,  or  the  liberties  thereof, 
at  the  time  of  the  action  brought ;  or  provided  the  defendant,  or  one  of  the  defendants  shall  haT» 
dwelt  or  earried  on  his  business  therein  at  some  time  within  six  calendar  months  next  before  the 
time  of  the  action  brought;  or  if  the  cause  of  action  arose  therein/' 

{h)  Which  enacto,  **  that  all  actions  and  proceedings  which  before  the  passing  of  this  act  might 
liare  been  brought  in  any  of  Her  Majesty's  superior  courts  of  record, — where  the  plaintiff  dweUt 
more  than  twenty  milee/rmn  the  defendant, — or  where  any  officer  of  ihe  court  holden  under  the 
pttmnons  of  this  act  shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods  and  chattel!. 

VOL.  vn. — 11 
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ing  to  the  city-court  a  much  larger  jurisdiction  than  the  cotinty-coart 
possesses.     It  would  enable  a  man  residing  at  St.  Petersburgh  to  sue 
and  be  sued  in  the  city  of  London  for  demands  under  202.] 
Per  curiam^  Rule  discharged.(a) 

taken  in  execution  of  the  process  of  the  courti  or  the  proceeds  or  Talae  thereof, — may  be  brought 
and  determined  in  any  such  superior  court,  at  the  election  of  the  party  suing  or  proceeding,  a« 
if  this  act  had  not  been  passed." 

(a)  It  seems  the  proper  form  of  motion  in  these  cases  is,  <<to  set  aside  the  judgment,  if  signed 
on  payment  of  costs,  and  then  to  enter  the  suggestion :''  Per  Pabke,  B.,  Soames  v.  Coope^  S 
Exch.  38. 


In  re  Baroness  DUNSANY. 

The  court  refused  to  direct  the  proper  officer  under  the  3  A  4  W.  4,  c.  74,  to  receive  and  file  an 
acknowledgment,  where  the  affida^t  of  rerification  was  sworn  before  the  British  minister  at 
Florence : — it  not  appearing  that  there  was  any  difficulty  in  getting  it  sworn  before  some  pro- 
perly constituted  authority  at  that  place. 

Talfourd,  Serjt.,  moved  that  the  proper  officer  might  be  directed  to 
receive  and  filq  a  certificate  of  acknowledgment  of  the  execution  of  a 
deed  under  the  3  &  4  W.  4,  c.  74,  s.  79,  by  the  Baroness  Dunsany. 
The  deed  was  executed  under  the  direction  of  the  court  of  Chancery, 
and  the  acknowledgment  taken  before  commissioners  at  Florence.  The 
affidavit  was  sworn  before  the  British  minister  at  that  place,  and  there 
was  no  notarial  certificate.  He  referred  to  Pickersgill  in  re,  6  M.  & 
G.  250,  6  Scott,  N.  R.  831,  where  the  court  allowed  an  acknowledgment 
to  be  received,  where  the  affidavit  verifying  the  certificate  was  sworn 
before  the  minister  of  the  British  Chapel  at  Moscow.  [Wilde,  C.  J. 
There  was  an  affidavit  there,  that  there  was  no  proper  person  at  Moscow 
*1 901  ^®^^^®  whom  *the  affidavit  could  be  sworn,  there  being  no  English 
-*  notary  or  British  consul  within  several  hundred  miles ;  and  it 
appeared  that  no  magistrate  in  Russia  has  power  to  administer  an  oath. 
Cresswbll,  J.  Is  there  no  ordinary  authority  at  Florence  to  take  affida- 
vits? Has  the  British  minister  any  such  authority?]  There  is  no 
affidavit  that  he  has ;  but  it  undoubtedly  is  customary  for  him  to  admin- 
ister oaths ;  and  the  court  will  probably  take  judicial  notice  that  he  has 
such  authority. 

Wilde,  C.  J.  I  know  of  no  such  authority.  Nor  do  I  think  we  can 
dispense  with  the  ordinary  rule,  without  some  affidavit  showing  that  it 
cannot  be  complied  with. 

The  rest  of  the  court  concurring,  Rule  refused.(a) 

(d)  See  In  re  Rebecea  DarUng,  2  Man.  Or.  k  S.  347 ;  In  re  Sophia  Crawford,  4  JlCan.  Or.  k  8 
028. 


[*121 


7  MANNING,  GRANGER,  k  SCOTT.  120 


In  re  ELIZABETH  ELLEN  FOSTER.    Jan.  25. 

Where  property  is  sold  under  tlie  oompolsory  proTuioni  of  an  act  of  parliament,  that  part  of  the 
role  of  Hilary  term,  4  W.  i,  which  directe  inquiry  to  be  made  of  a  married  woman  at  the  time 
of  acknowledging  a  deed  to  oonvey  her  interest  nnder  the  3  A  4  W.  4,  c.  74,  whether  any  pro- 
vision is  made  for  her  in  oonsideration  of  her  so  giving  up  her  interest,  is  inapplicable. 

Hall  moved  that  the  proper  officer  might  be  directed  to  receive  and 
file  a  certificate  of  acknowledgment  of  the  execution  of  a  deed,  under  the 
8  4  4  W.  4,  c.  74,  b.  79,  by  Sarah,  the  wife  of  Joseph  Frith,  Ann,  thp 
wife  of  Benjamin  Rowley,  Hannah,  the  wife  of  James  Frith,  and  Eliza 
beth  Ellen,  the  wife  of  Richard  Thompson  Foster. 

*The  affidavit  verifying  the  certificate  of  acknowledgment,  pur- 
suant to  the  rule  of  Hilary  term,  4  W.  4,  stated,  that,  previous 
to  the  said  Sarah,  Ann,  Hannah,  and  Elizabeth  Ellen  making  the  said 
acknowledgment,  the  deponent  inquired  of  each  and  every  of  them  the 
said  Sarah,  Ann,  Hannah,  and  Elizabeth  Ellen,  whether  she  intended  to 
give  up  her  interest  in  the  estate  in  respect  of  which  such  acknowledg- 
ment was  taken,  without  having  any  provision  made  for  her  in  lieu  of, 
or  in  return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in 
such  estate;  and  that  in  answer  to  such  inquiry,  each  of  them  the  said 
Sarah,  Ann,  and  Hannah,  declared  that  she  did  intend  to  give  up  her 
interest  in  the  said  estate,  without  having  any  provision  made  for  her  in 
lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up  such  her 
interest,  (a)— of  which  declaration  of  the  said  Sarah,  Ann,  and  Hannah 
respectively,  the  deponent  had  no  reason  to  doubt  the  truth,  and  he  verily 
believed  the  same  to  be  true;  and  that  the  said  Elizabeth  Ellen,  in 
answer  to  such  inquiry,  declared  that  the  purchase-money  for  her  interest 
in  the  said  estate  was,  she  believed,  paid  into  the  Bank  of  England,  by 
way  of  a  provision  for  her,  in  consequence  of  her  so  giving  up  such  her 
interest,  in  the  said  estate :  and  the  deponent  further  said,  that,  before 
the  acknowledgment  of  her  l^e  said  Elizabeth  Ellen  was  so  taken,  he  was 
satisfied,  and  did  then  verily  believe,  that  such  provision^  had  been 
made,  (()  by  payment  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  court  of  Chancery,  "ea:  parte 
the  Sheffield  Town  Trustees,''  of  the  purchase-money  and  value  of  such 
her  interest  in  the  said  estate,  in  ^pursuance  of  the  lands  clauses  ^^^  ^o 
consoUdation  act,  1845,  8  &  9  Vict.  c.  18,  s.  69.((?)  ^ 


(a)  See  /n  re  Dixon,  4  Bfan.  Gr.  A  S.  031 ;  Ex  parte  Webber,  5  lb.  179. 

(6)  Bat  the  aiBdarit  did  not  state  that  the  terms  had  been  redaced  into  writing  and  produced 
to  the  commissioners. 

(e)  Which  enacts,  that — "with  respect  to  the  pnrchase-money  or  compensation  coming  to  par- 
ties having  limited  interests,  or  prevented  from  treating,  or  not  making  title," — "if  the  porchase- 
Bioney  or  compensation  which  shall  be  payable  in  respect  of  any  lands,  or  any  interest  therein 
purchased  or  Uken  by  the  promoters  of  the  undertaking,  from  any  corporation,  tenant  for  life  or 
in  tail,  wtarrML  unman  seised  in  her  own  right  or  entitled  to  dower,  guardian  committee  of  lona- 
tie  or  idioty  tmstee,  exeentor,  or  administrator,  or  person  having  a  partial  or  qualifled  interest 
oolj  in  sach  lands,  and  not  entitled  to  seU  or  convey  the  same,  except  under  the  provisions  of 
thia  or  the  special  act,  or  the  compensation  to  be  paid  for  any  permanent  damage  to  any  such 
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The  affidavit  upon  which  this  motion  was  founded,  stated  that  the 
premises  in  question  had  been  taken  by  the  town  trustees  of  Sheffield, 
m^non  under  the  statute  9  &  *10  Vict.  c.  cccxlviii.,  "An  act  for  making 
-*  certain  new  streets  or  thoroughfares,  and  widening  and  improving 
certain  other  streets  or  thoroughfares,  within  the  town  and  borough  of 
Sheffield,  in  the  county  of  York,"  and  were  part  of  the  lands  mentioned 
and  contained  in  the  second  section  of  the  act ;  that  the  same  premises 
were  conveyed  to  the  trustees  under  the  provisions  contained  in  the  said 
act  and  in  the  lands  clauses  consolidation  act,  1845,  therewith  incorpo- 
rated ;(a)  and  that  the  purchase-money  for  the  respective  interests  of 
James  Frith  and  of  Elizabeth  Ellen  Foster,  the  wife  of  Richard  Thomp- 
son Foster,  amounting  to  530?.  (being  265Z.  for  the  interest  of  each  of 
the  said  parties)  was  paid  into  the  Bank  of  England  on  the  6th  of 
November,  1848,  by  the  said  town  trustees,  under  the  8  &  9  Vict.  c.  18, 
intituled  <(  An  act  for  consolidating  in  one  act  certain  provisions  usually 
inserted  in  acts  authorizing  the  taking  of  lands  for  undertakings  of  a 
public  nature,"  in  the  name  and  with  the  privity  of  the  accountant- 
general  of  the  court  of  Chancery,  to  be  placed  to  his  account  there,  Hz 
parte  the  said  Sheffield  town  trustees. 

The  registrar  had  objected  that  the  affidavit  of  verification  did  not 
comply  with  the  rule,  which,  amongst  other  things,  provides,  that, 
"where  any  provision  has  been  agreed  to  be  made,  the  deponent  shall 
state  that  the  same  has  been  made  by  deed  or  writing,  or,  if  not  actually 
made  before,  that  the  terms  of  the  intended  provision  have  been  reduced 
into  writing,"  &c. 

ffall  submitted  that  the  rule  did  not  apply  to  a  case  of  this  sort,  where 
the  sale  was  not  by  agreement  [Maule,  J.  The  married  woman  cannot 
be  said  to  concur  in  the  conveyance:  it  is  compuhory,  ,  Does  the  local 
act  direct  how  the  money  is  to  be  disposed  of?]  Only  by  reference  to 
the  lands  clauses  consolidation  act,  1845. 

UndB,  amonnt  to  or  exceed  the  sam  of  200Z.,  the  same  shaU  be  paid  into  the  bank,  in  the  name 
and  with  the  privity  of  the  accountant-general  of  the  court  of  Chancery  in  England,  if  the  same 
relate  to  lands  in  England  or  Wales,  or  the  accountant-general  of  the  court  of  Exchequer  in  Ire- 
land, if  the  same  relate  to  lands  in  Ireland,  to  be  placed  to  the  account  there  of  such  accountant- 
general,  tx  parte  the  promoters  of  the  undertaking  (describing  them  by  their  proper  name),  in 
the  matter  of  the  special  act  (citing  it),  pursuant  to  the  method  prescribed  by  any  act  for  the 
time  being  in  force  for  regulating  moneys  paid  into  the  said  courts ;  and  such  moneys  shall  re- 
main so  deposited  until  the  same  be  applied  to  some  one  or  more  of  the  following  purposes,  that  Ll 
to  say, — In  the  purchase  or  redemption  of  the  land-tax, ^or  the  discharge  of  any  debt  or  incum- 
brance affecting  the  land  in  respect  of  which  such  money  shall  have  been  paid,  or  affecting  other 
lands  settled  therewith  to  the  same  or  the  like  uses,  trusts,  or  purposes ; — or,  in  the  purchase  of 
other  lands,  to  be  conveyed,  limited,  and  settled  npbn  the  like  uses,  trusts,  uid  purposes,  and  in 
the  same  manner  as  the  lands  in  respect  of  which  such  money  shaU  have  been  paid,  stood  set- 
tled ;^r,  if  such  money  shall  be  paid  in  respect  of  any  buildings  taken  under  the  authority  of 
this  or  the  special  act,  or  injured  by  the  proximity  of  the  works,  in  remoring  or  replacing  such 
buildings^  or  substituting  others  in  their  stead,  in  such  manner  as  the  court  of  Chanoeiy  shaU 
direct ;— or,  in  payment  to  any  party  becoming  absolutely  entitled  to  such  money." 
(a)  By  B.  1  of  the  local  act 
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*WiLDB,  C.  J.  The  rule  of  court  clearly  does  not  apply  to  a  r-^^nA 
case  like  this.     The  documents  may  be  received.  ^ 

Hall.  There  is  another  objection  which  may  be  taken  by  the  oflScer, 
viz.  that  there  is  a  supplemental  aflSdavit  upon  paper^  whereas  the  practice 
requires  that  it  should  be  upon  parchment.  In  Ux  parte  Garr,  5  Man., 
Gr.  k  S.  496,  this  court  decided,  twelve  months  ago,  that  the  affidavit 
might  be  upon  paper.{a) 

Wilde,  G.  J.  If  this  court  decided  twelve  months  ago  that  an  affi- 
davit upon  paper  would  do,  there  will  be  no  objection  at  the  office  on 
that  ground.  Fiat. 

(a)  Ex  parte  Carr  was  the  case  of  an  aoknowledgment  to  bar  dower :  it  was  not  therefore,  a 
decision  to  the  ext«nt  stated. 

In  the  case  at  bar,  however,  the  point  did  not  arise ;  for  the  affidavit  was,  in  truth,  a  mere 
affidavit  u>  ground  the  motion  to  the  eourtf  and  not,  as  stated,  a  "  supplemental"  affidavit.  It  was 
no  part  of  the  proceedings,  and  would  properly  be  filed  in  a  different  office. 


*DOE  d.  CHIPPENDALE  and  Others  v.  ROE.    Jan.  29.  [*125 

Tn  ejectment  to  recover  possession  of  several  hodses  comprised  in  one  leaee,  the  court,  as  to  some 
of  them,  granted  a  rule  nisi  for  judgment  against  the  casual  ejector,  upon  an  affidavit  showing 
service  of  the  declaration  and  notice,  by  affixing  copies  on  the  outer  duors,  the  premises  being 
unoccupied  and  shut  up,  and  by  serving  two  persons  who  claimed  to  be  assignees  respectively 
of  part  of  the  premises,  and  the  attorney  of  one  of  them ;  and  they  afterwards  made  the  rule 
absolute,  upon  affidavit  of  the  service  thereof  in  the  same  way. 

Chanxell,  Serjt.,  moved  for  judgment  against  the  casual  ejector. 
The  premises  consisted  of  eight  houses,  numbered  respectively  12,  13, 
14,  15,  16,  17,  18,  and  19,  in  Little  James  Street,  Marylebone.  As  to 
Nos.  13,  15,  and  16,  the  service  was'  either  upon  the  tenants  in  posses- 
sion personally,  or  upon  their  respective  wives,  upon  the  premises.  As 
to  Nos.  12  and  14,  the  affidavit  stated  that  the  premises  were  unoc- 
cupied and  shut  up,  and  that  the  deponent  being  unable  to  discover  the 
last  tenants  in  possession  thereof,  affixed  a  copy  of  the  declaration  and 
notice  on  the  door  of  each  of  the  houses,  such  notices  being  directed  to 
Hannah  Elizabeth  Woodford,  the  landlady  thereof  as  hereinafter  men- 
tioned. And,  as  to  Nos.  17,  18,  and  19,  the  affidavit  stated  that  they 
were  uninhabited,  deserted,  and  shut  up,  and  in  a  very  dilapidated  state, 
and  that  the  deponent,  being  unable  to  discover  the  last  tenants  in  pos- 
session of  such  three  last-mentioned  houses,  affixed  a  copy  of  the  decla- 
ration and  notice  on  the  respeetive  outer  doors,  directed  to  Phoebe  Hall, 
the  liindlady  thereof  as  hereinafter  mentioned.  The  affidavit  then  went 
on  to  state,  that  the  whole  of  the  premises  were  comprised  in  and  held 
under  one  lease  thereof  granted  in  the  year  1808  to  one  Robert  Drink- 
water,  for  a  term  not  yet  expired  by  effluxion  of  time,  but  that  the  depo- 
nent had  been  informed,  and  believed,  that  such  a  lease  was  forfeited; 
that  the  said  Hannah  Elizabeth  Woodford  was,  as  the  deponent  ^^^  ^^ 
had  *been  informed,  and  believed,  the  assignee  of  such  lease  ^ 
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as  regarded  the  houses  Nos.  12,  13,  and  14 ;  that  the  said  Phoebe 
Hall,  as  the  deponent  had  been  informed,  and  believed,  was  the  assignee 
of  .such  lease  as  regarded  the  houses  numbered  15,  16,  17,  18,  and  19; 
that  the  said  Hannah  Elizabeth  Woodford  and  Phoebe  Hall  were  respec- 
tively duly  served  with  copies  of  the  said  declaration  and  notice ;  and 
that  one  Charles  Hall,  the  son  of  Phoebe  Hall,  who  collected  her  rents, 
informed  the  deponent,  on  the.  9th  ii^tant,  that  several  of  the  copies  of 
the  declaration  and  notice  so  served  and  affixed  by  the  deponent,  and 
which  had  been  received  by  him  the  said  Charles  Hall  from  several  of 
the  tenants,  had  been  given  over  by  him  the  said  Charles  Hall,  to  Mr. 
Arundell,  who  the  deponent  knew  to  be  the  solicitor  of  the  said  Phoebe 
Hall,  from  his  having  corresponded  in  that  capacity  with  the  attorneys 
for  the  lessors  of  the  plaintiff  respecting  that  portion  of  the  premises  of 
which  the  said  Phoebe  Hall  claimed  to  be  the  owner. 

The  learned  Serjeant  referred  to  Doe  d.  Pope  v.  Roe,  7  M.  4;  G.  602, 
8  Scott,  N.  R.  321,  where,  in  ejectment  for  seven  houses  adjoining  each 
other,  and  all  held  under  one  lease,  the  tenants  of  four  of  them  having 
been  duly  served,  the  court  granted  a  serviceable  rule  absolute  as  to  the 
other  three,  which  were  empty,  upon  an  affidavit  stating  that  the  tenant 
[the  lessee]  had  died  intestate  and  insolvent,  and  that  copies  of  the 
declaration  and  notice  had  been  affixed  on  the  outer  doors  of  the  three 
houses,  and  a  copy  served  on  one  D.,  the  attorney  for  one  Jones,  who 
had  been  accustomed  to  receive  the  rents;  and  he  submitted,  that, 
though  not  precisely  similar  in  its  facts,  it  was  an  authority  for  the 
present  motion. 

♦1271       *WiLDE,  C.  J.    In  that  pase  the  lessee  had  gone  to  America.(a) 
■*  Here,  your  affidavit  does  not  show  what  has  become  of  Drink- 
water,  the  lessee. 

Maulb,  J.  The  premises  being  all  held  under  one  lease,  the  lessor 
of  the  plaintiff  need  not  proceed  as  upon  a  vacant  possession :  Doe  d, 
Timothy  v.  Roe,  8  Scott,  126. 

Wilde,  C.  J.  Take  a  rule  absolute  as  to  the  premises  in  respect  of 
which  the  service  has  been  regular ;  and,  as  to  the  rest,  a  rule  nisi, — 
the  service  to  be  by  affixing  a  copy  on  the  door  or  other  conspicuous 
part  of  the  houses,  and  by  serving  a  copy  on  Hannah  Elizabeth  Wood- 
ford and  Phoebe  Hall,  and  also  upon  Mr.  Arundell. 

On  a  subsequent  day,  upon  affidavit  of  service  in  the  manner  directed^ 
the  rule  was  made  Absolute. 

(a)  The  marginal  note  so  states,  but  mistakenly :  the  ciroumstanoe  of  the  tenant  having  a>b« 
soonded  to  America,  in  truth,  ooourred  in  Doe  d»  Oshaldiston  «.  Roe,  a  case  which  is  cited  in  ]>o» 
d.  Pope  V.  Roe. 
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fhe  Court  granted  a  rule  for  jadgment  against  the  casual  ejector,  where  the  premises  were  held 
under  lease  by  several  persons  trading  under  the  firm  of  W.,  F.,  &  Co.,  upon  an  affidarit  of 
Beryiee  of  the  declaration  and  notioe  upon  the  manager  of  the  works,  upon  the  premises,  and 
of  personal  serrice  on  one  of  the  firm, — the  affidayit  ptating  them  to  be  joint-tenants  of  the 
premises. 

Hewson,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  judg- 
ment against  the  casual  ejector,  upon  an  affidavit  stating  that  the  depo- 
nent, on  the  5th  *of  January,  1849,  served  Michael  Williams,  p^^^^ 
one  of  the  clerks  in  the  office  of  Messrs.  Williams,  Foster  &  Co.,  ^ 
tenants  in  possession  of  the  premises  mentioned  in  the  declaration 
annexed,  with  a  true  copy  of  the  said  declaration  and  notice  ;  that  the 
said  office  is  at  the  copper-works  of  the  said  Messrs.  Williams,  Foster 
&  Co.,  part  of  which  said  worki  were  on  the  premises  mentioned  in  the 
declaration ;  that  the  deponent  had  been  informed,  and  believed,  that 
the  said  company  called  Williams,  Foster  &  Co.,  consisted  of  the  several 
persons  named  in  the  notice  thereunto  annexed,  viz.  John  Williams, 
Michael  Williams,  William  Williams,  John  Michael  Williams,  CoUan 
Harvey,  Richard  Harvey,  Joseph  Talwyn  Foster,  Sampson  Foster,  and 
John  Sampson,  and  that  they  were  Joint-tenants  of  the  premises  men- 
tioned in  the  declaration,  a  lease  of  the  premises  sought  to  be  recovered 
in  this  action  having  been  granted  to  the  said  John  Williams,  Michael 
Williams,  William  Williams,  John  Michael  Williams,  Collan  Harvey, 
Richard  Harvey,  Joseph  Talwyn  Foster,  Sampson  Foster,  and  John 
Sampson,  jointly,  on  the  8th  of  September,  1838 ;  that  the  deponent 
had  occasion  to  go  to  the  said  works  of  the  said  company  on  the  6th  of 
January,  1849,  when  he  saw  James  Pooley,  the  agent  and  manager  of 
the  said  works,  who  produced  to  the  deponent  the  said  declaration  and 
notice,  and  informed  him  that  he  the  said  James  Pooley  was  about 
enclosing  them  to  Joseph  Talwyn  Foster,  one  of  the  partners  in  the  said 
firm  of  Williams,  Foster  &  Co.,  and  acquaint  him  of  the  service  thereof; 
that  the  said  James  Pooley  also  informed  the  deponent,  that  the  only 
partner  in  the  said  company  with  whom  he  held  coinmunicdtion  relative 
to  the  business  of  the  said  company's  copper-works,  was,  the  said  Joseph 
Talwyn  Foster ;  and  that  the  deponent,  on  the  9th  of  January,  1849, 
personally  *served  the  said  Joseph  Talwyn  Foster  with  a  true  p^-  ^0 
copy  of  the  said  declaration  and  notice.  ^ 

Ckannelly  Serjt.,  on  behalf  of  three  of  the  parties, — Michael  Williams, 
Richard  Harvey,  and  Sampson  Foster, — showed  cause,  upon  affidavits 
that  neither  of  them  had  been  served  with  any  declaration,  or  had  any 
notice  or  knowledge  of  any  ejectment  having  been  brought  against  the 
firm,  until  served  with  the  rule  nisi ;  and  also  an  affidavit  of  one  of  the 
attorneys  of  Williams,  Foster  &  Co.,  stating,  that  he  was  served  with 
the  rule  nisi  on  the  27tb  instant ;  that  the  members  of  the  firm  of  Wil« 
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liams,  Foster  &  Co.,  are  resident  at  various  places :  that  he  had  written 
to  the  various  members,  and  had  received  from  Michael  Williams,*  Samp- 
son Foster,  and  Richard  Harvey,  respectively,  aflSdavits  in  opposition  to 
the  rule,  but  h^d  received  no  affidavits  from  the  other  members  of  the 
firm ;  that  he  was  unable  to  obtain  a  copy  of  the  affidavit  upon  which  the 
rule  was  obtained,  until  the  30th  instant,  and  that,  until  he  obtained  an 
office  copy  of  such  affidavit,  he  was  ignorant  that  it  was  alleged  therein 
that  the  several  persons  therein  named  were  joint-tenants  of  the  premises 
for  the  recovery  whereof  this  action  was  brought ;  that  he  had  been 
informed,  and  believed,  that  two  of  the  persons  named  in  the  said  affidavit, 
viz.  fJollan  Harvey  and  John  Sampson  have  been  long  deceased ;  that 
Michael  Henry  Williams,  who  was  a  partner  in  the  said  firm  of  Williams, 
Foster  &  Co.,  was  not  named  in  the  affidavit  upon  which  this  rule  was 
obtained,  or  in  the  notice  to  appear  subjoined  to  the  declaration  in  this 
action  ;  that  Joseph  Talwyn  Foster  is  not  the  managing  or  sole  acting 
partner  in  the  said  firm ;  and  that,  although  by  reason  of  his  the  said 
Joseph  Talwyn  Foster's  being  resident  in  London,  he  generally  acted  in 
^^  ^  „  the  London  business  of  the  said  firm,  there  *were  other  partners 
-*  resident  in  Cornwall  who  took  at  least  as  active  a  part  in  the 
general  management  of  the  business  and  concerns  of  the  firm.  The 
learned  serjeant  submitted  that  this  was  an  attempt  to  fix  all  the  parties 
by  service  upon  one  of  them,  without  any  evidence  whatever  to  warrant 
the  assumption  that  they  were  joint-tenants. 

Hewson^  in  support  of  his  rule.  We  rely  upon  the  service  of  the 
declaration  and  notice  upon  Joseph  Talwyn  Foster,  one  of  the  joint- 
tenants,  and  the  most  active  and  prominent  member  of  the  firm.  The 
case  is  not  afiected  by  the  death  of  two  of  the  partners,  and  the  intro- 
duction of  another.     In  Doe  d, v.  Roe,  1  D.  &  L.  873,  where  the 

proprietors  of  a  company,  not  incorporated,  were  tenants,  and  a  third 
person  was  in  actual  occupation  of  a  piece  of  land  for  which  the  eject- 
ment was  brought,  service  of  the  declaration  on  several  of  the  proprie- 
tors, and  on  the  clerk  and  treasurer  of  the  company,  and  on  the  occupier, 
was  held  sufficient  service, — it  being  sworn  that  the  proprietors  of  the 
company  w*ere  believed  to  be  joint-tenants  of  the  land  in  question. 
[Maule,  J.  The  service  was  upon  the  manager  of  the  works,  upon  the 
premises,  and  there  was  also  personal  service  on  a  member  of  the  firm. 
Wilde,  C.  J.  The  affidavits  in  opposition  to  the  rule  do  not  deny  that 
the  parties  are  tenants  in  possession  as  alleged.  Channell,  Serjt.  The 
rule  being  served  so  very  recently,  there  has  in  reality  been  no  time  to 
answer  the  affidavit.] 

Wilde,  C.  J.     I  incline  to  think  the  affidavit  in  this  case  is  sufficient 

to  entitle  the  plaintifi"  to  judgment.     The  case  of  Doe  d. v.  Roe, 

1  D.  &  L.  873,  seems  to  be  an  authority. 

The  rest  of  the  court  concurring,  Rule  absolute. 
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The  endonement  of  the  time  of  sen'ice  of  a  nfrit  of  summons,  pursuant  to  the  statute  2  W.  4,  o. 
39,  a.  1,  and  the  role  of  court  of  M.  T.,  3  W.  4,  r.  3,  may  be  made  by  a  marksman. 

In  this  case  an  order  was  made  by  Coltman,  J<,  at  chambers,  to  set 
aside  the  appearance  entered  for  the  defendant,  sec.  stat.,  and  all  sub- 
sequent proceedings,  for  irregularity,  on  the  ground  that  the  endorse- 
.  ment  of  service  on  the  original  alias  writ  of  summons,  was  not  written 
by  the  party  by  whom  the  writ  was  served,  she  being  unable  to  write, 
but  having  placed  her  mark  at  the  foot  of  such  endorsement, — the 
learned  judge  considering  that  this  was  not  a  sufficient  compliance  with 
the  statute  and  rule  of  court. 

The  statute  2  W.  4,  c.  39,  s.  1,  which  provides  for  the  service  of  the 
writ  of  summons,  directs  that  "  the  person  serving  the  same  shall  and 
is  hereby  required  to  endorse  on  the  writ  the  day  of  the  month  and 
week  of  the  service  thereof:"  and  the  rule  of  Michaelmas  term,  3 
W.  4,  r.  3,  provides  "  that  the  person  serving  a  writ  of  summons  shall 
within  three  days  ^t  least,  after  such  service,  endorse  on  such  writ  the 
day  of  the  week  and  month  of  such  service ;  otherwise,  the  plaintiff 
shall  not  be  at  liberty  to  enter  an  appearance  for  the  defendant  accord- 
ing to  the  statute ;  and  every  affidavit  upon  which  such  an  appearance 
shall  be  entered  shall  mention  the  day  on  which  such  endorsement  was 
made.'* 

ffawkins,  on  a  former  day  in  this  term,  moved  for  a  rule  to  show 
cause  why  the  above  order  should  not  be  set  aside,  upon  an  affidavit  of 
Hannah  Baker,  the  wife  of  the  plaintiff,  and  the  person  who  served  the 
writ,  stating,  "  that,  previously  to  the  deponent  serving  the  defendant 
with  the  copy  alias  writ  of  summons  in  this  *action,  this  depo-  -.^^  ^o 
nent  read  over  and  well  understood  the  purport  and  effect  of  the  ^ 
same ;  that,  previously  to  attaching  her  mark  to  the  endorsement  of 
service  on  the  originial  alias  writ  of  summons,  she,  this  deponent,  read 
over  and  well  understood  the  printed  and  written  words  contained  in  the 
said  endorsement  of  service ;  and  she,  this  deponent,  farther,  saith  that 
she  is  well  able  to  read  writing  and  printing,  and  is  in  the  constant  habit 
of  perusing  letters  and  papers  connected  with  her  husband,  the  said 
plaintiff's,  business  as  a  tailor  and  breeches-maker.*'  [Wilde,  C.  J. 
Is  there  any  memorandum  accompanying  the  endorsement,  showing  that 
what  she  attested  by  affixing  her  mark  to  it,  was  read  over  and  explained 
to  her?*  I  do  not  think  the  want  of  that  could  be  helped  by  a  subse- 
quent affidavit.]  The  rule  as  to  that  only  applies  to  jurats.(rt)  [Wilde, 
C.  J.  Persons  who  cannot  strictly  comply  with  the  rule,  should  not  be 
employed  to  serve  process.  Maulb,  J.  If  this  person,  were  indicted 
for  injury  in  the  affidavit  of  service,  it  would  probably  be  said,  that  she 

(a)  See  2  Archb.  Pr.  8th  edit,  by  Chitty,  p.  1454. 
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was  only  a  poor  ignorant  markswoman,  who  could  not  very  well  under- 
stand the  nature  of  what  she  was  doing.  The  object*  of  the  rule  of 
court  i^,  to  pin  the  party  to  a  precise  date  of  service.  It  is  much  more 
likely  that  mistake  or  shuffle  will  be  avoided  by  holding  that  the  endorse- 
ment must  be  written  by  the  party  effecting  the  service.  It  would  pro- 
bably be  a  construction  more  consonant  with  the  spirit  of  the  rule. 
However,  there  may  be  some  doubt  about  it.] 

A  rule  nisi  having  been  granted, 

Piggott  now  showed  cause.     He  submitted  that  the  endorsement  in 
question  was  no  compliance  with  the  statute  and  rule  of  court,  which 
*1  ^^1  evidently  intended  that  *the  person  serving  process  should  not 
^  be  so  grossly  illiterate  as  to  be  unable  to  make  the  required  en- 
dorsement himself. 

ffawkins  was  not  heard  upon  this  point. 

Wilde,  C.  J.  We  must  read  the  words  of  the  statute  which  require 
the  endorsement,  as  we  would  read  the  same  words  elsewhere.  The 
endorsement  of  a  bill  or  note,  or  the  execution  of  any  other  contract, 
may  be  by  a  mark.  I  should  incline  to  say,  therefore,  that  this  must  be 
taken  to  be  the  endorsement  of  the  party.  I  do  not  see  the  extent  of 
the  consequences  of  holding  the  act  not  to  be  complied  with,  unless  the 
whole  of  the  endorsement  is  in  the  handwriting  of  the  person  serving 
the  writ.  The  conclusion  I  have  come  to,  therefore,  is,  that  the  act  is 
complied  with  where  all  but  the  mark  is  either  printed  or  in  the  hand- 
writing of  a  stranger.  The  party  putting  his  mark  to  it  thereby  becomes 
responsible  for  the  whole.     This  objection,  therefore,  fails. 

The  rest  of  the  court  concurring, 

The  rule  was  referred  to  the  master  upon  another  point. 
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In  ejectment  brought  upon  a  right  of  re-entry,  nnder  the  4  G.  2,  o.  28,  s.  2,  it  must  appear  that 
the  landlord  had  a  power  to  re-enter,  in  retpect  of  the  non-payment  of  half  a  year^t  rent,  at  the 
time  of  affixing  the  declaration  and  notice  npon  the  premises. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  a 
messuage,  &c.,  ii;i  the  parish  of  St.  Mary  Abbotts,  Kensington,  which  had 
been  held  by  one  Samuel  Marks  under  and  by  virtue  of  a  lease,  bearing 
date  the  13th  of  September,  1847,  at  the  yearly  rent  of  200L,  payable 
quarterly,  on  the  usual  quarter-days.  The  lease  contained  a  clause  of 
re-entry  for  non-payment  of  the  rent  within  twenty-one  days  next  after 
any  of  the  days  whereon  the  same  ought  to  be  paid,  or  for  other  breach 
^-oK-|  of  covenant. 

-*      Hawkins  moved,  under  the  4  G.  2,  c.  28,  s.  2,(a)  for  *judgment 

(a)  Which  enacts, ''  that,  in  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happou 
that  one  half  year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due, 
hath  right  by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may. 


7  MANNING,  GRANGER,  &  SCOTT.  135 

against  the  casual  ejector,  upon  an  affidavit  showing  that  the  premises 
were  "deserted,  that  there  was  due,  in  respect  of  half  a  year'%  rent  at 
ChriatnuM  day  last,  the  sum  of  lOOZ.,  that  there  was  no  sufficient  distress 
upon  the  premises,  that  the  landlord  had  a  right  of  re-entry  under  the  lease, 
and  that  the  declaration  and  notice  had  been  served  on  the  lOcn  instant, 
in  the  manner  prescribed  by  the  statute.  [Cresswell,  J.  The  land- 
lord can  have  no  right  of  re-entry  for  non-payment  of  the  half-year's 
rent,  the  twenty-one  days  not  having  elapsed  at  the  time  of  affixing  the 
declaration  and  notice.  The  statute  says  that  there  shall  be  half  a  year's 
rent  in  arrear,  and  that  the  landlord  shall  have  a  right  to  re-enter  for  the 
non-payment  thereof.']  He  has  a  right  to  re-entry  by  the  terms  of  the 
lease,  and  half  a  year's  rent  is  in  arrear ;  and  that  satisfies  the  words 
of  the  act. 

Wilde,  C.  J.  The  case  is  not  brought  within  the  words  of  the  statute. 
The  right  of  re-entry  must  be  for  non-payment  of  the  half  year's  rent. 

The  rest  of  the  court  concurring.  Rule  refused. 

withoat  any  fonnal  demand  or  re-«iitrjr,  wrr^  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises,  or,  in  case  the  same  cannot  be  legally  seryed,  or  no  tenant  bo  in  actual  pos- 
session of  the  premises,  then  to  affix  the  same  upon  the  door  of  any  demised  messuage,  or» 
in  case  snch  ejectment  shaU  not  be  for  the  recoyery  of  any  messuage,  Uien  apon  some  notorious 
plaee  of  the  lands,  tenements,  or  hereditaments  comprised  in  such  declaration  in  ejectment;  and 
sach  affixing  shaU  be  deemed  legal  serrice  thereof;  which  service  or  affixing  such  declaration 
in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and,  in  case  of  judg- 
ment against  the  oasoal  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it  shall  be 
made  to  appear  to  the  court  where  the  said  suit  is  depending,  by  affidavit,  or  be  proved  upon  the 
trial,  in  case  the  defendant  appears,  that  half  a  year'a  rent  was  due  before  the  said  declaration 
was  served,  and  &at  no  sufficient  distress  was  to  be  found  on  the  demised  premises  countervail- 
ing  the  arrtan  then  due,  and  that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter ;  then, 
and  in  every  such  case,  the  lessor  or  lessors  in  ejectment  shall  recover  judgment  and  execution 
({.  «.  shall,  in  the  name  of  the  plaintiff  in  ejectment,  suing  as  on  the  demise  of  snch  lessor  or  les- 
sors, recover,  Ac),  in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and 
•  re-entry  made." 

See  Doe  d.  PoweU  v.  Roe,  9  DowL  P.  C.  648;  Doe  d.  Oretton  v.  Roe,  4  Blan.  Gr.  A  8.  676. 
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By  a  judge's  order  (made  a  rule  of  court),  A.,  the  former  attorney  of  B.,  was  directed  within  ten 
days  to  deliver  to  C.  A  D.,  B.'s  present  attorneys,  a  bill  of  costs,  Ao. : — Held,  that  an  attach- 
ment could  not  issue  against  A.  for  disobedience  of  the  rule  of  courts  upon  a  mere  demand  by 
a  clerk  of  C.  A  D.  . 

On  the  10th  instant,  an  order  was  made  by  a  judge  at  chambers,  upon 
hearing  the  attorneys  for  Mrs.  Briggs,  and  Mr.  Cattlin  in  person,  « that 
Cattlin  do,  within  ten  days,  deliver  unto  Messrs.  Borradaile  &  Dinsdale, 
Mrs.  Briggs's  present  attorneys,  a  bill  of  costs  in  all  causes  and  matters 
wherein  he  has  been  concerned  for  the  said  Mrs.  Briggs,"  &c.  This 
order  was  made  a  rule  of  court  on  the  22d :  and,  on  the  24th, 

J.  Brotvn  obtained  a  rule  nisi  for  an  attachment  against  Mr.  Cattlin, 
for  disobedience  of  this  rule,  upon  an  affidavit  of  a  clerk  to  Messrs.  Bor 
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radaile  &  Dinsdale,  stating  « that  he  did,  on  the  23d,  personally  serve 
Mr.  Cattlin  with  a  true  copy  of  the  rule,  and  at  the  same  time  showed 
him  the  original,  and  demanded  of  him  the  hill  of  costs  mentioned  in  the 
said  ruhy  but  that  Cattlin  did  not  then  deliver,  nor  had  he  since  deli- 
vered either  to  the  deponent  or  to  the  said  Messrs.  Borradaile  &  Dinsdale 
the  bill  of  costs  mentioned  in  the  said  rule,  or  any  other  bill  of  costs,  of 
all  causes  and  matters  wherein  he  had  been  concerned  for  Mrs.  Briggs 
in  the  said  order  named,  but  had  wholly  neglected  so  to  do ;"  and  also 
an  aflSdavit  of  one  of  the  firm  of  Borradaile  &  Dinsdale,  negativing  the 
delivery  of  a  bill  to  him  or  to  his  partner.(a) 

Dearsley  now  showed  cause,  upon  an  affidavit  that  the  bill  had  actually 
*1  ^71  ^^^^  delivered  before  the  rule  for  *the  attachment  was  served.  An 

-*  attachment  is  not  granted  for  the  mere  disobedience  of  a  rule  of 
court ;  it  must  appear  that  the  default  has  been  wilful.  Besides,  here  has 
been  no  proper  demand.  None  is  shown  to  have  been  made  at  the  time  of 
the  service  of  the  order  ;{h)  and  the  demand  sworn  to  have  been  made  when 
the  rule  was  served,  was  not  made  by  a  person  authorized  to  make  it.  In 
Doddington  v.  Hudson,  1  Bingh.  410,  8  J.  B.  Moore,  610,  where  the 
defendant  was  served  with  an  order  of  court  to  reinstate  forthwith  pre- 
mises belonging  to  the  plaintiff, — it  was  held  that  an  attachment  could 
not  issue  against  him  for  disobedience  of  the  order,  unless  the  service  of 
it  was  accompanied  with  an  oral  demand  of  performance.  Gilford,  C. 
J.,  there  said :  <<  All  the  authorities  show,  that,  before  an  attachment 
can  be  enforced,  the  party  proceeded  against  must  be  proved  to  have  com- 
mitted a  wilful  disobedience  of  the  order  of  the  court :  as,  in  the  case 
where  a  party  engaged  to  pay  money  at  a  coffee-house  between  the  hours 
of  ten  and  twelve,  he  was  bound  to  be  there  within  the  appointed  time, 
and,  if  he  failed,  he  could  have  no  defence  against  an  action ;  but,  the 
law  being  otherwise  with  respect  to  an  attachment.  Eyre,  C.  J.,  with 
great  reluctance,  refused  to  compel  performance  by  that  means,*  consider- 
ing the  practice  imperative  which  requires  personal  service  of  the  rule, 
and  a  personal  demand  and  refusal,  before  the  party  can  be  deemed  in 
contempt.(c)  It  has  been  forcibly  argued  in  the  present  case,  that  the 
analogy  between  an  order  for  payment  of  money,  and  an  order  for  the 
repair  of  an  edifice,  is  not  complete,  and  that  the  reasons  which  make  a 
*1  ^«1  ^^^^'^^  *es8ential  in  the  one  case  do  not  exist  in  the  other :  but 

-'  the  difficulty  I  feel,  is,  that,  in  order  to  justify  an  attachment, 
some  wilful  disobedience  of  the  order  of  the  court  must  be  shown."  And 
BuRROUGH,  J.,  said :  "  This  being  a  criminal  proceeding  wilful  disobe- 
dience of  the  order  of  court  must  be  established  before  an  attachment 
can  issue."  [Wilde,  C.  J.  The  demand,  I  apprehend,  must  be  made 
by  the  person  mentioned  in  the  rule :  a  demand  by  a  clerk  will  not  do, 

(a)  See  Potter  ».  Back,  8  Dowl.  P.  C.  872. 

(6)  None  appears  to  have  been  necessary :  nor  was  it  necessary,  for  this  purpose,  even  to  serr* 
tihe  order :  Greenwood  v.  Dyer,  5  Dowl.  P.  C.  255. 
(o)  Brandon  v.  Brandon,  1  Bos.  k  PoU.  394. 
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I  certainly  never  knew  an  attachment  granted  upon  such  materials  as 
these.] 

J,  Brown^  in  support  of  his  rule,  submitted,  that  the  party  had  clearly 
been  guilty  of  a  contempt,  in  disobeying  the  rule  of  court ;  and  that, 
this  not  being  the  case  of  a  rule  for  payment  of  money,  a  demand  by 
the  attorneys  themselves  was  not  necessary. 

Wilde,  C.  J.  There  clearly  has  been  no  such  demand  in  this  case, 
as  the  practice  of  the  court  requires,  in  order  to  bring  a  party  into  con- 
tempt. In  Doe  d.  Hickman  v.  Hickman,  8  Dowl.  P.  C.  833,  it  was  held, 
in  this  court,  that  an  attachment  will  not  issue  against  an  attorney,  for 
not  delivering  up  papers  pursuant  to  a  rule  of  court,  unless  it  be  shown 
that  the  person  making  the  demand,  was  duly  authorized  to  do  so,  and 
that  he  stated  that  fact  to  the  attorney.  Whether  the  order  is  for 
the  delivery  of  a  bill,  or  for  payment  of  money,  makes  no  difference. 
The  practice  is  in  both  cases  the  same. 

The  rest  of  the  court  concurring,  Rule  discharged  with  costs. 


*MENIAEFF  and  Another  v.  READE   and  Another.    [*139 
READE  and  Another  v.  MENIAEFF  and  Another.     Jan.  16. 

In  assumpsit  by  the  sellers  agftinst  the  buyers  for  the  breach  of  two  contracts  for  the  shipment 
at  a  foreijpi  port,  of  two  several  quantities  of  rye-meal,  the  declaration  stated,  that,  ''after  the 
making  of  the  said  contracts,  and  before  the  performance  of  thcnif  or  of  any  part  thereof,  it  was 
agreed  between  the  plaintiffs  and  the  defendants  that  the  said  two  contracts  should  be  deemed 
and  taken  to  be,  and  to  operate  as,  one  contract,  and  should  be  performed  as  if  the  same  had 
been  one  contract  for  the  amount  of  the  said  two  quantities  of  meal :" — 

Held,  that  this  allegation  was  not  sustained  by  proof  that  the  buyers  had  sent  out  three  veeteU  to 
receive  the  meal,  the  first  of  which  was  not  of  capacity  sufficient  to  take  on  board  the  quantity 
mentioned  in  the  first  contract,  and  that  they  had  received  a  separate  bill  of  lading  of  the  cargo 
brought  home  by  that  vessel,  and  accepted  a  bill  drawn  on  them  for  the  stipulated  proportion 
of  that  particular  cargo. 

The  judge  at  the  trial  having  refused  to  allow  the  declaration  to  be  amended,  by  striking  out  the 
words  "  or  of  any  part  thereof," — the  court,  to  whom  the  propriety  of  that  refusal  was  referred, 
declined  to  interfere. 

By  two  contracts,  entered  into  at  different  times,  the  defendants  engaged  to  ship  at  Cronstadt,  for 
the  plaintiffs,  250  tons  and  350  tons  respectively  of  rye-meal,— each  contract  stipulating  that, 
the  shipment  should  be  made  at  the  first  open  water,  allowing  a  fair  and  reasonable  time  for 
the  arrival  out  of  the  veeael  and  getting  the  goods  down  to  Cronstadt ;  that  payment  should  be 
made  one-third  at  three  months  from  the  date  of  bill  of  lading  ;  but  that,  should  the  veeael  not 
arrive  in  time  for  the  goods  to  be  shipped  before  the  30th  of  June,  or  the  sellers  not  be  able  to 
procure  a  ehip  by  that  date,  the  sellers  should  draw  for  the  remainder  as  specified  above. 

In  an  action  by  the  buyers  against  the  sellers  for  the  broach  of  these  two  contracts,  the  defendants 
l^eaded  amongst  other  pleas,  that  Che  plaintiffs  were  not,  at  and  after  the  arrival  of  the  said 
▼easels  at  Cronstadt,  and  from  thence  at  and  until  a  fair  and  reasonable  time  had  elapsed  for 
^tting  the  goods  down  to  Cronstadt,  ready  and  willing  to  buy  and  accept  and  pay  for 
the  meal,  in  manner  and  form  as  alleged ;  and  that  the  plaintiffs  had  not  performed  the  said 
contracts  and  promises  in  aU  things  on  their  part  .to  be  performed,  in  manner  and  form  as 
aUeged : — 
Held,  that  the  circomstanoe  of  the  buyers'  having  sent  out  three  veeeeU,  neither  of  which  was  of 
ospadty  sufficient  to  take  on  board  the  quantity  mentioned  in  either  contract,  and  which  arrived 
0.  the  port  of  loading  at  different  times,  did  not  entitle  the  defendants  to  a  verdict  upon  these 
two  issues ;  bat  that  the  buyers  were  entitled  to  maintain  an  action  against  the  sellers,  although 
toay  Had  nat  f ent  oat  <m€  vessel  to  receive  the  quantity  mentioned  in  each  contract. 
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Thb  case  of  Meniaeff  v.  Reade  was  an  action  of  assumpsit  upon  two 
contracts  for  the  sale  by  the  plaintiffs  to  the  defendants  of  Russian 
rye-meal. 

The  declaration  stated,  that,  on  the  4th  of  March,  1847,  by  a  certain, 
contract  or  agreement  then  made  between  the  plaintiffs  and  the  defend- 
ants, the  plaintiffs  agreed  to  sell  to  the  defendants,  and  the  defendants 
agreed  to  buy  of  the  plaintiffs,  a  large  quantity,  to  wit,  250  tons  (20  tons 
more  or  less  to  be  no  object)  of  Russian  kiln-dried  rye-meal  in  mat  bags, 
and  in  good  condition  when  shipped,  at  8Z.  7 8.  6d.  per  ton,  free  on  board 
at  Gronstadt,  that  is  to  say,  at  a  certain  place  in  parts  beyond  th^  seas, 
to  wit,  in  the  empire  of  Russia,  called  Gronstadt :  shipment  to  be  made 
at  the  first  open  water,  allowing  a  fair  and  reasonable  time  for  the  arrival 
out  of  the  vessel,  and  getting  the  goods  down  to  Gronstadt :  the  sellers 
(if  required  by  the  buyers)  to  take  up  ship  room  at  St.  Petersburgh,  at 
the  current  rate  of  freight,  for  account  of  the  buyers :  to  be  paid  for  by 
♦iztfti  ^^^  buyers'  *acceptance8  of  the  sellers',  or  agent's  drafts,  one- 
^  third  of  the  above  sale  at  three  months  from  date  of  contract, 
and  the  remainder  by  their  acceptance  at  three  months  from  date  of  bill 
of  lading^  on  handing  the  same :  but,  should  the  vessel  not  arrive  in  time 
for  the  meal  to  be  shipped  by  the  30th  of  June  then  next,  or  the  sellers 
not  be  able  to  procure  a  ship  by  that  date,  then  the  sellers  were  to  be  at 
liberty  to  draw  for  the  remainder,  as  specified  above :  should  the  expor- 
tation of  rye-meal  be  prohibited  from  St.  Petersburgh,  so  as  to  prevent 
the  shipment  of  the  same,  then  the  said  contract  was  to^  be  void,  the 
money  paid  in  advance  to  be  returned  (the  due  return  of  which  the  agent 
thereby  undertook) :  and  it  was  thereby  further  agreed,  that,  in  case  of 
any  dispute  as  regarded  quality,  the  same  was  to  be  left  to  the  arbitration 
of  two  respectable  parties  in  London,  with  liberty  to  call  in  a  third,  whose 
decision  was  to  be  final :  That  also  theretofore,  to  wit,  on  the  9th  of 
March,  1847,  by  a  certain  other  contract  or  agreement  then  made  between 
the  plaintiffs  and  the  defendants,  the  plaintiffs  agreed  to  sell  to  the 
defendants,  and  the  defendants  agreed  to  buy  of  the  plaintiffs,  a  large 
quantity,  to  wit,  350  tons  [setting  out  a  second  contract  in  precisely  the 
same  terms  as  the  first] ;  That,  after  the  making  of  the  said  contracts  or 
agreements,  and  before  the  performance  of  them,  or  any  part  thereof,  to 
wit,  on  the  said  9th  of  March,  1847,  it  was  agreed  between  the  plaintiffs 
and  the  defendants,  that  the  said  two  contracts  or  agreements  should  be 
deemed  and  taken  to  be,   and  to  operate  as  one  contract  or  agree- 
ment for  the  sale  of  the  two  quantities  of  rye-meal  therein  mentioned, 
and  should  in  all  respects  be  performed  and  fulfilled  by  them  the  plaintiffs 
and  the  defendants  respectively  as  if  the  same  had  been  one  contract  for 
the  sale  of  the  amount  of  the  said  two  quantities  of  meal  upon  the 
terms  therein  mentioned:  That  thereupon,  afterwards,  to  wit,  on  the 
♦I4.n  *^*y  *^^  '^^  ^'^  y®*^  ^*®*  aforesaid,  in  consideration  of  the  pre- 
-■  mises,  and  that  the  plaintiffs  then  promised  the  defendants  to 
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{>erform  and  fulfil  the  said  two  contracts,  so  deemed  and  taken  as  afore" 
said  as  one  contract^  in  all  things  on  their  parts,  they  the  defendants 
undertook  and  faithfully  promised  the  plaintiffs  to  perform  and  fulfil  the 
same,  so  likewise  deemed  and  taken  as  aforesaid  as  one  contract^  in  all 
things  on  their  part ;  That,  after  the  making  of  the  said  promise,  to  wit, 
on  the  day  and  in  the  year  last  aforesaid,  they  the  defendants  did,  in 
pmrsoance  of  the  said  contracts,  send  and  despatch  three  vessels,  called, 
to  wit,  the  Margaret  Roberts,  the  Bienzi,  and  the  Concordia,  to  Cron- 
Btadt  aforesaid,  and  that  the  said  vessels  afterwards,  and  long  before  the 
30th  of  June,  1847,  to  wit,  on  the  1st  of  June  in  the  year  aforesaid, 
arrived  at  Gronstadt  aforesaid,  and  were  then  ready  to  receive  the  said 
quantities  of  rye-meal  mentioned  in  the  said  contracts  or  agreements : 
That  the  plaintiffs  did  afterwards,  and  before  the  said  80th  of  June,  to 
wit,  on  the  1st  of  June,  1847,  in  pursuance  of  the  said  promise  on  their 
parts,  ship  free  on  board  the  said  ships,  at  Gronstadt  aforesaid,  the  said 
quantities  in  the  said  agreements  mentioned,  of  Russian  kiln-dried  rye- 
meal,  in  mat  bags,  sweet  and  in  good  condition,  that  is  to  say,  166  tons 
and  four  equal  seventh  parts  of  a  ton  of  rye-meal,  on  board  the  said 
ship  called  the  Margaret  Roberts,  187  tons  and  three  equal  seventh 
parts  of  a  ton,  on  board  the  said  ship  called  the  Goncordia,  and  264 
tons  and  five  equal  seventh  parts  of  a  ton,  on  board  the  said  ship  called 
the  Rienzi ;  and  that  such  quantities  of  rye-meal  were  so  shipped  by 
them  the  plaintiffs,  at  the  first  open  water  after  the  making  of  the  said 
contracts  or  agreements,  allowing  a  fair  and  reasonable  time  for  the 
arrival  out  of  the  said  vessels,  and  for  getting  the  goods  down  to  Gron- 
stadt, within  the  true  intent  and  meaning  of  the  said  contracts  or 
♦agreements :  That,  after  the  making  of  the  said  promise,  to  wit,  p^^^o 
on  the  said  9th  of  March,  1847,  they  the  defendants,  in  part  ^ 
performance  of  the  said  promise  on  their  parts,  did  accept  certain  bills 
of  exchange,  to  the  amount,  to  wit,  of  one-third  of  the  said  price  of  the 
said  quantities  of  rye-meal  so  agreed  to  be  sold  as  aforesaid,  to  wit,  to 
the  amount  of  16752. :  That  afterwards,  and  within  a  reasonable  time 
after  the  said  quantities  of  rye-meal  were  so  shipped  on  board  the  said 
ships  as  aforesaid,  to  wit,  on  the  1st  of  July,  1847,  they  the  plaintiffs 
caused  the  bills  of  lading  for  the  quantities  so  shipped  on  board  the 
Tessels  called  the  Margaret  Roberts  and  the  Goncordia,  to  be  delivered 
to  the  defendants,  and  were  then  and  at  all  reasonable  times  ready  and 
willing  to  deliver  to  them  the  bill  of  lading  for  the  said  quantity  so 
shipped  on  board  the  said  ship  called  the  Rienzi,  upon  their  the  defend* 
ants'  paying  for  the  said  rye-meal  by  accepting  bills  of  exchange  for  the 
same  according  to  the  said  agreements  and  promise  in  that  behalf, — 
That  thereof  the  defendants  then,  to  wit,  on  the  day  and  year  last  afore- 
said, had  notice :  That  the  price  of  the  said  quantities  of  rye-meal  so 
shipped  as  aforesaid,  according  to  the  terms  of  the  said  agreements, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  51942.  12«.  6(2., 
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and  that  they  the  plaintiffs  did,  in  pursuance  of  the  said  agreements, 
after  the  said  rye-meal  had  been  so  shipped,  to  wit,  on  the  1st  of  July, 
1847,  draw  three  certain  bills  of  exchange  upon  the  defendants,  which 
said  bills  of  exchange  were  such  bills  of  exchange,  and  bore  respectively 
such  dates,  and  were  payable  at  such  times,  as  were  in  the  said  agree- 
ments in  that  behalf  mentioned,  and  which  said  bills  of  exchange  were 
for  sums  amounting  together  to  the  sum  of  3519?.  12«.  6fi.,  being  the 
difference  between  the  said  price  of  all  the  said  rye-meal  so  shipped,  and 

*1d^1  *^®  ®^^^  ^^^^  ^^  ^^*'  ^^  1675?.,  so  *paid  by  the  defendants  in 
-*  manner  aforesaid :  And  that  they,  the  plaintiffs,  did  afterwards, 
and  after  the  said  two  bills  of  lading  had  been  delivered  to  the  defendants 
as  aforesaid,  and  at  a  reasonable  time  in  that  behalf,  to  wit,  on  the  1st 
of  July,  1847,  request  the  defendants  to  accept  the  said  bill  of  lading 
for  the  said  rye-meal  so  shipped  on  board  the  ship  called  the  Bienzi  as 
aforesaid,  and  to  pay  them  the  plaintiffs  for  all  the  said  rye-meal  so 
shipped,  by  accepting  the  said  three  last-mentioned  bills  of  exchange, 
according  to  their  said  promise  in  that  behalf:  Yet  that  the 'defendants, 
not  regarding  their  said  promise,  although  they  then  accepted  one  of  the 
said  bills  of  exchange,  to  wit,  the  said  bill  of  exchange  for  931Z.  6«.  8rf., 
did  not  nor  would  accept  the  said  last-mentioned  bill  of  lading,  and  did 
not  nor  would  accept  the  said  two  other  bills  of  exchange,  or  either  of 
them,  but  had  hitherto  wholly  refused  so  to  do,  and  that,  except  as  to 
the  said  bill  of  exchange  for  931Z.  6«.  8d.,  the  said  rye-meal  stilJ 
remained  wholly  unpaid  for. 

The  defendants  pleaded, — ^first,  non-assumpsit, — secondly,  that  the 
said  quantities  of  rye-meal  in  the  declaration  mentioned,  were  not  shipped 
by  the  plaintiffs  at  the  first  open  water  after  the  making  of  the  said  con 
tracts  or  agreements,  allowing  a  fair  and  reasonable  time  for  the  arrival 
out  of  the  said  vessels,  and  for  getting  the  goods  down  to  Cronstadt, 
within  the  true  intent  and  meaning  of  the  said  contracts  or  agreements, 
in  manner  and  form  as  in  the  declaration  alleged ;  concluding  to  the 
country. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London, 
after  the  last  term.     The  facts  were  as  follows : — 

On  the  4th  and  9th  of  March,  1847,  one  George  Draper,  a  merchant, 

i^^AA-^  in  London,  as  agent  for  the  *plaintiffs,  entQ^red  into  the  follow- 

J  ing  contracts  with  the  defendants,  through  one  Smith,  a  broker : — 

«  Sold  for  Messrs.  P.  Meniaeff  &  Son,  of  St.  Petersburgh,  by  order  of 
George  Draper,  of  London,  to  Messrs.  Reade  &  Grove,  of  London,  260 
tons  (20  tons  more  or  less  to  be  no  object)  of  Russian  kiln-dried  rye- 
meal,  in  mat-bags,  sweet,  and  in  good  condition,  when  shipped,  at  8Z.  7«. 
6rf.  per  ton,  free  on  board  at  Cronstadt.  Shipment  to  be  made  at  the 
first  open  water,  allowing  a  fair  and  reasonable  time  for  the  arrival  out 
of  the  vessely  and  getting  the  goods  down  to  Cronstadt.  The  sellers  (if 
required  by  the  buyers)  to  take  up  ship-room  at  St.  Petersburgh,  at  the 
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current  rate  of  freight,  for  account  of  the  buyers.  To  be  paid  for  by  the 
buyers'  acceptances  of  the  sellers',  oi'  agent's,  drafts,  one-third  of  the 
above  sale  at  three  months  from  date  of  contract,  and  the  remainder  by 
their  acceptance  at  three  months  from  date  of  bill  of  lading j  on  handing 
the  same.  But,  should  the  vessel  not  arrive  in  time  for  the  meal  to  be 
shipped  by  the  30th  of  June  next,  or  the  sellers  not  be  able  to  procure 
a  ship  by  that  date,  then  the  sellers  are  to  be  at  liberty  to  draw  for  the 
remainder  as  specified  above.  Should  the  exportation  of  rye-meal  be 
prohibited  from  St.  Pctersburgh,  so  as  to  prevent  the  shipment  of  the 
above,  then  this  contract  is  to  be  void,  and  the  money  paid  in  advance 
to  be  returned  ^  the  due  return  of  which  the  agent  hereby  undertakes. 
In  case  of  any  dispute  as  regards  quality,  the  same  is  to  be  left  to  the 
arbitration  of  two  respectable  parties  in  London,  with  liberty  to  call  in 
a  third,  whos^  decision  is  to  be  final." 

The  second  contract  was  similar  in  all  respects  to  the  above,  except 
that  the  quantity  of  rye-meal  contracted  for  was  850  tons. 

Upon  the  first  contract  being  entered  into.  Draper,  as  agent  of  the 
plaintiffs,  drew  upon  the  defendants,  and  '^'they  accepted,  a  bill,  r^H^f- 
dated  the  4th  of  March,  1847,  for  6971.  ISs.  6rf.,  being  one-third  L  ^^^ 
of  the  estimated  amount  of  the  money  to  be  paid  for  the  meal  comprised 
in  the  first  contract,  and,  on  the  21st  of  March,  1847,  he  drew  another 
bill  of  exchange,  for  9772.  Is.  8e2.,  being  one-third  of  the  estimated 
amount  of  the  money  to  be  paid  for  the  goods  comprised  in  the  second 
contract,  payable,  respectively,  three  months  after  date;  and  which  bills, 
making  together  1675Z.,  were  duly  paid  at  maturity. 

The  defendants  chartered  three  vessels,  respectively  named  the  Mar- 
garet  Roberts,  the  Concordia,  and  the  Hienzi,  to  proceed  to  Cronstadt, 
and  load  the  quantities  of  rye-meal  mentioned  in  the  said  two  several 
contracts. 

The  Margaret  Roberts  arrived  at  Cronstadt  on  the  9th  of  May,  and 
was  declared  ready  to  load  on  the  17th,  and  completed  her  loading'  on 
the  28th,  went  to  sea  on  the  31st,(a)  was  loaded  with  166  4-7  tons  of  rye- 
meal,  and  the  bill  of  lading  for  the  same  was  transmitted  to  London, 
and  delivered  to  the  defendants,  who  received  and  disposed  of  the  cargo ; 
and  they  accepted  Draper's  drafts  for  5002.  and  431Z.  6s.  8e2.,  respect- 
ively, dated  the  8th  of  June,  1847,  and  making  together  9312.  6s.  8/2.^ 
being  the  amount  of  the  remaining  two-thirds  of  her  cargo  after  appro- 
priating 4652.  13«.  4(2.,  part  of  the  sum  of  6972.  ISs.  4e2.,  the  amount 
of  the  bill  of  exchange  dated  the  4th  of  March,  already  drawn  for  the 
first  third  of  the  amount  of  the  contract  of  that  date ;  and  suck  drafts 
for  9312.  6s.  Sd.  were  paid  by  the  defendants  at  maturity. 

Draper,  on  the  31st  of  May,  1847,  gave  the  defendants  notice  of  the 
arrival  of  the  Margaret  Roberts  at  Cronstadt ;  and  on  the  2l8t  of  June, 
ae  addressed  them  as  follows : — 

(a)  Thete/imr  dftiet  aie  Moording  tQ  the  old  style. 

VOL.  vn.— 18 
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n46] 


*«  Messrs.  Reade  k  Ghrove, 


<(  Gentlemen, — I  beg  to  inform  joa  that  I  am  advised  by 
Messrs.  P.  Meniaeff  &  Son,  of  St.  Petersburgh,  that,  on  the  (29th  of 
May)  10th  of  June,  the  three  vessels  chartered  by  you  for  the  rye-meal 
sold  to  you,  had  arrived ;  and  that,  on  the  (30th  of  May)  11th  of  June, 
they  had  loaded  the  Margaret  Roberts,  of  whose  cargo  I  hand  you  in- 
closed invoice,  amounting  to  your  debit  1397Z.  I  enclose  bill  of  lading 
of  the  same,  and  copy  of  charterparty,  endorsed  with  the  number  of  la} 
days  consumed  in  lading.  On  your  agreeing  the  amount  of  invoice,  I 
shall  value  on  you  at  three  months  from  date  of  bill  of  lading, — say 
(27th  of  May)  8th  of  June.  After  deducting  one-third  ^f  the  amount 
included  in  your  acceptance  of  my  draft  of  4th  March,  for  697Z.  ISs.  4A 
Say,  amount  of  invoice,  13972. ;  less  one-third,  4652.  ISs,  4<2.  =  931Z.  6s. 
Sd.    You  will  oblige  me  by  informing  me  if  you  find  this  amount  correct. 

«  Tours,  4;c. 
(Signed)  "George  Draper." 

The  Rienzi  arrived  at  Cronstadt  on  the  evening  of  the  (17th)  29th  of 
May,  and  was  declared  to  be  ready  to  load  on  the  (29th  of  May)  10th 
of  June :  and  the  Concordia  arrived  on  the  (28th  of  May)  9th  of  June, 
and  was  declared  ready  to  load  on  the  (4th)  16th  of  June. 

In  consequence  of  the  great  influx  of  vessels  to  that  port  in  the  season 
of  1847,  and  the  large  quantities  of  grain  and  rye-meal  shipped  from 
thence,  it  was  impossible  to  despatch  them  with  the  expedition  that 
would  have  been  used  in  other  years ;  and  lighters  could  not  be  obtained 
to  convey  such  large  quantities  of  grain  down  the  Neva  to  Cronstadt : 
and,  in  consequence  of  these  difficulities,  although  every  effort  was  made 
to  despatch  these  vessels,  the  loading  of  the  Rienzi  was  not  completed 
♦1171  ^^*^'  *^®  (**^)  ^^^^  of  July,  and  *that  of  the  Concordia  until  the 
^^'J  (26th  of  June)  8th  of  July. 

The  Concordia  took  187  3-7  tons,  and  the  Rienzi  264  5-7  tons. 

On  the  12th  of  July,  1847,  the  defendants  wrote  to  Draper  as  fol- 
lows : — 

"  Dear  Sir, — ^We  beg  to  inform  you  that  we  have  lately  received  seve- 
ral letters  from  the  Irish  houses  for  whose  account  we  purchased  rye- 
meal,  .complaining  of  the  great  delay  in  the  shipment  of  the  same  per 
Rienzi  and  Concordia.  The  buyer  of  the  Rienzi's  cargo  intimates  his 
intention  not  to  receive  the  documents,  your  friends  at  St.  Petersburgh 
not  having  made  the  shipment  in  due  course.  And  the  buyer  of  the 
Concordia's  cargo  has,  we  regret,  been  compelled  to  suspend  payment. 
Waiting  your  instructions  in  this  matter,  «  We  remain,  &c. 

(Signed)  «  Reade  &  Grove." 

To  this  Draper  replied,  on  the  following  day,  as  follows : — 

a  Messrs.  Reacle  k  Grove, 

••  Dear  Sirs, — ^As  regards  the  two  parcels  of  rye-meal  you  purchased 
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of  me,  you  are  awaf  e  that  you  provided  ship-room,  and  that  the  parties 
for  whose  accoant  I  sold  the  same  are  not  boand  to  ship  them  by  any 
specified  time :  and  I  beg  to  inform  you  that  they  have  used  and  are 
nsing  all  possible  despatch  in  putting  them  on  board.  With  the  great 
influx  of  vessels  at  the  port  of  Gronstadt  this  season,  owing  to  the  nnu 
sual  export  of  corn  from  thence,  shipments  of  goods  do  not  go  on  so  fast, 
perhaps,  as  usual ;  but  no  delay  has  occurred  on  the  part  of  the  sellers, 
whose  goods  were  ready  at  St.  Petersburgh  before  the  vessels  arrived, 
and  whose  interest  it  is  to  have  them  shipped  as  quickly  as  possible.  I 
should  regret  if  you  experience  any  trouble  with  the  houses  for  whom 
you  bought,  hut  with  whom  *I  or  my  friends  are  not  concerned.  r^-^AQ 
I  shall,  nevertheless,  be  ready  to  reader  you  all  the  assistance  in  ^ 
my  power,  to  enable  you  to  compel  them  legally,  if  necessary,  to  the 
honourable  fulfilment  of  their  engagements.  Touching  your  remark, 
that  you  are  waiting  my  instructions,  I  have  none  to  give,  and  can  but 
refer  you  to  what  I  have  already  stated.  <<  Yours,  &c. 

(Signed)  <<  George  Draper." 

On  the  17th  of  July,  the  defendants  again  wrote  to  Draper,  as  fol- 
lows : — 

«  Dear  Sir, — ^We  beg  to  acknowledge  receipt  of  your  favour  of  the 
13th,  the  contents  of  which  we  communicated  to  Mr.  C.  Sugrue,  of  Cork, 
the  party  for  whom  we  purchased  the  cargo  of  rye-meal  that  should  have 
been  shipped  by  the  Rienzi,  and  from  whom  we  have  to-day  received  a 
reply,  the  purport  of  which  you  will  perceive  on  reading  the  extract  from 
his  letter  given  at  foot. 

«<  Referring  to  your  respects  of  the  13th,  wherein  you  say  that  no  time 
is  specified  for  the  shipment  of  the  goods  purchased  of  you,  we  beg  to 
refer  you  to  your  contract,  which  states  that  the  shipment  shall  be  made 
<  at  first  open  water ;'  and,  as  our  vessels  were  at  Cronstadt  shortly  after, 
— ^the  Rienzi  on  the  18th  of  May,  by  your  own  advice, — we  quite  agree 
with  our  Irish  correspondent  in  thinking  that  the  shipments  have  not 
been  made  in  due  course,  and  that  the  delay  is  unjustifiable,  depriving 
the  buyer  of  all  chance  of  disposing  of  the  cargoes  before  the  coming 
harvest.  All  other  purchases  that  we  made  on  exactly  similar  terms, 
have  been  shipped  more  than  a  month  since,  and  the  vessels  arrived  and 
discharged  at  their  various  ports  of  destination ;  among  others,  the  Mar- 
garet Roberts  (loaded  by  your  friends,  Messrs.  Meniaefi*  &  Co.)  arrived 
in  Dublin  last  Monday  week,-^whofle  cargo,  by  *the  by,  was  in  p^-i^Q 
very  bad  order,  and  great  waste  incurred,  owing  to  the  wretched  *- 
condition  of  the  mats,  most  of  which  were  old  and  broken,  and  upon 
which  point  the  captain  states  that  he  remonstrated  with  the  shippers 
several  times  in  vain.    Referring  to  the  extract  at  foot,  we  are,  &c., 

"Tours,  &c. 
(Signed)  <«  Re^db  &  Grove." 
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The  extract  from  Sngme's  letter  to  the  defendants,  referred  to  abore, 
wag  as  follows : — 

<<  I  now  beg  again  to  call  yonr  attention  to  the  subject  of  the  rye-meal 
which  you  bought  for  me  last  March,  and  to  confirm  to  you  my  determi- 
nation to  repudiate  the  contract,  which  has  to  all  intents  and  purposes 
been  broken  by  the  seller,  who  cannot  be  justified  for  the  great  delay  in 
making  the  shipment.  I  therefore  request  you  will  on  no  account  accept 
the  shipping  documents,  should  they  be  presented  to  you  now ;  but  that 
you  will  forthwith  obtain  the  repayment  of  the  one-third  advance  which 
you  came  under  for  that  contract ;  and  that  you  will  regularly  notice  the 
contractor,  Mr.  O.  Draper,  that  I  hold  him  accountable  for  the  freight 
of  the  Rienzi,  which  vessel  was  at  Gronstadt  so  early  in  May.  I  there- 
fore beg  of  you  to  be  quite  peremptory  and  decisive  on  my  part  in  this 
matter,  and  get  back  the  advance  without  delay ;  for,  I  am  resolved  not 
to  be  forced  to  observe  a  contract  which  has  not  been  fulfilled  on  the 
part  of  Mr.  Draper  or  his  connexions  at  St.  Petersburgh." 

To  this  letter,  Draper  replied  on  the  20th  of  July,  as  follows : — 

*<  Dear  Sirs, — ^With  regard  to  your  observations  to  me  about  the  delay 
of  the  shipment  per  Rienzi,  I  can  but  confirm  to  you  what  I  said  in  my 
last  on  this  subject,  viz.  that  no  delay  has  occurred  on  the  part  of  my 
friends,  and  that  the  delay  (if  any)  arises  from  the  circumstance,  this 
*1  ^m  y®*^>  ^^  ^^^  immense  transactions  of  *com  at  St.  Petersburgh, 
^  rendering  it  impossible,  with  the  ordinary  means  at  command 
there  (which  sufficed  for  the  business  of  that  place  hitherto),  and  the 
increased  demand  for  lighters,  labour,  &c.,  and  the  immense  influx  of 
shipping,  to  get  the  goods  down  to  Cronstadt  as  quickly  as  in  former 
years.  As  to  your  correspondent  expecting  that  I  should  return  the 
advances  made  upon  the  purchase,  the  contract  of  which  wduld  be  fulfilled, 
he  cannot  surely  have  been  in  earnest  in  making  such  a  request.  I  may 
remark,  that,  had  the  rye-meal  been  shipped  earlier,  no  advantage,  con- 
sidering the  state  of  the  markets,  would  have  accrued,  and  no  prejudice 
can  arise,  on  the  other  hand,  from  its  coming  later.      <«  Yours,  &c. 

(Signed)  "  Georgb  Draper." 

On  the  23d  of  July,  Draper  sent  the  defendants  the  invoice  and  bill 
of  lading  for  the  Concordia's  cargo ;  and,  on  the  27th,  the  invoice  of 
the  Rienzi's  cargo.  These  (with  the  exception  of  the  bill  of  lading  of 
the  goods  per  Concordia,  which  the  defendants  retained  as  security  for 
the  advance  they  had  made  on  account  of  the  cargo)  were  returned  by 
the  defendants  on  the  28th,  on  the  ground  that  <<  the  conditions  of  the 
contracts  had  not  been  complied  with."  And,  on  the  30th,  bills  for  the 
balance  were  tendered  to  the  defendants  for  acceptance,  but  refused ;  the 
defendants,  on  the  other  hand,  demanding  re-payment  of  the  advances 
already  made. 

The  Concordia,  with  her  cargo  of  187  3-7  tons  of  rye-meal  on  board. 
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arrived  in  London  on  the  30th  of  July;  and  the  Rienzi,  with  her  cargo 
of  264  5-7  tons,  on  the  15th  of  August. 

On  the  part  of  the  defendants,  it  was  objected  that  there  was  no  evi- 
dence to  sustain  the  allegation  in  the  declaration,  ihat,  <<  after  the  making 
of  the  said  contracts  or  agreements,  and  htfore  the  performance  of  them^ 
or  any  part  thereof ^  it  was  agreed  between  the  '^'plaintiffs  and  the  p^^  .^ 
defendants  that  the  said  fwo  contracts  or  agreements  should  be  ^ 
deemed  and  taken  to  be,  and  to  operate  as,  one  contract  or  agreement 
for  the  sale  of  the  two  quantities  of  rye-meal  therein  mentioned,  and 
should  in  all  respects  be  performed  and  fulfilled  by  the  plaintiffs  and 
defendants  respectively  as  if  the  same  had  been  one  contract  for  the  sale 
of  the  amount  of  the  said  two  quantities  of  meal  upon  the  terms  therein 
mentioned." 

For  the  plaintiffs,  it  was  insisted  that  the  letters  and  acts  of  the  parties 
were  evidence  of  such  an  agreement. 

The  Lord  Chief  Justice  intimating  an  opinion  that  there  was  no  evi- 
dence of  an  agreement  to  deal  with  the  two  contracts  as  one,  as  alleged, 
the  plaintiffs'  counsel  proposed  to  amend  the  declaration  by  striking  out 
the  words  «or  of  any  part  thereof."  This,  his  lordship  declined  to  allow ; 
and  the  jury  having  expressed  an  opinion  that  the  vessels  had  not  been 
loaded  within  a  reasonable  tiiue  after  their  arrival  at  Cronstadt,  the  plain- 
tiffs elected  to  be  nonsuited, — Cleave  being  reserved  to  them  to  move  to 
set  aside  the  nonsuit,  if  the  court  should  be  of  opinion  that  there  was 
evidence  of  such  an  agreement  as  that  alleged,  or  that  the  amendment 
should  have  been  allowed,  and  would  have  availed,  if  allowed. 

ByleSy  Serjt.,  now  moved  according.  The  whole  correspondence  and 
acts  of  the  parties  clearly  showed  an  implied  understanding  that  the  two 
contracts  were  tp  be  dealt  with  as  one.  The  buyers  sent  out  three'ships  to 
receive  the  meal, — the  first  one  not  being  of  capacity  sufficient  to  receive 
the  whole  quantity  mentioned  in  the  first  contract.  Separate  bills  of 
lading  were  given  for  each  cargo  ;  and  the  bills  of  exchange  were  in  like 
manner  drawn  with  reference  to  each  specific  cargo.  It  was  evident, 
therefore,  that  the  '^'parties  were  agreed,  that,  as  far  as  concerned  r^cico 
the  performance  of  the  contracts,  they  should  be  treated  as  one.  ^ 
[Maule,  J.  That  seems  rather  like  splitting  them  into  three.  The 
facts  show  that  the  two  contracts  had  been  in  part  performed.]  This 
stipulation  is  stated  to  have  been  made  after  the  second  contract  had  been 
entered  into,  but  before  performance, — ^which  means  performance  by  the 
plaintifis  in  delivering  the  goods.  [Maule,  J.  How  can  you  amalga- 
mate the  two  contracts  ?]  The  real  agreement  was,  that  the  whole  should 
be  taken  as  one  contract,  except  as  to  the  two  bills  already  drawn. 
[Maule,  J.  Suppose  there  had  been  one  contract  only.  You  must  either 
do  what  you  contract  to  do,  or  do  something  equivalent.]  The  amend- 
ment clearly  ought  to  have  been  allowed.  [Maulb,  J.*  That  would  not 
have  helped  you.] 

l2 
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The  case  of  Beade  v.  Meniaeff  was  a  cross-action  brought  by  the  buj^ 
ars  against  the  sellers  for  not  shipping  the  meal  within  a  reasonable  time. 
♦1531       *'^^  ^*  count  of  the  declararion, — ^which  was  founded  npon 

-*  the  first  contract^ — stated,  that,  on  the  4th  x>f  March,  1847,  the 
defendants  agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  buy 
of  the  defendants,  a  large  quantity,  to  wit,  250  tons  (20  tons  more  or 
less  to  be  no  object)  of  Russian  kiln-dried  rye-meal,  in  mat  bags,  sweet 
and  in  good  condition  when  shipped,  at  81,  7s.  6(2.  per  ton,  free  on  board 
at  Gronstadt,  that  is  to  say,  in  parts  beyond  the  seas,  to  wit,  at  Gron- 
stadt,  in  Russia ;  shipment  to  be  made  at  the  first  open  water,  allowing 
a  fair  and  reasonable  time  for  the  arrival  out  of  the  vessely  and  getting 
the  goods  down  to  Gronstadt ;  the  sellers,  if  required  by  the  buyers,  to 
take  up  ship-room  at  St.  Fetersburgh,  at  the  current  rate  of  freight,  for 
account  of  the  buyers ;  to  be  paid  for  by  the  buyers'  acceptance  of  the 
sellers',  or  agents'  drafts,— one-third  of  the  above  sale  at  three  months 
from  the  date  of  the  contract,  and  the  remainder  by  their  acceptance  at 
three  months  from  the  date  of  the  bill  of  Jadingy  on  handing  the  same ; 
but,  should  the  vessel  not  arrive  in  time  for  the  meal  to  be  shipped  by  the 
SOth  of  June  then  next,  or  the  sellers  not  be  able  to  procure  a  ship  by 
that  date,  then  the  sellers  should  be  at  liberty  to  draw  for  the  remainder, 
as  specified  above.  After  setting  out  other  stipulations  in  the  contract, 
and  averring  mutual  promises,  the  count  proceeded  to  allege — ^that  the 
plaintiffs  did,  afterwards,  and  within  a  reasonable  time,  to  wit,  on,  &c.y 
pay  for  one-third  of  the  price  of  the  said  250  tons  of  meal  in  the  said 
contract  mentioned,  by  their  accepting  the  draft  of  O.  Draper,  the  agent 
of  the  defendants,  to  wit,  a  bill  of  exchange  dated  on  the  day  of  the  date 
of  the  said  contract,  and  made  and  drawn  by  the  said  G.  Draper,  as 
agent  of  the  defendants,  and  at  their  request,  upon  the  plaintiffs,  for  the 
*1  'vtl  P^T"^^'^*  *^  *^®  *order  of  the  said  G.  Draper  of  the  sum  of  6972. 

^  18«.,  being  one-third  of  the  price  of  the  said  250  tons  of  meal,  at 
three  months  after  the  date  thereof,  which  was  three  months  from  the 
date  of  the  said  contract ;  that  the  defendants  then  took  and  received 
the  said  bill  of  exchange,  so  accepted  by  the  plaintiffs,  of  and  from  them, 
in  payment  of  the  one-third  of  the  price  of  the  said  250  tons  of  meal  as 
aforesaid,  which  said  bill  of  exchange  the  plaintiffs  duly  paid  on  the  day 
when  the  same  became  due ;  that  the  plaintiffs,  within  a  reasonable  time, 
to  wit,  &c.,  sent  divers,  to  wit,  three  vessels,  to  Gronstadt  aforesaid,  for 
the  said  meal,  to  wit,  a  vessel  called  the  Margaret  Roberts,  a  vessel  called 
the  Goncordia,  and  a  vessel  called  the  Rienzi,  which  said  several  vessels 
arrived  at  Gronstadt  before  the  SOth  of  June  aforesaid,  to  wit,  on  the  6th 
of  May,  in  the  same  year,  and  in  time  for  the  said  meal  to  be  shipped 
by  the  said  SOth  of  June ;  tiiat,  although  the  defendants,  in  part  perform- 
ance of  their  promise,  duly  shipped  on  board  the  Margaret  Robe^  166  4-7 
tons,  part  of  the^said  meal,  and  the  plaintiffs  afterwards,  to  wit,  on  the 
8th  of  June  in  the  year  aforesaid,  accepted  the  said  part  of  the  said  meal. 
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ftnd  then  duly  paid  the  defendants  the  remainder  of  the  price  of  the  said 
part  of  the  said  meal,  by  their  accepting  a  bill  of  exchange  drawn  by  G.  Dra- 
per, the  agent  of  the  defendants,  at  their  request,  and  dated  the  day  and 
year  last  aforesaid,  being  the  date  of  the  bill  of  lading  of  the  said  part,  for 
the  payment  to  the  order  of  the  said  G.  Draper,  at  three  months  after 
the  date  thereof,  of  the  smn  of  931Z.  6s.  8(2.,  being  the  remainder  of  the  said 
price  of  the  said  part  of  the  said  meal,  which  last-mentioned  bill  the  defend- 
ants then  took  and  received  as  such  payment,  and  the  plaintiffis  duly  paid 
the  same  when  due ;  and  that,  although  the  said  vessels  called  the  Bienzi 
and  the  ^Concordia  were  capable  of  receiving,  loading,  and  carrying  ^^^  .. 
the  remainder  of  the  said  meal,  and  the  plaintiffs  were,  after  the  ^ 
first  open  water,  and  before  the  30th  of  June,  in  the  year  aforesaid,  and 
at  and  after  the  arrival  of  the  said  vessels  respectively  at  Cronstadt,  and 
from  thence  until  and  at  and  after  a  fair  and  reasonable  time  had  elapsed 
for  getting  the  said  goods  down  to  Cronstadt,  ready  and  willing  to  buy 
and  accept  the  remainder  of  the  said  meal,  and  to  receive  the  bill  or 
bills  of  lading  thereof,  and  to  pay  the  remainder  of  the  price  thereof 
according  to  the  said  contract,  and  the  plaintifis'  promise  in  that  behalf, 
—of  which  the  defendants  always  had  notice ;  and  although  the  plaintiffs 
had  performed  the  said  contract,  and  their  said  promise,  in  all  things  on 
their  part  to  be  performed,  and  although  a  fair  and  reasonable  time  for 
the  defendants  to  ship  the  remainder  of  the  said  meal  on  board  the 
said  vessels  had  elapsed  after  the  said  first  open  water,  and  after  the 
arrival  of  the  said  several  vessels  at  Cronstadt  aforesaid,  and  before  the 
commencement  of  this  suit,  a  fair  and  reasonable  time  for  getting  the 
said  goods  down  to  Cronstadt  being  allowed,  and  although  the  shipment 
of  rye-meal  was  not  prohibited  from  St.  Petersburgh,  so  as  to  prevent 
the  shipment  of  the  remamder  of  the  said  meal,  or  any  part  thereof: 
yet  the  defendants  disregarded  their  promisCy  and  did  not  nor  would,  at 
the  first  open  water,  allowing  a  fair  and  reasonable  time  [for  the  arrival 
out  of  the  said  vessels,  and  for  getting  the  said  goods  down  to  Cronstadt, 
or  within  a  fair  and  reasonable  time]  in  that  behalf,  ship  the  remainder 
of  the  said  meal,  or  any  part  thereof,  on  board  the  said  vessels,  or  either 
of  them,  or  on  board  of  any  other  vessel  or  vessels,  or  in  any  way  sell 
or  deliver  the  remainder  of  the  said  meal  to  the  plaintiffs  within  a  fair 
and  reasonable  time  '''in  that  behalf,  but  wholly  neglected  and  ^^^  -^ 
refused  so  to  do,  and  therein  wholly  failed  and  made  default ;  *- 
whereby  the  moneys  paid  to  the  defendants  in  part  of  the  price  of  the 
Baid  remainder  of  the  said  meal,  and  in  discharge  of  so  much  of  the  said 
bills  of  exchange  as  were  given  on  account  of  such  price,  became  and 
-were  wholly  lost  to  the  plaintiffs,  and  divers  moneys  and  expenses, 
amounting  to  a  large  sum,  &c.,  which  the  plaintiffs  laid  out  and  incurred 
in  and  about  hiring  the  said  vessels,  and  sending  them  to  Cronstadt 
aforesaid,  became  and  were  wholly  lost  and  useless  tA  the  plaintifis,  and 
the  plaintiffi  lost  divers  g'eat  gains  which  might,  and  otherwise  would, 
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Iiave  accrued  to  them  from  the  said  remainder  of  the  said  meal  being 
shipped  and  delivered  within  such  reasonable  time  as  aforesaid. 

The  second  count  was  upon  a  contract,  in  terms  precisely  the  same, 
for  850  tons  of  rye-meal,  and  was  similar  in  all  respects  to  the  first 
count,  except  that  the  words  within  brackets  in  the  breach,  ant^,  p.  155, 
ifere  omitted. 

There  was  also  a  count  for  money  had  and  received,  money  paid, 
interest,  and  money  found  due  upon  an  account  stated. 

The  defendants  pleaded, — first,  that  the  plaintiff's  did  not  pay  for  one- 
third  of  the  price  of  the  250  tons  of  meal  in  the  first  count  mentioned, 
by  accepting  the  draft  of  the  said  G.  Draper  upon  the  plaintiffs  for  the 
payment  to  the  order  of  the  said  0.  Draper  of  the  said  one-third  of  the 
price  of  the  said  250  tons  of  meal,  nor  did  the  defendants  take  or  receive 
the  said  bill  of  exchange  in  the  said  first  count  in  that  beh&lf  mentioned 
in  payment  of  one-third  of  the  said  price  of  the  said  meal,  in  manner 
and  form  in  the  said  first  count  alleged ; — ^secondly,  thxt  the  plaintiffs 
were  notj  at  and  after  the  arrival  of  the  said  vessels  at  CroTistadty  and 
*from  thence  at  and  until  a  fair  and  reasonable  time  had  elapsed 
'  for  getting  the  goods  down  to  Oronstadt^  ready  and  willing  to  huy 
and  accept  and  pay  for  the  remainder  of  the  said  mealy  in  manner  and 
form  in  the  said  first  count  alleged; — ^thirdly,  that  the  defendants  had 
not  notice  that  the  plaintiff's  were  so  ready  and  willing  as  in  the  said 
first  count  mentioned,  in  manner  and  form  in  the  said  first  count  alleged; 
— ^fourthly,  that  the  plaintiffs  had  not  performed  the  said  contract  and 
promise  in  the  said  first  count  mention^dy  in  all  things  on  their  part  to 
beperformedf  in  manner  and  form  as  in  the  said  first  count  alleged; — 
fifthly,  that  they,  the  defendants,  did,  at  the  first  open  water,  allowing 
a  fair  and  reasonable  time  for  getting  the  said  goods  down  to  Cronstadt, 
and  within  a  fair  and  reasonable  time  in  that  behalf,  ship  the  remainder 
of  the  said  meal  on  board  the. said  vessels  in  the  first  count  mentioned, 
to  wit,  the  Bienzi  and  the  Concordia. 

*     Similar  pleas  were  pleaded  to  the  second  count,  and  non  assumpsit  to 
the  third. 

This  cause  also  was  tried  before  Wilde,  G.  J.,  at  the  sittings  in  Lon- 
don after  the  last  term.  The  facts  were  substantially  the  same  as  in 
the  last  case. 

At  the  close  of  the  plaintiff's'  case,  it  was  objected,  on  the  part  of  the 
defendants,  that  the  plaintiff's  had  failed  to  prove  the  averments  traversed 
by  the  second  and  fourth  (and  seventh  and  ninth)  pleas,  viz.,  that  they 
were  ready  and  willing  to  buy  and  to  accept  and  pay  for  the  remainder 
of  the  meal,  and  that  they  had  performed  the  respective  contracts  in  all 
things  on  their  part  to  be  performed ;  for  that  they  could  not  be  ready 
and  willing  to  receive  the  meal,  nor  could  they  perform  the  contract, 
without  sending  out  one  ship  to  receive  th»  quautit^  mentioned  in  pacb 
contract 
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The  learned  judge  overruled  the  objections,  but  *re8erved  to  the  ^^^  -^ 
defendants  leave  to  move  to  enter  a  verdict  for  them  upon  those  ^ 
issues ;  and  the  jury  found  for  the  plaintiffs  upon  all  the  issues ;  answer- 
ing in  the  negative  these  two  questions, — ^first,  whether,  supposing  the 
defendants  not  bound  to  have  the  goods  ready  before  the  arrival  of  the 
vessels,  they  had  loaded  them  within  a  reasonable  time  after  their  arrival, 
— secondly,  whether,  supposing  the  reasonable  time  to  run  from  the  day 
when  the  vessels  were  declared  ready  to  load,  the  defendants  had  loaded 
them  within  such  reasonable  time. 

Bylesj  Serjt.,  now  moved  for  a  rule  nisi  accordingly.  The  plaintiffs 
in  their  declaration  allege  .precise  performance  of  the  contracts  as  set 
out.  They  were  therefore  bound  to  prove  performance  as  alleged.  It 
clearly  was  no  performance  of  the  contract, — ^which' speaks  of  <<the 
vessel,"  and  "the  bill  of  lading,"  in  the  singular  number, — ^to  send  out 
three  vessels,  to  arrive  at  Cronstadt  at  different  times.  The  evidence 
is,  that  the  parties  were  performing  a  contract  totally  inconsistent  with 
the  contracts  alleged  in  the  declaration.  This  is  not  the  case  of  a  con- 
tract rescinded  by  mutual  consent.  Having  been  in  part  performed,  the 
parties  could  not  be  placed  in  statu  quo.  The  plaintiffs,  therefore,  are 
clearly  not  entitled  to  a  verdict  on  the  third  count :  Hunt  t;.  Silk,  5 
East,  449,  2  J.  P.  Smith,  16;  Taylor  v.  Hare,  1  N.  R.  260;  Seed  v. 
Blandford,  2  Y.  &  J.  278. 

Maule,  J.  With  respect  to  the  case  of  Meniaeff  v.  Reade,  the  court 
has  already  expressed  a  strong  opinion  that  the  nonsuit  was  right, 
inasmuch  as  there  was  no  allegation  in  the  declaration,  that,  before  the 
^performance  of  any  part  of  the  contracts,  it  was  agreed  that  the  ^^^  ^^ 
two  should  constitute  one.  It  certainly  is  quite  possible  that  the  ^ 
parties  might  have  so  contracted :  but  there  is  a  total  absence  of  evidence 
to  show  that  they  have  done  so.  The  obvious  inconvenience  of  such  an 
arrangement  affords  strong  ground  for  thinking  that  none  such  was  made. 
The  words  «  before  performance"  are  most  material.  It  is  quite  clear 
there  was  no  such  agreement  before  the  performance.  I  therefore  think 
Uie  lord  chief  justice  was  bound  to  nonsuit  the  plaintiffs. 

As  to  the  second  action — Reade  v.  Meniaeff, — ^which  is  brought  by  the 
buyers  against  the  sellers,  the  main  point  upon  which  the  rule  was  asked 
for,  is,  that  the  plaintiffs  did  not  show  that  they  were  ready  and  willing 
to  accept  and  to  pay  for  the  meal.  It  does  not  appear  to  me  that  there 
was  any  evidence  of  that.  One  of  the  pleas  was,  that  the  plaintiffs  were 
not  ready  and  willing  to  receive  and  to  pay  for  the  meal ;  another  was, 
that  they  had  not  performed  the  agreement  in  all  things  on  their  part  to 
be  performed.  The  latter  plea  is  the  one  upon  which  the  defendants 
mainly  relied.  It  appears  that  the  plaintiffs  sent  out  three  ships  to 
Cronstadt  and  were  ready  to  receive  the  meal  on  board ;  and  there  was 
nothing  to  snow  that  they  were  not  perfectly  ready  to  accept  the  bills 
pursuant  to  the  contract.  The  question  upon  both  pleas  turn*  mainly 
,  VOL.  vn. — ^14 
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upon  the  meaning  of  the  contract, — ^whether  the  plaintiffs  eauld  perform 
all  that  tiiej  were  bound  to  do  by  way  of  condition  precedent,  withoui 
sending  out  one  vessel  to  receive  the  quantity  of  meal  mentioned  in  each 
contract.  The  contracts  were  to  this  effect : — <<  Sold  for  F.  Meniaeff  k 
Son,  250  tons  (20  tons  more  or  less  to  be  no  object)  of  Russian  kiln-dried 
rye-meal,  in  mat  bags,  sweet  and  in  good  condition  when  shipped,  at  82. 

*lfim  '^^'  ^^"  P^  *^^'  ^^®®  ^^  board  at  Cronstadt.  ""Shipment  to  be 
-^  made  at  the  first  open  water,  allowing  a  fair  and  reasonable  time 
for  the  arrival  out  of  tJie  vessel  and  getting  the  goods  down  to  Cronstadt. 
The  sellers,  if  required  by  the  buyers,  to  take  up  ship-room  at  St. 
Fetersburgh^  at  the  current  rate  of  freight,  for  account  of  the  buyers :  to 
be  paid  for  by  the  buyers'  acceptance  of  the  sellers',  or  agent's,  drafts, 
one-third  of  the  above  sale  at  three  months  from  the  date  of  the  contract, 
and  the  remainder  by  their  acceptance  at  three  months  from  the  date  of 
the  bill  of  lading,  on  handing  the  same.  But  should  the  vessel  not  arrive 
in  time  for  the  meal  to  be  shipped  by  the  30th  of  June  then  next,  or  the 
sellers  not  be  able  to  provide  a  ship  by  that  date,  then  the  sellers  should 
be  at  liberty  to  draw  for  the  remainder,  as  specified  above,"  &c.  The 
contract  for  the  350  tons  was  in  similar  terms. 

Now,  these  are  mercantile  contracts  between  two  dealers,  for  the  ship- 
ment of  goods  from  a  foreign  port.  The  substance  of  the  contracts  is, 
I  think,  this, — that  250  and  350  tons  of  meal  respectively  were  to  be 
shipped  at  Cronstadt,  for  Beade  &;  Co.  The  defendants  were  to  put  it 
on  board  at  Cronstadt :  and,  further,  if  required,  were  to  take  up  ship- 
roOm  at  St.  Petersburgh,  at  the  current  rate  of  freight.  That  is  a  stipu- 
lation for  the  benefit  of  the  buyers.  The  buyers  were  to  pay  for  the 
meal,  one-third  by  acceptance  at  three  months  from  the  date  of  the  con- 
tract (which  has  been  done),  and  the  residue  by  acceptance  at  three 
months  from  the  date  of  the  bill  of  lading,  on  handing  the  same.  There 
is  no  stipulation  here,  on  the  part  of  the  buyers,  that  they  will  send  a 
ship,  or  anything  of  the  kind.  But  for  an  expression  I  will  presently  advert 
to,  the  effect  would  be,  that  the  buyers  might  point  out  any  reasonable 
mode  of  shipping  the  goods  they  pleased, — ^whether  in  one  ship  or  in  more. 
That  would  have  been  beyond  doubt,  if,  in  speaking  of  the  mode  of  payment, 
*1B11  *^^^  contract  had  not  said  that  the  residue  was  to  be  paid  for  by 
-'  acceptance  at  three  months  from  the  date  of  the  bill  of  lading y — 
and,  further,  that  should  the  vessel  not  arrive  in  time  for  the  meal  to  be 
shipped  by  the  80th  of  June  then  next,  or  the  sellers  not  be  able  to  pro- 
vide a  ship  by  that  date,  then  the  sellers  should  be  at  liberty  to  draw  for 
the  remainder  as  specified  above.  That  is,  if  the  buyers  do  not  send  & 
ship  in  time,  or  the  sellers  cannot  engage  ship-room  at  St.  Fetersburgh, 
the  latter  were  to  draw  for  the  balance,  although  the  meal  should  not 
have  been  shipped.  There  is  no  agreement,  in  terms,  that  the  plaintifi^s 
shall  send  out  a  vessel.  The  use  of  the  words  <<the  vessel,"  and  ((the 
UU  of  lading,"  may  be  considered  reasonably  to  show  that  the  parties 
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contemplated  that  the  plaintiff  would  send  out  one  ship  only  to  receive 
the  quantity  mentioned  in  each  contract.  That  being  the  probable  state 
of  things  they  contemplated  (but  did  not  9tip%ilate  for),  they  in  terms  pro- 
ride  for  that  mode  of  performance.  It  seems  to  me,  however,  that  we 
should  be  giving  an  undue  degree  of  narrowness  to  the  construction  of  a 
contract  of  this  sort,  if  we  were  to  hold  the  buyers  bound  to  adopt  that 
mode  of  performance  as  a  condition  precedent  to  their  right  to  maintain 
an  action  against  the  sellers  for  a  breach  of  the  contract  on  their  part. 
The  true  construction  seems  to  me  to  be  this, — the  parties,  contemplat- 
ing a  certain  mode  of  performing  the  contract,  have  pointed  out  how  the 
payment  is  to  be  made  in  that  event ;  but  they  leave  the  mode  of  pay- 
ment, in  case  of  performance  of  the  contract  in  any  other  way,  unpro- 
vided for,  except  so  far  as  an  analogy  may  be  drawn  from  that  which  i% 
provided.  The  substance  of  the  contract  is,  that  the  one  party  shall 
deliver  certain  meal,  and  the  other  shall  pay  for  it.  Contracts  of  this 
sort  would  be  expanded  to  a  most  unreasonable  and  inconvenient  length, 
if  they  affected  to  provide  specifically  *for  every  possible  contin- 
gency, and  for  every  possible  mode  of  performance.  The  practice 
is, — and  it  might  be  illustrated  by  some  cases  that  have  lately  been 
before  this  court,(a) — ^to  point  out  precisely  what  is  to  be  done  on  the 
one  side,  and  then  to  stipulate  or  provide  for  the  most  probable  mode  of 
performance  on  the  other ;  leaving  other  ways  of  performing  the  con- 
tract unprovided  for,  and  to  be  settled  as  the  case  might  happen.  In  all 
probability  the  parties  here  did  not  anticipate  any  dispute  or  di£Bculty 
as  to  the  mode  of  payment.  If  the  construction  I  suggest  be  the  true 
one, — and  I  have  no  doubt  it  is, — ^the  circumstance  of  a  single  ship  not 
having  been  sent  to  receive  the  meal  which  was  the  subject-matter  of 
each  contract,  does  not  show  that  there  has  been  a  failure  of  perform- 
ance of  anything  that  ought  to  have  been  performed  by  the  plaintiffs:' 
there  is,  therefore,  no  inconsistency  in  saying  that  the  plaintiffs  have 
performed  the  contract  in  all  things  on  their  part,  although  they  sent 
three  ships,  no  one  of  which  was  of  capacity  sufficient  to  take  on  board 
the  entire  subject-matter  of  each  contract.  I  therefore  think  that  the 
verdict  on  these  two  issues  was  properly  entered  for  the  plaintiffs. 

Cbesswell,  J.  I  am  entirely  of  the  same  opinion.  With  respect  to 
the  first  action,  of  Meniaeff  v.  Reade,  there  was  no  evidence  of  any  agree- 
ment, before  performance  of  any  part  of  the  contracts,  that  the  two 
should  be  treated  and  considered  as  one.  I  therefore  think  the  nonsuit 
was  right. 

As  to  the  second  action, — ^there  was  no  express  bargain  between  the 
parties  that  one  ship,  and  one  ship  only,  should  be  sent  to  Cronstadt,  to 
receive  the  quantity  of  meal  comprised  in  each  contract.  The 
whole  ^argument  arises  firom  the  use  of  the  words  «  ship"  and 

(a)  Sm  CookbuB  v.  Alexander,  6  Mann.  Or.  k  S.  791 
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«bill  of  landing,"  in  the  singular  number.  We  may  infer,  that,  at  the 
time  of  entering  into  the  contracts,  the  parties  contemplated  that  one 
Bhip  only  should  receive  such  lot ;  but  not  that  the  plaintiffs  contracted, 
as  a  condition  precedent,  that  this  should  be  done.  I  think  there  was 
abundant  evidence  that  the  plaintiffs  were  ready  and  willing  to  perform 
the  contracts  in  all  that  they  were  bound  to  perform. 

y.  Williams,  J.  I  am  of  the  same  opinion.  In  the  first  action,  the 
ionsuit  was  clearly  right.  As  to  the  second,  the  defendants  had  not 
sourage  to  plead  directly  that  the  plaintiffs  sent  three  ships  instead  of 
two ;  but  they  plead,  amongst  other  things,  that  the  plaintiffs  were  not 
ready  and  willing  to  buy  and  accept  and  pay  for  the  remainder  of  the 
meal, — and  that  the  plaintiffs  have  not  performed  their  contract  and  pro- 
mise in  all  things  on  their  part  to  be  performed.  It  appears  to  me  that 
the  plaintiffs  were  ready  and  willing,  and  that  they  did  in  substance  per- 
form the  contract  in  all  respects ;  and  therefore  that  they  are  entitled  to 
the  verdict  upon  those  two  issues. 

WiLDB,  C.  J.  It  is  very  satisfactory  to  find  that  the  legal  construc- 
tion of  the  contracts,  is  in  accordance  with  that  which  the  parties  them- 
selves had  put  upon  them.  I  concur  with  the  rest  of  the  court  in  thinking 
that  the  conclusion  arrived  at  in  each  case,  was  correct. 

Rules  refused. 
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Where  the  plain  tiff  in  an  action' of  slander  had  been  nonsuited  upon  ike  meritt,  and  aflenrardj 
brought  a  second  action  against  the  defendant  substantially  for  the  same  supposed  cause  of 
action,  though  slightly  varying  the  words  charged  to  have  been  spoken, — ^the  court  stayed  the 

.     proceedings  in  the  second  action,  until  the  costs  of  the  first  should  have  been  paid. 

In  the  year  1838,  the  plaintiff,  who  represented  herself  to  be  the 
daughter  of  a  naval  officer,  became  an  applicant  to  The  Royal  Naval  Benevo- 
lent Society,  for  pecuniary  relief,  which  she  received  upon  several  occasions, 
down  to  the  year  1844.  The  defendant.  Captain  Dickson,  was  secretary 
to  the  society,  and,  upon  his  reporting  to  them  the  result  of  inquiries  he  had 
made  into  the  character  and  circumstances  of  the  plaintiff,  a  resolution 
was  come  to,  declaring  her  to  be  undeserving  of  further  relief.  At  the 
instance  of  the  plaintiff,  a  special  committee  was  appointed  to  inquire  into 
her  claims  upon  the  society ;  and  the  result  was,  that  that  committee, 
through  their  chairman.  Captain  Dickinson,  reported  to  the  society  that 
she  was  not  a  fit  object  for  relief. 

In  the  year  1847,  the  plaintiff  commenced  an  action  against  the  defend- 
ant, for  alleged  slander,  the  declaration  in  which  contained  eight  counts. 
The  words  charged  in  the  first  count  were,  "  I  have  received  letters  from 
her  brother,  saying  she  is  a  wicked  and  abandoned  woman," — in  the 
second,  <<  she  is  an  improper  character,  an  impostor,  and  swindler," — ^in 
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the  third,  <<  you  are  an  impostor/* — in  the  fourth,  <<  she  has  caused  a  report 
of  her  death  to  be  circulated,  and  has  procured  a  subscription  for  her  sup- 
posed funeral,"  in  the  fifth,  <<  she  pretended  herself  to  be  dead,  and  caused 
a  bill  to  be  made  out  for  her  supposed  funeral  expenses,  which  bill  I  paid 
to  a  party  whom  (sic)  I  ultimately  discovered  had  handed  the  money  over 
to  her," — ^in  the  sixth,  <<  she  is  an  abandoned  and  wicked  creature." 
The  seventh  count  stated,  that,  before  and  *at  the  time  of  the  i-^^/^r 
committing  of  the  grievance  by  the  defendant  as  thereinafter  next  ^ 
mentioned,  a  certain  benevolent  society,  to  wit.  The  Royal  Naval  Benevo- 
lent Society,  had  been  and  was  established,  for  the  relief  of  the  distressed 
widows  and  children  of  deceased  naval  officers ;  and  that  the  plaintiff, 
before  and  at  the  tijne  of  the  committing  of  the  grievances  by  the  defend- 
ant as  thereinafter  next  mentioned,  was  a  recipient  of  pecuniary  relief 
from  the  said  society ;  yet  that  the  defendant,  well  knowing  the  premises, 
but  further  contriving  to  injure  the  plaintiff,  afterwards,  to  wit,  on,  &c., 
in  a  certain  other  discourse  which  the  defendant  then  had  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  said  society,  and  of  and 
concerning  the  plaintiff  as  such  recipient  of  relief  as  aforesaid,  in  the 
presence  and  hearing  of  divers  other  good  and  worthy  subjects  of  this 
realm,  in  the  presence  and  hearing  of  the  said  last-mentioned  subjects, 
falsely  and  maliciously  spoke  and  published  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  society,  and  of  and  concerning  the 
plaintiff  as  such  recipient  as  aforesaid,  these  other  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say,  <<  she  (meaning 
the  plaintiff)  keeps  an  elegantly  furnished  bawdy-house,  and,  when  she 
(meaning  the  plaintiff)  either  wants  money,  or  for  her  (meaning  the  plain- 
tiff's) reputation's  sake,  she  (meaning  the  plaintiff)  goes  into  lodgings,  and 
applies  to  the  society  (meaning  the  said  Royal  Naval  Benevolent  Society) 
for  relief."  In  the  eighth  count,  the  words  charged  were,  "  She  is  an 
unprincipled  person,  and  her  character  is  so  bad  that  she  can  get  no 
situation."  The  declaration  then  alleged  for  special  damage,  that,  <«by 
means  of  which  said  several  premises,  the  said  benevolent  society,  to  wit. 
The  Royal  Naval  Benevolent  Society,  wholly  refused  to  mfike  to  the 
plaintiff  divers  charitable  gifts  which  they  might,  *and  otherwise  p^-  ^^ 
would,  have  done,  and  which  the  plaintiff  during  all  the  time  afore-  '- 
said  was,  and  continued  to  be,  greatly  in  need  of;  and  also,  by  means  of 
the  premises,  the  Rev.  W.  V.  wholly  refused  to  employ  the  plaintiff, 
which  he  might  and  otherwise  would  have  done,  for  profit  and  reward  to 
the  plaintiff  in  that  behalf,  or  to  have  any  dealings,  transactions,  acquaint- 
ance, or  discourse  with  her,  and  thereby  the  plaintiff  lost,  and  was  pre- 
vented from  acquiring,  divers  great  gains  and  profits  which  she  might 
and  otherwise  would  have  thereby  acquired ;  and  also,  by  means  of  the 
premises,  one  Mrs.  W.,  whose  christian  name  was  unknown  to  the  plain- 
tiff^ with  whom  the  plaintiff  had  theretofore  lodged,  wholly  refused  any 
longer  to  lodge  the  plaintiff,  and  forced  and  compelled  her  to  leave,  and 
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cease  to  lodge  in,  the  house  of  the  said  Mrs.  W. ;  and  the  plaintiff  was 
and  is,  by  means  of  the  premises,  otherwise  greatly  injured,  &c. 

To  this  declaration,  the  defendant  pleaded, — ^first,  not  guilty, — 
secondly,  that  the  said  Benevolent  Society  did  not,  by  reason  of  the 
committing  of  the  said  supposed  grievances  by  the  defendant,  or  of  any 
or  either  of  them,  refuse  to  make  to  the  plaintiff  the  said  charitable 
gifts,  or  any  or  either  of  them ;  nor  did  the  said  Rev.  W.  V.  wholly 
refuse  to  employ  the  plaintiff,  or  to  have  any  dealings,  transactions, 
acquaintance,  or  discourse  with  her,  nor  did  Mrs.  W.  refuse  any  longer 
to  lodge  the  plaintiff,  or  force  or  compel  her  to  leave,  or  cease  to  lodge 
in,  the  house  of  the  said  Mrs.  W.,  in  manner  and  form  as  in  the  declara- 
tion alleged, — ^thirdly,  that  the  said  several  causes  of  action  in  the 
declaration  mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  at 
any  time  within  two  years  next  before  the  commencement  of  this  suit, 
&c.     Upon  which  pleas  issue  was  joined. 

^^^.-.  The  case  came  on  for  trial,  at  the  summer  assizes  for  '^'Surrey, 
-■  in  1847,  before  Pakkb,  B.  During  the  progress  of  the  plaintiff's 
case,  the  jury  (a  special  jury)  expressed  so  strong  an  opinion, — ^in  which 
the  learned  judge  coincided, — ^that  there  was  no  ground  for  the  action, 
that  the  plaintiff's  counsel  consented  to  be  nonsuited. 

The  defendant's  costs  were  afterwards  taxed  at  408Z.  IO9. 

On  the  12th  of  January,  1848,  the  plaintiff  commenced  a  second 
action  of  slander  against  the  defendant,  suing  in  formd  pauperis. 

The  declaration  in  the  second  action  alleged,  by  way  of  inducement, 
<<  that  the  plaintiff,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  several  grievances  thereinafter  mentioned,  was  the 
orphan  daughter  of  Nicholas  Hoare,  deceased,  who  in  his  lifetime  had 
been  a  lieutenant  in  the  Royal  navy ;  that  the  plaintiff,  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  said  grievances,  had 
been,  was,  and  continued  to  be,  poor  and  in  distressed  circumstances ; 
that  a  certain  benevolent  society,  called,  to  wit,  The  Royal  Naval  Bene- 
volent Society,  before  the  time  of  the  committing  by  the  defendant  of 
the  said  grievances,  or  any  of  them,  had  been  and  then  was,  and  con- 
tinued established  for  the  relief  of  distressed  widows  and  children  of 
deceased  naval  officers ;  that  the  plaintiff  had  theretofore,  and  before 
and  at  the  said  time,  when,  &c.,  been,  and  then  was,  a  recipient  of  pecu- 
niary relief  from  the  funds  of  the  said  society ;  that  the  plaintiff,  before 
and  at  the  said  time,  when,  &c.,  was  an  applicant  for  pecuniary  relief  to 
the  said  society ;  that  the  plaintiff,  before  and  at  the  said  time,  when, 
&c.,  had  been  and  was  a  person  of  good  name,  credit,  and  reputation, 
and  deservedly  enjoyed  the  respect,  esteem,  and  good  opinion  of  divers 
persons  and  all  her  neighbours  and  acquaintance  to  whom  she  was  in  any 
*lfi81  ^^^^  known,  and  *had  always  behaved  and  conducted  herself  in 
-*  a  moral,  truthful,  and  virtuous  manner,  and  had  never  been  guilty, 
or,  until  the  said  time,  when,  &c.,  suspected,  of  immorality,  frauds  im* 
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posture,  or'  falsehood."  The  declaration  then  proceeded  to  allege  that 
the  defendant,  well  knowing  the  premises,  but  contriving  and  wickedly 
and  maliciously  intending  to  injure  the  plaintiff,  and  to  bring  her  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all  her  neigh- 
l>ours,  friends,  and  acquaintance,  &c.,  and  to  lose  their  countenance, 
hospitality,  and  friendship,  which  she  had  theretofore  and  then  enjoyed, 
and  to  cause  it  to  be  suspected  and  believed  by  those  neighbours  and 
subjects  that  the  plaintiff  had  been  guilty  of  immorality,  fraud,  impos- 
ture, and  falsehood,  and  to  vex,  harass,  impoverish,  and  whoUy  to  ruin 
the  plaintiff,  theretofore,  to  wit,  on  the  10th  of  July,  1845,  in  a  certain 
diseourse  which  the  defendant  then  had  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  said  society,  and  of  and  concerning  the 
plaintiff  as  such  recipient  of  pecuniary  relief  as  aforesaid,  and  of 
and  concerning  the  plaintiff  a«  such  applicant  for  pecuniary  relief  as 
aforesaid,  and  of  and  concerning  the  premises,  in  the  presence  and 
hearing  of  divers  persons  of  this  realm,  then,  in  the  presence  and  hear- 
ing of  those  persons,  falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  said  society,  and  of 
and  concerning  the  plaintiff  as  such  recipient  of  pecuniary  relief  as 
aforesaid,  and  of  and  concerning  the  plaintiff  as  such  applicant  for 
pecuniary  relief  as  aforesaid,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  &c.  The  words  charged 
in  the  first  count  were,  "  she  is  an  abandoned  woman,  a  vitiated  charac- 
ter, an  impostor,  unworthy  of  belief,  and  deserted  by  her  friends," — ^in 
the  second,  «  she  keeps  an  elegantly  furnished  bawdy-house,  and,  when 
♦she  either  wants  money,  or  for  her  reputation's  sake,  she  goes  r^^/iQ 
into  lodgings,  and  applies  to  the  society  for  relief," — ^in  the  third,  ^ 
<(  she  has  caused  a  report  of  her  death  to  be  circulated,  and  has  procured 
a  subscription  for  her  supposed  funeral," — ^in  the  fourth,  «  she  obtains 
money  in  an  improper  way,"  innuendo,  by  prostitution, — ^in  the  fifth, 
«  she  has  been  living  in  an  improper  family,"  innuendo,  that  she  had 
lived  with  a  family  who  kept  a  house  of  ill-fame, — ^in  the  sixth,  ^^Hoare 
is  her  name,  and  that  (meaning  a  whore)  is  her  profession,"  alleging  the 
words  to  have  been  spoken  in  the  presence  of  one  P.  S.,  and  with  intent 
to  injure  the  plaintiff  in  his  estimation, — in  the  seventh,  <<  she  is  an 
unprincipled  and  dangerous  woman,  and  the  greatest  liar  on  the  face  of 
the  earth," — in  the  eighth,  <<  she  is  an  unprincipled  person,  and  her  cha- 
racter is  so  bad  that  she  can  get  no  situation,  because  that  her  character 
will  not  bear  investigation," — ^in  the  ninth,  "I  have  seen  a  letter  from 
her  brother,  and  she  is,  in  consequence  of  her  wickedness,  abandoned  by 
her  family," — and  in  the  tenth,  «<  she  is  a  person  of  vitiated  character, 
»n  unprincipled  woman ;  and  she  holds  deistical  opinions ;  and  she  is  an 
adTenturer,  a  thorough  impostor ;  and  her  wickedness  and  extravagance 
are  unbounded ;  and  she  has  applied  to  every  branch  of  her  family,  but 
in  vain."    The  special  damage  alleged  was,  amongst  other  things,  aa 
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follows : — ^that,  <<  by  means  of  the  premises,  the  plaintiff  had  been  and 
was  prevented  and  hindered  from  printing  and  publishing  a  certain 
religious  work,  written  by  the  plaintiff,  entitled  <Fear  Npt,  being  a  humble 
endeavour  to  simplify  and  impress  the  gracious  promises  of  Divine  aid 
to  the  believer,  as  conveyed  by  those  two  words,  in  numerous  parts  of 
Holy  Scripture,'  and  also  a  certain  other  religious  work,  in  four  volumes, 
written  by  the  plaintiff,  entitled  *  Thoughts  on  the  Litany,'  which  she 
^^  -^_  might  and  otherwise  would  *have  done,  for  profit  and  reward  to 

-'  the  plaintiff  in  that  behalf;  and  the  plaintiff  was  and  is  thereby 
prevented  from  acquiring  divers  great  gains  and  profits  which  she  might, 
and  otherwise  would,  have  thereby  acquired,"  &c. 

Shee^  Serjt.,  in  Michaelmas  term  last, — upon  affidavits  stating  that 
both  this  and  the  previous  action  arose  out  of  the  plaintiff's  said  appli- 
cations to  the  Royal  Naval  Benevolent  Society  for  relief;  that  the  plain- 
tiff had  no  meritorious  cause  of  action  against  the  defendant,  but  that 
she  was  only  resorting  to  legal  proceedings  against  him  for  the  purpose 
of  harassing  and  annoying  him ;  that  she  had  adopted  a  similar  course 
of  annoyance  against  Captain  Dickinson,  that  no  part  of  the  costs  of 
the  former  action  had  ever  been  paid  by  the  plaintiff,  but  the  whole  of 
them  remained  due  from  the  plaintiff  to  the  defendant ;  that  the  alleged 
causes  of  action  in  this  cause  mentioned,  each  and  every  of  them,  if  any 
such  causes  of  action  existed,  accrued  to  the  plaintiff  before  the  com- 
mencement of  the  first  action ;  and  that  the  alleged  causes  of  action  in 
the  first,  second,  third,  eighth,  and  ninth  counts  of  the  declaration  in 
this  cause,  were  substantially  the  same  causes  of  action  for  which  the 
said  former  action  was  brought, — ^moved  for  a  rule  calling  upon  the 
defendant  to  show  cause  why  all  further  proceedings  in  this  cause  should 
not  be  stayed,  until  the  costs  of  the  former  action  had  been  paid,  on  the 
ground  that  the  proceeding  was  vexatious.  He  referred  to  Melchart  r. 
Halsey,  8  Wils.  149,  2  W.  Black.  741.  There,  the  plaintiffs  brought 
an  action  upon  the  case  in  the  King's  Bench  against  the  defendants, 
upon  a  contract  made  between  the  plaintiffs  and  the  testator  of  the 
defendants,  for  forage  found  and  provided  by  the  plaintiffs  for  the 
*l7n  *^"*^s^  troops  in  Germany,  in  the  last  war,  at  the  instance  and 

-'  request  of  the  testator,  to  the  amount  of  10,000?.,  which  action 
was  tried  before  Lord  Mansfield,  at  the  Sittings  after  Easter  term, 
1770,  when  his  lordship  being  of  opinion,  upon  the  evidence  then  given, 
that  the  contract  was  made  upon  public  faith  and  the  credit  of  the  govern- 
n^nt,  and  not  upon  the  credit  of  the  testator  of  the  defendants^  the 
plaintiffs  were  nonsuited.  In  Trinity  term,  the  plaintiffs  moved  for*  a 
new  trial,  which  was  refused,  the  whole  court  being  of  opinion,  upon 
Lord  Mansfield's  report,  that  the  contract  was  made  upon  the  credit 
of  the  government,  and  not  of  the  testator  of  the  defendants.  In 
Michaelmas  term,  1771,  the  plaintiffs  brought  another  action  upon  the 
case  against  the  defendants,  and  declared  upon  the  very  same  contract, 
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and  also  filed  a  bill  in  Cliancery,  Upon  a  motion  to  stay  the  proceed- 
ings in  the  second  action,  until  the  costs  of  the  former  action  were  paid, 
on  the  grounds — that  the  plaintiffs  were  foreigners,  residing  in  Germany, 
out  of  the  reach  of  the  process  of  the  courts  here — and  that  the  second 
action  was  vexatious  j — Lord  Chief  Justice  De  Grey  said :  "If  the  court 
can  be  warranted  by  law  to  make  this  rule  absolute,  they  ought  to  do  it : 
the  rule  in  Lord  Biron*s  case,  1  Vent.  100,  was  made  upon  this  ground, 
that  the  second  action  was  alleged  to  be  vexatious^  and  shows  that  the 
court  would  have  interposed  in  that  case,  if,  upon  showing  cause,  it  had 
been  sufficiently  made  appear  to  the  court  that  it  was  brought  for  vexa- 
tion. By  the  case  in  Lord  Raymond,(a)  it  seems  to  me  the  court  would 
there  have  interposed,  if  the  plaintiff  had  been  nonsuited  upon  the  merits 
at  the  trial.  The  case  of  Gravenor  v.  Cape,  Easter,  9  G.  3,  C.  B.,  was 
well  considered  by  the  late  Lord  Chief  Justice  Wilmot  and  the 
♦court,  and  the  rule  was  made  absolute  upon  this  ground,  viz.  that  r^^pjn 
they  were  of  opinion  the  second  action  was  vexatious;  there-  '■ 
fore,  if  this  second  action  be  vexatious^  we  are  sufficiently  warranted  by 
law  and  precedent,  to  interpose  and  make  this  rule  absolute.  It  appears 
to  the  court  by  affidavit,  that  the  former  action  hath  been  fairly  tried 
before  Lord  Mansfield,  that  the  whole  merits  of  the  case  were  entered 
into  and  discussed  at  the  trial,  that  his  lordship  was  of  opinion  the  con- 
tract was  made  upon  public  faith  and  the  credit  of  government,  and  not 
upon  the  credit  of  the  testator  of  the  defendants ;  that,  upon  a  motion  for  a 
new  trial,  the  whole  court  of  B.  R.  were  of  the  same  opinion,  and  refused  to 
grant  a  new  trial ;  that  the  costs  of  the  nonsuit  have  been  taxed  at  482. 
10«.,  which  (though  demanded)  have  not  been  paid  to  the  defendants  or 
their  attorney,  by  the  plaintiffs  or  their  attorney,  which  by  law  ought  to 
be  paid  ;  that  the  plaintiffs  have  delivered  a  declaration  upon  the  very 
same  contract,  that  they  have  not  produced  any  affidavit  to  show  the 
court  that  they  have  any  new  case  to  make  upon  this  second  action,  nor 
indeed  have  they  produced  any  affidavit  at  all ;  so  that  we  must  take  it 
for  granted  that  no  new  case  can  be  made  upon  a  second  trial ;  but  it 
must  be  determined  by  the  jury  upon  the  same  evidence  which  has 
already  been  given  at  the  former  trial :  I  am,  therefore,  of  opinion  that 
the  plaintiffs  ought  to  be  content  with  the  judgment  of  B.  R.,  and  that 
the  present  action  is  vexatious,  and  upon  tifat  ground  emZy,  proceedings 
therein  ought  to  stay  until  the  plaintiffs  pay  the  costs  taxed  upon  the 
nonsuit.  I  would  have  it  understood  that  I  lay  the  matter  of  the  plain- 
tiffs being  foreigners,  quite  out  of  the  case,  and  think  the  rule  ought  tP 
be  made  absolute  for  this  reason  onlyj  viz.  because  the  present  action  is 
vexatious.''  Gould,  J.,  said :  « I  am  entirely  of  the  same  opinion  with 
my  lord  chief  justice,  that  the  court  ought  *to  make  this  rule  abso-  r-if^nrrX 
lute.  The  old  law  points  out  this  to  the  court  as  a  duty :  the  '- 
statute  of  Marlebridge,  52  H.  8,  c.  6.    Lord  Coke,  in  his  comment 

(a)  Ban  v.  Firmcn,  1  Ld.  Raym.  697. 
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thereon  (2  Inst.  112),  says,  there  is  no  greater  inJTistice  t'th:in  when, 
under  colour  of  justice,  injury  is  done:"  that  multi  litigant  in  foro^  non 
ut  aliquid  lucrentur,  sed  ut  vexent  alios,  &c.  Allliough  the  court  -will 
not  oblige  a  foreigner  to  give  security  for  costs,  yet,  "where  he  has  had 
the  merits  tried  and  determined  against  him,  and  will  not  do  justice  by 
paying  the  costs,  he  becomes  vexatious  by  bringing  a  second  action  to  try 
the  same  matter ;  and,  for  that  reason  alone,  I  think  the  rule  ought  to 
be  absolute:  I  lay  the  circumstance  of  the  plaintifl^'  being  foreigners, 
quite  out  of  the  case."  And  Blackstone,  J.,  said :  *'  I  lay  j>]jjintitTs  be- 
ing foreigners  out  of  the  ease,  and  am  exactly  of  the  same  ojiinion  with 
my  lord  and  my  brother  Gould.  I  will  say  one  thing  for  niysilf  only, — 
'that  I  think,  in  all  cases  where  the  merits  have  been  tried,  plaintiffs 
should  not  be  permitted  to  commence  a  second  action  to  try  the  same 
matter,  before  costs  paid  in  the  first :  but  this  is  not  now  before  the 
court ;  vexation  is  now  tlie  single  point  we  determine  upon." 

A  rule  nisi  having  been  granted, 

S.  Carter  now  shoAved  cause,  upon  affidavits  by  the  plaintiff  and  her 
attorney,  stating  that  the  alleged  causes  of  action  in  the  first,  fourth, 
fifth,  sixth,  seventh,  ninth,  and  tenth  counts  of  the  declaration  in  this 
cause,  were  not  the  same,  but  were  different  to  the  causes  of  action  for 
which  the  former  action  was  brought ;  and  that  the  costs  of  the  former 
action  had  been  fully  paid  or  satisfied  to  the  defendant  or  his  attorneys, 
by  the  Royal  Naval  Benevolent  Society,  and  tliat  no  part  of  the  same 
1^1711  ^^*^^  ^^^^  ^^'  ^^^'^^o  ^'^  ^^^^  dt-feiidant  or  his  attorneys  frum  '-Mho 
^  plaintiff.  It  may  be  conceded  tliat  the  court  has  power  to  hiter- 
fere  summarily  to  prevent  an  ahu.-e  of  its  process :  and  there  are  cases 
where  proceedings  have  been  stayed  until  payment  of  costs  of  a  former 
action  between  the  same  parties,  f(»unded  upon  the  same  subjecl-i'jjittt-r 
of  complaint:  Weston  v.  Witliers,  2  T.  11.  511  ;  Liver>idge  v.  Goodo,  2 
Dowl.  r.  C.  141 ;  Haigh  r.  Paris,  IG  Law  Jour.  X.  S.,  Exch.  511.  But, 
in  those  cases,  as  in  Melehavt  v.  Ilalsoy,  tlie  plaintiff  had  clearly  acted 
vexatiously.  In  Harrington  v.  Johnson,  Cowp.  744,  in  a  qui  tarn  action, 
for  insuring  lottery  tickets,  contrary  to  the  btaiute  IG  G.  3,  c.  o4,  the 
court  refused  to  stay  the  proceedings,  upon  an  affidavit  of  the  dcfciulant, 
that  a  former  action  had  been  ])r<)ught  against  him  in  the  Common  Pleas 
for  the  same  offenee,  in  which  Le  had  leave  to  compound.  So,  in  Cooke 
y.  Dobree,  1  II.  Black.  10,  the  court  refused  to  stay  proceedings  against 
the  defendant,  until  the  debts  and  costs  recovered  by  him  in  a  former 
action  against  the  plaintiff,  were  paid.  In  Dawson  ?\  Sampsf^n,  2  Cliitt. 
Rep.  14G,  the  defendant  was  arrested  at  the  suit  of  the  plaintiff,  who 
becoming  bankrupt,  the  proceedings  were  dropped,  and  the  a^<»<rnees 
Imvhig  again  arrested  the  defendant,  tlie  proceedinirs  were  set  a^i-le,  the 
chancellor  having  superseded  the  conimis<ion  ;  hiit,  a  fresh  commission 
jiaving  issued,  and  another  set  of  assignees  being  clu.v-en,  they  arrested 
the  (1  'fendant  again,  and  were  p'*oceeding  in  the  action.     The  court 
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refused  to  stay  the  proceedings,  until  the  costs  of  the  proceedings  at 
.  the  suit  of  the  first  set  of  assignees  >vcre  paid.  [Maule,  J.  The  parties 
there  were  not  identical.]  In  Doe  d.  Rees  v.  Thomas,  2  B.  &  C.  622, 
4  D.  &  R.  145,  the  court  say  that  « the  rule  to  stay  proceedings  until 
the  costs  of  a  former  ejectment  are  paid,  is  not  inflexible."  [Maule,  J. 
*The  circumstances  of  that  case  were  very  peculiar.]  In  Beavcn  v,  r-^^^^r 
Robins,  8  D.  &  R.  42,  the  plauitiff,  being  nonsuited,  was  taken  in  •- 
execution  by  the  defendant  for  the  costs,  and,  whilst  in  execution^  brought 
another  action  for  the  same  cause, — The  court  refused  to  stay  further 
proceedings  in  the  second,  until  the  costs  of  the  first  action  were  paid.  In 
Dicas  I'.  Jay,  6  Biug.  519,  4  M.  &  P.  285,  the  plaintiff  had  sued  the 
defendant  for  negligence,  jjJtr  quod  the  plaintiff  became  UabJf?  to  pay  cer- 
tain sums,  and  lost  the  custom  of  A.,  B.,  and  C.  The  cause  was  referred 
under  an  order  of  nisi  prius,  by  which  the  plaintiff  was  precluded  from 
bringing  any  new  action.  The  arbitrator  made  an  award  in  favour  of 
the  plaintiff,  who,  nevertheless,  sued  the  defendant  again,  the  new  decla- 
ration differing  from  the  ohl  one,  in  stating  that  tlie  plaintiff  had  paid 
tlie  money  he  before  alleged  himself  liahh  to  pay ^  and  had  lost  the  custom 
of  D.,  E.,  and  F.  This  court  refused  to  stay  the  proceedings  in  the 
second  action.  In  Yates  v.  The  Dublin  Steam-Packet  Company,  6  M. 
k  W.  77,  which  was  an  action  by  the  owners  of  goods  which  were  on 
board  a  vessel,  and  were  lost  by  a  collision  with  the  defendants*  vessel, 
the  jury  having  found  a  verdict  for  the  defendants,  the  plaintiff  in  another 
action  against  the  same  defendants  for  the  same  injury,  which  stood  next 
in  the  paper  for  trial,  withdrew  the  record :  and  the  court  refused,  on 
the  application  of  the  plaintiffs  in  the  first  action,  to  stay  the  judgment 
and  execution  until  after  the  trial  of  the  second,  although  it  was  stated, 
on  aflBdavit,  that  material  evidence  in  favour  of  the  plaintiffs,  which  could 
not  be  produced  on  the  former  trial,  would  be  adduced  on  the  other ; — 
the  judge  being  satisfied  with  tlie  verdict.  And  in  Wade  v,  Simeon,  1 
Man.,  Gr.  &  S.  610,  an  action  by  A.  against  B.,  to  recover  *the  |-^-..^,> 
amount  of  two  checks  and  interest,  being  at  issue  in  the  Exche-  *- 
quer,  and  the  trial  appointed  for  the  7th  of  Dece]id)er,  a  negotiation  took 
place  between  the  attorneys  on  the  Gth,  when  it  was  arranged,  that  the 
record  should  be  withdrawn,  and  that  B.  should  submit  to  a  judge's  order 
for  payment  of  the  amount  claimed  on  tlie  14th,  otherwise  judgment, 
and  that  certain  proceedings  in  Chancery  taken  by  B.  against  A.  should 
be  withdrawn.  An  order  was  accordingly  drawn  up  and  served.  B.  sub- 
sequently discovering  evidence  which  lie  conceived  would  enable  hiui  to 
substantiate  his  defence  to  the  action,  obtained  a  rule  to  set  aside  the 
judge's  order,  upon  payment  of  costs.  Those  costs  were  taxed,  and  paid 
.to  A.,  who  afterwards  brought  an  action  in  this  court  against  B.,  for 
breach  of  the  agreement  under  which  the  judge's  order  was  drawn  up. 
The  court,  on  motion,  refused  to  stay  the  proceedings  in  the  second 
action, — considering  that  it  was  not  founded  upon  the  mme  cause  of  action 
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as  the  first.  Tindal,  C.  J.,  in  the  course  of  the  argument,  observes : 
"  We  must  not,  on  light  grounds,  deprive  a  plaintiff  of  his  common  law 
right  of  trying  his  action."  [Maule,  J.  Can  you  find  any  case  where 
a  second  action  has  been  allowed  to  proceed,  after  a  decision  upon  the 
merits  has  been  had  and  acquiesced  in  ?]  There  was  no  decision  upon 
the  merits  here.  The  plaintiff  was  nonsuited.  [Maule,  J.  Not  upon  a 
technical  objection.  Can  you  show  that  the  second  action  is  not  vexor 
tious  f'\  *  The  court  will  not  assume  that  it  m  vexatious.  The  plaintiff 
may  reasonably  desire  to  rescue  her  character  from  the  calumnious 
aspersions  that  have  been  cast  upon  it.  The  plaintiff's  own  affidavit 
shows,  that,  as  to  several  of  the  counts  at  least,  the  cause  of  action  is 
different. 

Shee^  Serjt.,  and  Ltishj  who  were  to  have  supported  the  rule,  were 
stopped  by  the  court. 
*1771       *WiLDE,  C.  J.     The  principle  upon  which  this  case  must  be 

-*  decided,  is,  I  believe,  perfectly  well  recognised  in  all  the  courts. 
Where  a  party  has  brought  an  action,  and  has  had  an  opportunity  of 
trying  that  action  upon  the  merits,  and  has  either  failed  upon  the  merits, 
or  has  withdrawn  his  case,  and  afterwards  brings  a  second  action  for  the 
same  cause,  leaving  the  costs  of  the  first  action  unpaid, — the  court  will 
interpose  its  authority  to  prevent  him  from  so  harassing  his  opponent. 
The  fiicts  appear  to  be  these : — The  defendant  was  the  secretary  of  a 
charitable  institution  called  The  Royal  Naval  Benevolent  Society.  The 
plaintiff,  who  represents  herself  to  be  the  daughter  of  a  deceased  naval 
officer,  and  as  such  a  proper  object  of  relief,  had  applied  to  the  society 
for  assistance.  The  defendant,  whose  duty  it  was  to  make  inquiry  as  to 
the  character  and  means  of  such  applicants,  in  the  course  of  such  inquiry 
obtained  information  which  induced  the  society  to  withhold  from  the  plain- 
tiff the  relief  she  sought.  The  plaintiff  thereupon  brought  an  action  of 
slander  against  the  defendant,  in  respect  of  the  representations  so  made 
by  him  in  his  character  of  secretary  to  the  society.  The  cause  went 
down  to  trial,  and  the  plaintiff's  case  was  heard  at  some  length,  and  ulti- 
mately her  counsel  consented  to  a  nonsuit, — not  upon  any  technical 
ground,  but  on  the  merits,  and  from  a  conviction,  from  which  it  was  im- 
possible to  escape,  that  the  plaintiff  could  not  establish  her  right  to  a  ver- 
dict. In  this  defence,  it  appears,  the  defendant  has  incurred  costs  to  the 
amount  of  408Z.  10«.,  an  amount  sufficient  to  ruin  many  persons.  The 
plaintiff  has  not  paid  these  costs ;  but  she  has,  nevertheless,  commenced 
a  second  action  against  the  defendant,  which  upon  the  face  of  the  decla- 
ration evidently  appears  to  be  founded  substantially  upon  the  same  sup- 
posed cause  of  action,  and  the  object  of  which  can  only  be  to  harass  and 
^^w«-.  annoy  the  defendant,  *and  to  put  him  to  furtner  expense.     It  is  • 

^  said  the  causes  of  action  in  the  two  cases  are  not  identically  the 
same,  and  therefore  that  the  court  has  no  power  to  interfere.  It  is  true 
that  some  of  the  counts  in  the  new  declaration  charge  the  defendant  with 


7  MANNING,  GRANGER,  &  SCOTT.  178 

having  spoken  words  slightly  differing  from  those  charged  in  the  former 
action.  How  easy  it  is  in  an  action  of  this  sort, — and  especially  where 
the  plaintiff's  object  is  such  as  is  here  suggested, — so  to  vary  the  words 
as  to  make  that  which  is  in  reality  the  same,  appear  to  be  a  new  cause 
of  action.  We  must,  however,  form  a  reasonable  judgment,  from  the 
whole  of  the  surrounding  circumstances,  whether  the  difference  is  substan- 
tial or  merely  colourable.  No  facts  are  laid  before  us,  on  the  part  of  the 
plaintiff,  to  induce  us  to  believe  that  she  has  any  cause  of  action  .that  did 
not  exist  at  the  time  of  the  former  declaration.  And,  on  the  other  hand, 
we  have  the  defendant's  affidavit,  which  states  that  all  the  words  alleged 
to  have  been  spoken  by  him,  if  spoken  at  all,  were  spoken  before  the 
commencement  of  the  first  adtion.  If,  therefore,  any  part  of  the  slander 
charged  in  the  second  declaration  does  differ  from  that  charge  in  the 
first,  there  is  no  reason  why  it  should  not  have  formed  part  of  the  decla- 
ration in  the  first  action.  It  appears  to  me  that  this  action  is  substan- 
tially brought  for  the  same  cause  as  the  former ;  and  that  the  defendant, 
who  has  already  been  subjected  to  so  large  an  outlay  for  costs,  ought 
not  to  be  further  harassed, — particularly  by  an  opponent,  who,  suing  in 
formd  pauperis^  herself  incurs  no  expense. 

It  is  said  that  the  costs  of  the  former  action  have  been  paid  by  the 
Royal  Naval  Benevolent  Society.  Suppose  they  have ;  that  is  not  a  pay- 
ment made  on  behalf  of  the  plaintiff,  but  merely  to  relieve  an  officer  who 
has  incurred  them  in  the  course  of  the  due  discharge  of  the  duties  of  his 
office  as  secretary.  As  *between  the  plaintiff  and  the  defendant,  p^^^q 
the  costs  have  not  been  paid.  ^ 

The  rest  of  the  court  concurring.  Rule  absolute.(a) 

(a)  Upon  a  vimilar  application  made  in  a  second  action  of  slander  brought  by  the  same  plain- 
tiff against  Captain  Dickinson,  for  words  alleged  to  have  been  spoken  by  him  under  the  same 
cirenmstaneeg  as  are  stated  above,  a  similar  rule  was  pronounced. 


TURQUAND  and   Others,  Assignees  of    PETER    CLAUSSEN,  a 
Bankrupt,  v.  HENNETT.     Jan.  30. 

Upon  a  demand  of  oyer  of  a  deed  prolat  in  curiam  by  the  plaintiffs,  their  attorney  delivered  to 
^e  defendant's  attorney  a  copy  of  the  deed,  with  erasures  and  alterations  in  red  ink,  as  they 
appeared  on  the  fafe  of  the  deed,  although  such  alterations  had  been  made  without  authority. 
The  defendant  thereupon  set  out  the  deed  in  his  plea,  as  altered : — The  court  refused  to  set 
ande  the  plea,  but  aUowed  the  plaintiff  to  redeliver  oyer,  in  such  form  as  he  might  be  advised, 
on  payment  of  costs. 

This  was  an  action  of  debt  upon  an  indenture. 

Before  the  delivery  of  the  declaration,  the  defendant's  attorneys 
applied  to  the  plaintiffs'  attorneys  for  a  copy  of  the  indenture,  and  the 
latter  accordingly  delivered  to  the  former  a  copy  with  alterations  in  red 
ink  (precisely  as  they  appeared  in  the  original  deed),  which  alterations 
were  alleged  by  the  defendant's  attorneys,  to  have  been  made  in  the 
indenture  after  its  execution  by  his  client.    This  the  plaintiffs'  attorneys 
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admitted;  but  they  insisted,  that,  as  these  alterations  had  been  made 
without  the  knowledge  of  the  bankrupt,  tlie  plaintiffs  were  not  bound  or 
prejudiced  thereby,  but  were  entitled  to  treat  the  indenture  as  if  it  had 
not  been  altered. 

The  declaration  was  delivered  on  the  18th  of  April  last.  On  the 
^^^^  20th  of  May,  the  defendant  demanded  *oyer  and  a  copy  of  the 
-^  indenture,  when  it  was  agreed  between  the  respective  attorneys 
that  the  copy  so  as  aforesaid  delivered,  should  be  considered  as  delivered 
pursuant  to  the  demand  of  oyer.  The  defendant  pleaded  on  the  5th  of 
June,  setting  forth  the  indenture,  not  in  the  words  in  which  it  stood 
when  executed,  but  as  it  read  with  the  alterations.  The  plaintiffs' 
attorneys  thereupon  wrote  to  the  defendant's  attorneys,  as  follows : — 

"  We  beg  to  give  you  notice,  that,  in  setting  out  in  the  pleas  the 
indenture  between  the  bankrupt  and  the  defendant  and  others,  you  have, 
as  we  are  advised  by  counsel,  set  it  out  incorrectly.  If  you  have  done 
so  in  consequence  of  the  copy  delivered  to  you  showing  the  red  ink  altera- 
tions which  so  appear  upon  the  deeJ,  we  beg  to  inform  you  that  the 
true  copy  is  in  the  original  black  ink,  and  that  you  are  at  liberty  to 
rectify  the  pleas  accordingly ;  the  parts  in  red  ink  having  been  given  to 
you  to  show  the  true  state  of  the  paper.  We,  therefore,  now  apply  to 
you  to  alter  the  oyer ;  and,  unless  you  do  so,  we  shall  treat  the  pleas  as 
setting  out  the  deed  falselyt" 

To  this,  the  defendant's  attorneys  replied  that  they  had  conferred  with 
counsel  on  the  subject,  and  were  advised,  that,  having  set  out  the  inden- 
ture in  the  pleas  as  delivered  on  demand  of  oyer,  no  alteration  ought  to 
be  assented  to  by  them. 

BniynweUy  for  the  plaintiffs,  on  the  22d  of  November  last,  moved  for 
a  rule  calling  upon  the  defendant  to  show  cause  why  this  plea  should 
not  be  set  aside,  or  why  the  setting  out  of  the  deed  on  oyer  should  not 
be  amended,  with  costs.  It  clearly  cannot  be  right  to  set  out  the  deed 
as  altered.  [Coltman,  J. — If  the  defendant  has  not  properly  set  out 
the  deed  on  oyer,  is  not  the  proper  course  for  the  plaintiffs  to  pray  that 
the  deed  may  be  enrolled,  and  then  set  it  out  truly  ?]  In  1  Wms. 
^^^^,  *Saund.  9  e?,  6th  edition,  it  is  said:  <' If  the  defendant,  after 
-"  craving  oyer  of  a  deed,  do  not  set  forth  the  whole  deed,  or 
misrecite  it,  the  plaintiff  may  either  sign  judgment  as  for  want  of 
a  plea,— Wallace  v.  The  Duchess  of  Cumberland,  4  T.  R.  370,(a)— 
or  he  may,  by  his  replication,  pray  that  the  deed  may  be  enrolled, 
and  procure  it  to  be  truly  enrolled,  and  demur:  Com.  Dig.  Pleader 
(P.  1.)  See  Ferguson  v.  Mackreth,  4  T.  R.  370,  n.  (5).  For,  by 
craving  oyer,  the  defendant  undertakes  to  set  out  the  whole ;  the  dis- 
tinction being,  that,  where  a  party,  having  craved  oyer  of  a  deed  or 
other  instrument,  does  upon  such  oyer  misrecite  it,  the  other  side  may 
relieve  Hmsclf,  by  praying  that  tlie  deed,  &c.,  mat/  be  enrolled  in  hcee 

(a)  But  8ee  8  M.  &  R.  86,  n. 
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verba  ;  but,  where  a  person  who  is  bound  to  set  out  a  deed  or  other  in- 
strument (as,  in  the  casp  of  a  bond  conditioned  for  performance  of  cove- 
nants contained  in  an  indenture),  sets  it  out  with  a  profert,  and  misrecites 
it,  the  other  side  may  relieve  himself  by  praying  oyer  of  the  deed  or 
other  instrument,  and  setting  it  out  in  licec  verba :  Feiguson  v,  Mackreth ; 
Stibbs  V,  Clough,  1  Stra.  227."  Referring  to  Comyns's  Digest,  it  will 
be  found  that  this  rests  upon  the  following  passage, — for  which  no  autho- 
rity is  citod, — '*If  the  defendant  demands  oyer  of  a  deed,  which  is 
granted,  and  in  liis  plea  recites  the  deed  different  from  the  true  deed, 
the  plaintiff',  by  liis  replication,  may  pray  that  the  deed  may  be  enrolled, 
and  so  procure  it  to  be  truly  enrolled."  [Maule,  J.  Lord  Chief  Baron 
Comyns  is  genenilly  esteemed  no  mean  authority.  The  matter  was  re- 
cently discussed  here  in  the  case  of  Kepp  v,  Wiggett,  6  Man.  Gr.  &  S. 
2"^0.]  It  is  difficult  to  see  how  the  statement  in  Comyns  can  be  correct. 
Upon  a  <lomand  of  oyer,  the  deed  is  supposed  to  be  read  in  court  by  the 
officer.  I  low,  in  reading  it,  is  the  officer  to  convey  a  notion  of  an  era- 
sure by  dra^ving  a  pen  through  a  part,  or  of  an  insertion  in  red  p^^on 
ink  ?  [^Iaule,  J.  In  the  same  page  of  Comyns  to  which  you  *- 
refer,  it  is  said  :  «'  If  a  man  craves  oyer  of  a  deed  shown  in  a  declaration 
which  is  granted,  the  other  cannot  say  that  the  deed  read  is  not  the 
saiac  on  which  he  declared ;  for  the  reading  is  the  act  of  the  party  him- 
self, by  which  he' is  concluded. (a)  If  a  party  undertake  to  set  out  a  deed 
on  oytr^  he  must  set  forth  the  whole  of  it,  recital  and  all ;  if  he  omit  any 
part,  eitlier  the  court  will  quash  the  plea,  or  the  other  side  may  sign 
judgmeut.(/i)  Where  there  is  any  variance  between  the  letters  of  ad- 
ministration set  forth  in  the  declaration,  and  the  letters,  &c.,  actually 
granted  under  tlie  seal  of  the  spiritual  court ;  if  the  defendant  will  take 
advantage  thereof,  he  must  crave  oyer  tliereof  before  the  rule  to  plead, 
is  out,  urust  set  tlie  same  out  on  record,  and  demur  for  the  variance.(c) 
Otherwise,  if  oyer  is  demanded  of  a  writ,  &c.,  he  may  say  that  it  is  not 
the  same  ;  for  the  reading  is  the  act  of  the  court.  Per  three  justices,(rf' 
Tracv,  rontrd.'\a)  [V.  Williams,  J.  It  was  stated  in  argument  in  New- 
ton i\  Wilmot,  8  M.  &  W.  720,  that,  <'  in  the  case  of  an  omission  to  set 
out  tlie  whole  of  the  deed  upon  oyer,  the  plaintiff  may  pray  that  the  deed 
may  be  enrolled,  and  may  then  demur  generally  for  the  variance  between 
the  deed  as  enrolled,  and  the  deed  as  appearing  upon  oyer  :"  and  nobody 
seems  to  have  doubted  it.  Ckesswell,  J.  The  plea  appears  to  have 
been  quashed  in  Wallace  v.  The  Duchess  of  Cumberland,  vi<le  3  M.  &  R. 
8»),  n.]  In  that  case,  as  well  as  in  Ferguson  v.  Mackreth,  the  decision 
proceeded  upon  the  *ground  that  the  defendant  had  been  guilty 


of  misconduct ;  and  therefore  they  are  not,  perhaps,  very  much 


[*183 


(^i)  f^imppon  V.  Ghirside,  Lntw.  1644. 

(b)  Thi:«  position, — for  which  Wallace  r.  The  Duchess  of  Curabcrland,  4  T.  R.  371,  is  cited,— ii 
rn  addition  made  by  a  Into  editor  to  the  text  of  Lord  C.  B.  Comyns. 

('')  Also  an  addition,  for  -which  Garrard  v.  Early,  2  Wils.  413,  is  cited.  * 

{d)  Trevor,  C.  J.,  and  NezU  and  Blencow,  J  J.     Vide  j^ont,  1S3. 
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to  the  purpose.  If  we  adopt  the  course  suggested, — that  of  praying 
enrolment, — the  defendant  will  come  to  the  court  to  have  our  enrolment 
Bet  aside ;  and  so  the  question  must  ultimately  be  disposed  of  on  motion. 

A  rule  nisi  having  been  granted, 

Kindmarch  and  Hugh  Kill  now  showed  cause.  This  is  not  a  case  in 
which  the  defendant  has  falsely  set  out  the  deed  on  oyer.  He  has,  in 
fact,  set  it  out  correctly,  according  to  the  copy  furnished  by  the  plain- 
tiffs themselves.  He  has  set  out  all  that  the  officer  of  the  court  is  sup- 
posed to  have  read  to  him.  He  was  bound  to  set  it  out  in  its  altered 
form.  The  granting  of  oyer  is  the  act  of  the  plaintiffs  themselves-  In 
Simpson  v.  Garside,  in  debt  on  bond,  the  defendant  prayed  oyer  of  the 
original  writ,  which  was  set  out,  bearing  teste  the  16th  of  April,  2  Ann. ; 
whereupon  the  defendant  pleaded,  that  by  the  writ  and  declaration  it 
appeared  that  the  original  was  sued  out  before  the  date  of  the  bond ;  to 
this  the  plaintiff  replied,  that  the  writ  upon  which  he  declared,  was 
another  writ,  bearing  teste  the  7th  of  May,  2  Ann. :  and,  upon  demurrer 
"  Fuit  tenus  per  le  Ch.  Justice  Trevor,  Nevil  and  Blencow,  justices 
que  le  replicat'  en  ceo  case  fuit  bone ;  car,  le  brief  esteant  file,  le  Iyer 
de  ceo  est  le  act  et  office  del  court ;  et  ceo  ne  prejudicera  le  pi.,  ne  luy 
conclude  a  monstre  le  voyer  brief:  et  ceo  n'est  semble  al  oyer  d'un  fait ; 
car,  le  Iyer  de  ceo  est  le  act  de  pi.  mesme ;  et  pur  ceo  il  ne  serra  admit 
adire  que  le  fait  issint  lye  al  def.  n'est  le  fait  sur  que  il  ad  court. "(a) 
*lftJ.T  ^'^^^  ^^®  di^Q^  is  read  by  the  *officer,  it  must  be  read  as  it 
^  stands  :  that  which  is  erased  forms  no  part  of  the  deed.  Besides, 
how  is  the  court  to  try  upon  affidavit  whether  certain  portions  which  are 
struck  out  do  or  do  not  form  part  of  the  defendant's  deed  ?  [Wilde, 
C.  J.  How  can  we  decide  whether  the  alterations  were  made  before  or 
after  the  execution  of  the  deed  by  the  defendant?  If  the  plaintiffs 
choose  to  deliver  the  deed  without  the  alteration,  the  defendant  will  know 
how  to  deal  with  it.]  Longmore  v.  Rogers,  Willes,  288,  Barnes,  263 
shows  that  the  defendant  was  entitled  to  a  strict  and  perfect  copy  of  the 
instrument,  on  oyer.  [Wilde,  C.  J.  Wallace  v.  The  Duchess  of  Cum- 
berland, and  Ferguson  v.  Mackreth,  though  not  authorities  exactly  in 
point,  show  how  strictly  a  defendant  is  bound  by  the  copy  delivered  to 
him.] 

Bramwelly  in  support  of  his  rule.     The  case  of  Waugh  v.  Bussell,  1 

(a)  "  Mes  Justice  Tracy  fait  d'aater  opinion ;  car,  quand  le  def.  pria  oyer  del  brief,  et  ceo  cit 
lye  a  lui, — come  le  brief  en  cest  action,  ceo  est  le  act  del  court ;  et  quand  ceo  est  enter  ear  le 
record,  le  pi.  ne  serra  admit  adire  qae  ceo  n'est  le  voyer  brief  en  cest  action,  et  issint  fauxifie  Taoi 
del  court.  Mes  si  le  brief  ust  estre  misprise,  Tattorney  pur  le  pi.  sur  le  delivery  del  paper-book 
a  lay,  duissoit  aver  ceo  rectifie,  ou  puissoit  aver  apply  al  court  a  ceo  rectifier.  Mes  qoand  il  n'ad 
ceo  fait,  mais  ad  ceo  allow  et  permit  ceo  d'estre  enter  sur  record  in  hcee  verba,  il  serra  condade 
apres  adire  que  ceo  ne  fuit  le  voyre  brief." 

And  the  reporter  adds  this — "NotOy  que  un  ne  poit  demand  oyer  d'un  fait  mes  darant  le  tempf 
)ue  ceo  est  en  court,  et  ceo  est  per  tout  le  terme  en  que  ceo  fuit  produce  en  court :  Wimark's 
case,  5  Go.  Rep.  74 :  issint  que  est  aotant  en  le  poyar  de  court  a  doner  oyer  d'un  fkit,  come  d'une 
brief.  Q^rtf  done,  le  reason  del  difference  enter  oyer  de  brief  et  oyer  de  fait."  A  deed  brougkt 
into  court,  remains  in  the  hands  of  the  bringer ;  a  writ  is  in  the  custody  of  thG  court. 
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Marsh,  214,  shows  that  the  plaintiffs  must  fail,  if  they  were  to  go  down 
to  trial  upon  the  record  as  it  now  stands, — assuming,  of  course,  that  the 
alterations  in  the  deed  took  place  after  its  execution  hy  the  defendant. 
There,  to  an  action  of  debt  on  bond,  the  defendant  prayed  oyer  of  the 
condition,  which  was,  "for  the  payment  of  lOOZ.  by  instalments,  till  the 
said  *8um  of  lOOZ.  be  paid;"  and  then  pleaded  non  est  factum:  r^-joc 
the  word  "  hundred"  had  been  omitted  in  the  second  place  where  ^ 
it  occurred  in  the  condition,  and  was  afterwards  inserted  without  the 
defendant's  knowledge :  and  it  was  held,  that,  though  this  alteration  did 
not  avoid  the  instrument,  yet  it  made  such  a  variance  between  the  oyer 
and  the  condition,  as  precluded  the  plaintiff  from  recovering.  «  When 
you  declare  on  a  deed,"  says  Gibbs,  C.  J.,  "you  state  the  legal  effect 
of  it ;  and,  as  I  said  before,  one  might  declare  without  using  a  word  which 
is  contained  in  the  deed,  except  the  names  of  the  parties,  and  the  sum. 
The  defendant,  by  his  plea,  asks  to  look  at  the  instrument  by  which  the 
plaintiff  alleges  that  he  is  bound.  It  is  necessary,  then,  not  merely  to 
show  the  legal  effect,  but  the  very  words  by  which  the  defendant  is  bound ; 
and  that  makes  the  distinction  between  the  case  where  the  oyer  and  decla- 
ration disagree,  and  where  the  statement  in  the  oyer  is  not  supported  by 
the  deed  itself.  You  can  cite  no  case  where  it  has  been  held  that  a  vari- 
ance between  the  deed  and  the  oyer  is  not  fatal ;  the  court,  therefore, 
cannot  assist  you.  You  had  your  remedy  in  your  own  hands ;  for  you 
might  have  explained  the  mistake  by  averments."  [Wilde,  C.  J.  It 
occurs  to  me  that  the  proper  course  would  be,  to  allow  the  plaintiffs  to 
amend  the  copy  delivered  by  them,  as  they  may  be  advised.]  The  defend- 
ant here  clearly  has  not  adopted  the  proper  course.  The  doctrine  of 
oyer  is  thus  stated  by  Mr.  Serjeant  Stephen  :(a)  «  When  the  profert  was 
actually  made  in  open  court,  the  demand  of  oyer,  and  the  oyer  given 
upon  it,  took  place  in  the  same  manner ;  and  the  course  was,  that,  on 
demand  by  one  of  the  pleaders,  the  deed  was  read  aloud  by  the  pleader 
on  the  other  8ide.(6)  By  the  present  practice,  the  attorney  for  the 
*party  by  whom  it  is  demanded,  before  he  answers  the  pleading  ^^^  ^^ 
in  which  the  profert  is  made,  sends  a  note  to  the  attorney  on  the  ^ 
other  side,  containing  a  demand  of  oyer ;  on  which  the  latter  is  bound  to 
carry  to  him  the  deed,{c)  and  deliver  to  him  a  copy  of  it,  if  required,  at 
the  expense  of  the  party  demanding ;  and  this  is  considered  as  oyer,  or 
an  actual  reading  of  the  deed  in  court."((2) 

Wilde,  0.  J.     It  appears  to  the  court  that  the  circumstances  attend- 

(a)  Stephen  on  Pleading,  5th  edit  73. 

(6)  Citing  with  a  tembU,  Com.  Dig.  Pleader  (P.  1) ;  Simpson  v.  Oareide,  Lutw.  1644.  To  which 
the  learned  seijeant  adds:  "In  Jerons  v.  Harridge,  1  Sid.  308,  the  reading  of  the  deed  is- said 
to  be  the  act  of  the  court :  but  the  true  doctrine  is  probably  that  laid  down  in  Lutwyche.  The 
mle  seems  to  hare  been  that  write  were  read  by  the  court,  but  deeds  by  the  pleader. 

(e)  Citing  the  Archbishop  of  Canterbury  v.  Tubb,  3  N.  C.  789,  4  Scott,  543. 

(<f)  Citing  Page  v.  Divine,  2  T.  R.  40;  1  Tidd's  Practice,  8th  edit  635 ;  1  Selw.  264 ;  The  Arch- 
bishop  of  Canterbury  r.  Tubb,  vbi  eupra ;  Daly  v.  Mahon,  4  N.  C.  235,  5  Scott,  606 ;  Smith  u 
Ooldfworthy,  1  Dowl.  N.  S.  288. 
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ing  tho  delivery  of  the  copy  of  the  deed  in  this  case,  were  such  that  the 
phiintiffs  ought  to  be  at  liberty  to  amend  it,  on  payment  of  costs ;  the 
costs  of  this  motion  to  be  costs  in  the  cause ;  with  liberty  to  the  defend 
ant  to  plead  de  novo. 

The  rule  was  drawn  up  as  follows : — "  That  the  oyer  and  the 
defendant's  pleas  respectively  be  set  aside,  and  that  the  plain- 
tiffs be  at  liberty  to  re-deliver  oyer  as  they  may  be  advised,  the 
defendant  also  being  at  liberty  to  plead  de  novo;  that  the  plain- 
tiffs pay  to  the  defendant  all  such  costs  and  charges  as  shall 
be  occasioned  or  lost  to  the  defendant  by  the  said  oyer  and  pleas 
being  set  aside  as  aforesaid,  to  be  taxed,  &c.,  and  paid  immedi- 
^  ^  ately  after  the  defendant  shall  have  so  pleaded  de  "^novo^  or 
-'  immediately  after  the  sooner  discontinuance  or  other  determi- 
nation of  the  cause ;  and  that  the  costs  of  and  occasioned  by 
this  application  abide  the  event  of  the  cause. "(a) 

(«)  ?ee  Lovclaiitl  r.  Kni^-ht,  3  C.  A  P.  lOG;  Paino  r.  Emery,  2  C.  M.  A  R,  304,  5  Tyrwh.  1097, 
4  Dowl.  P.  C.  191;  Ashton  r.  Free.stun,  2  M.  A  G.  1,  2  Scott,*  X.  R.  273. 


Sir  GODFREY  WEBSTER,  Bart.,  and  Dame  CHARLOTTE  WEB- 
STER, V.  DELAFIELD.     Jan.  31. 

Upou  an  application  for  a  rule  or  order  under  the  interpleader  act,  an  affidavit  by  the  claimant 
hi'mntf/,  in  }JU]»port  of  his  claim,  is  not  indispensable.  And  nemhlr,  jyer  Maule,  J.,  that  no 
atlidavit  at  all  is  necesj'ary. 

The  Bhcriff  havinfij  seized  goods  under  aji./a.y  a  claim  was  made  on  behalf  of  A.,  -who  was  resi- 
dent in  Pari.-J.  Upon  an  interpleader  summons,  A.'s  attorney  made  an  affidavit,  that  he  had 
been  informed,  and,  from  document-*,  vouchers,  and  receipts  in  his  popsession,  believed,  that 
the  goods  seized  were  tho  honn  prfr  property  of  A.: — Held, — V.  Williams,  J.,  dissentient*', — 
that  this  waa  a  sufficient  maintaining  of  the  claim,  to  justify  the  judge  (or  the  court,  on  the 
ju  l;^e's  refupal)  in  directing  an  it^jsue. 

And  it  was  made  part  of  the  rule,  that  the  claimant  should  give  security  for  costs. 

The  sheriff  having,  o!i  the  4th  instant,  seized,  under  a  writ  of  fi.  fa. 
issued  up(m  a  judgment  obtained  by  the  plaintiffs  against  the  defendant, 
certain  furniture  and  effects  upon  the  premises  known  as  Willow-Bank 
Fulham,  in  the  county  of  Middlesex,  a  notice  of  claim  was,  on  the  7th 
instant,  served  upon  him  by  the  solicitors  of  one  Henry  Arthur  Webster. 
The  slieriff  tliereupon  made  application  to  a  judge  at  chambers,  for  pro- 
tection, under  the  interpleader  act,  1  &  2  W.  4,  c.  58,  s.  6. 

Accordingly,  at  the  return  of  the  summons,  the  parties  attended  before 
CoLTMAX,  J.,  on  the  10th,  when  the  solicitor  of  the  claimant  produced 
an  affidavit,  in  which  he  (the  claimant)  stated  that  "  he  is  the  absolute 
♦iftftT  *<^^^'^^^r  ^^^  proprietor  of  the  mansion-house,  &c.,  called  Willow- 
-*  Bank,  at  Fulham,  and  that  all  the  goods,  chattels,  properties,  and 
effects  in  and  upon  the  said  mansion-house,  &c.,  and  now  seized  and  held 
by  the  sheriff  of  Middlesex  under  and  by  virtue  of  a  writ  of  j?.  fa.  issued 
in  this  action,  are  the  absolute  property  of  this  deponent,  and  by  him 
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were  left  in  the  care  and  custody  of  Lis  liouscLoeper  and  servants  at 
Willow  Bank,  Fulham,  aforesaid,  when  he,  this  deponent,  left  England 
for  the  continent,  in  the  autumn  of  last  year.'* 

On  the  part  of  tlie  execution-creditor,  it  was  ohjecto<l  that  this  aflSdavit 
was  not  sworn  before  a  competent  authority,  it  having  been  sworn  before 
the  Briti>h  consul  at  Paris.  The  learned  judge  thei-eupon  adjourned  the 
hearing  until  the  next  day. 

The  parties  again  attended  on  the  12t]i,  when  an  affidavit  of  Mr. 
Rickards,  the  claimant's  solicitor,  was  produced,  whicli  stated,  that,  to 
the  best  of  the  deponent's  knowledge,  information,  and  belief,  the  goods, 
chattels,  and  effects  levied  in  this  action,  were  the  projierty  of  the  said 
Henry  Arthur  Webster,  and  not  of  the  defendant ;  tluit  the  title-deeds 
of  the  mansion-house,  buildings,  and  premi-es,  in  and  about  which  the 
goods  were,  were  in  the  deponent's  possession ;  that  the  same  mansion- 
house  and  premises  were  conveyed  to  the  said  Ilein-y  Artliur  Webster  in 
the  year  1847,  by  one  General  Conyers,  with  whom  the  said  Henry 
Arthur  Webster  had  nearly  two  years  previously  contracted  for  the  pur- 
chase, and  were  still  his  property ;  that,  from  the  nature  of  the  property, 
a  sale  by  the  sheriflF  would  be  most  injurious ;  tliat  Henry  Arthur  Web- 
ster left  England  for  the  continent,  in  the  autumn  of  the  last  year;  and 
that  the  said  mansion-house,  furniture,  and  effects  were  then  left  in  the 
possession,  care,  and  custody  of  the  housekeeper  and  servants  of  the  said 
Henry  Arthur  Webster. 

Not  being  satisfied  with  this  affidavit,  tlie  learned  *judge  again  p^j^-joQ 
adjourned  the  hearing  until  the  IDth,  when  a  second  aifnlavit  of  ^ 
Mr.  Rickards  was  produced,  stating  that  ho  wns  the  attorney  of  Henry 
Arthur  Webster;  that  he  claimed  the  said  goods,  as  such  attorney,  on 
behalf  of  the  said  Henry  Arthur  Webster  ;  tliat,  from  various  documents, 
vouchers,  receipts  to  invoices,  and  papers  belonging  to  the  said  Henry 
Arthur  Webster,  in  the  possession  of  tlie  deponent,  ho,  the  deponent, 
verily  believed  that  the  goods  so  seized  by  the  said  sheriff  were  the  bona 
fide  property  of  the  said  claimant,  Henry  x\rthur  We1)ster;  that  he  had 
made  great  exertion  to  obtain  a  further  affidavit  from  the  claimant,  but 
without  effect ;  that  he  had  employed  one  Smith,  an  attorney  of  this 
court,  residing  in  Paris,  to  procure  from  the  said  Htiny  Arthur  Webster 
an  affidavit  duly  sworn,  but  that,  for  the  reasons  set  forth  in  a  letter 
which  he  had  received  from  Smith, — tlie  substance  of  which  was,  that 
though  formerly  it  had  been  the  practice  to  swear  aflidavits  in  suits 
pending  in  our  courts  before  the  Juges  de  Paix,  about  fifteen  years  since 
the  then  minister  of  justice  had  issued  a  circular  to  those  functionaries, 
prohibiting  them  from  administering  oaths  in  the  case  of  foreign  affida- 
vits, and  that  the  only  course  was,  to  send  a  ^^  commission  rogatoire' 
from  the  court  here  to  the  "  Tribunal  de  Premi&re  Instance"  of  the  de- 
partment of  the  Seine,  to  administer  the  oath, — the  deponent  verily 
believed  that  it  was  impracticable  to  obtain  such  affi<1avit,  and  that  he 
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had  been  informed,  and  believed,  that  the  said  Henry  Arthur  Webster 
was  in  such  a  state  of  health  as  not  to  be  able  to  travel  with  safety. 

The  learned  judge,  after  hearing  all  the  parties,  made  the  following 
order : — 

"  Upon  hearing  the  attorneys  or  agents  for  the  plaintiffs,  for  Arthur 
Webster,  the  claimant,  and  for  the  sheriff  of  Middlesex,  and  upon  reading 
♦1  Qfn  ^^  affidavits  *of  E.  H.  Rickards,  of  John  Baker,  of  Henry  Arthur 
-*  Webster,  and  the  further  affidavit  of  E.  H.  Rickards,  I  do  order 
that  the  said  claimant  be  barred  his  claim  herein ;  and  that  the  said 
sheriff  do  not  proceed  to  a  sale  for  two  days." 

M.  Smithy  on  the  20th,  moved  for  a  rule  nisi  to  rescind  the  above 
order,  or  for  a  commission  to  take  the  affidavit  of  the  claimant  at  Paris- 
He  submitted  that  it  was  not  absolutely  essential  that  the  claimant  him- 
self should  make  an  affidavit.  [Maulb,  J.  The  statute  does  not  say 
that  the  claimant  shall  make  an  affidavit.  It  has  been  the  practice  to 
do  so :  but  I  do  not  see  what  authority  there  is  for  requiring  it,  or  what 
power  the  judge  has  to  bar  the  claimant  merely  because  he  makes  no 
affidavit.  Wilde,  C.  J.  Where  a  party  is  required  to  state  something 
in  the  course  of  a  judicial  proceeding,  I  think  it  must  be  understood  that 
the  matter  shall  be  authenticated  by  an  oath.]  The  question  is,  whether 
the  oath  of  the  claimant  himself  is  indispensable.  [Cresswell,  J.  It 
seems  to  have  been  so  held  in  Powell  v.  Lock,  3  Ad.  &  E.  315.] 

Wilde,  C.  J.  I  think  there  should  be  a  rule  nisi.  Whether  or  not 
an  affidavit  by  the  claimant  himself  is  absolutely  necessary,  I  will  not  at 
present  say.  But  I  think  %ome  affidavit,  at  all  events,  there  must  be. 
Throwing  aside  Webster's  affidavit,  it  certainly  does  appear  to  me  that 
those  of  Mr.  Rickards  amount  to  nothing.  I  must  confess  I  do  not  see 
any  good  reason  why  an  affidavit  upon  a  matter  of  this  kind  should  not 
be  sworn  before  the  British  consul,  as  well  as  in  the  case  of  acknowledg 
ments  taken  under  the  3  &  4  W.  4,  c.  74. 

^^Q--.       *Maulb,  J.     I  think  the  execution-creditor  has  a  right  to  the 
-*  production  of  proper  materials  to  enable  him  to  form  a  correct 
judgment  as  to  the  nature  of  the  claim. 

Bramwell  now  showed  cause.  The  questions  for  consideration  upon 
this  rule,  are  two, — ^first,  whether  any  affidavit  at  all  is  necessary  upon 
an  interpleader  summons, — secondly,  whether  the  affidavits  that  were 
produced  before  the  learned  judge  upon  this  occasion,  were  sufficient  to 
justify  him  in  directing  an  issue.  By  the  first  section  of  the  act,  the 
party  making  a  claim  is  to  be  called  upon  to  appear  before  the  court  or 
the  judge,  ahd  to  state  the  nature  and  particulars  of  his  claim,  and  to 
maintain  or  relinquish  the  same.  It  is  important  that  the  claim  should 
be  made  in  an  authentic  shape ;  and,  unless  that  be  so,  there  would  be 
no  such  record  of  the  proceedings  as  the  legislature  (by  s.  7)  seem  to 
have  thought  necessary.  In  Powel  v.  Lock,  the  court  of  Queen's  Bench 
held  an  affidavit,  and  an  affidavit  of  the  claimant  himself,  to  be  necea- 
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sary.  Littledale,  J.,  says :  «  The  act  requires  the  parti/  to  appear  and 
state  the  nature  and  particulars  of  his  claim.  Must  not  that  be  on  affi- 
davit? Can  we  take  it  on  the  statement  of  counsel?"  [Maule,  J.  The 
party  is  dragged  before  the  judge.  It  does  seem  to  me  a  most  monstrous 
thing,  to  say  that  his  claim,  which  he  has  a  right  to  have  tried  by  a  jury, 
should  be  disposed  of  by  the  judge,  upon  his  own  affidavit.]  The  claim 
is  his  own  voluntary  act.  [Maule,  J.  He  loses  his  goods  if  he  abstains 
from  claiming.]  Will  any  statement  by  any  person  suffice  ?  [Maule,  J.  I 
should  think  so.  By  the  3d  section,  it  is  enacted,  that,  « if  such  third  party 
(that  is,  the  claimant)  shall  not  appear  upon  such  rule  or  order,  to  maintain 
or  relinquish  his  claim,  being*duly  served  therewith,  or  shall  neglect  or  re- 
fuse to  comply  with  any  rule  or  order  to  be  made  after  appearance,  it  shall 
be  lawful  for  the  *court  or  judge  to  declare  such  third  party,  and  all  |-^-  qn 
persons  claiming  by,  from,  or  under  him,  to  be  for  ever  barred  from  ^ 
prosecuting  his  claim  against  the  original  defendant,  his  executors  or  admi- 
nistrators," &c.  And  s.  1  enacts  that  «it  shall  be  lawful  for  the  court, 
or  any  judge  thereof,  to  make  rules  and  orders,  calling  upon  such  third 
party  to  appear,  and  to  state  the  nature  and  particulars  of  his  claim,  and 
maintain  or  relinquish  his  claim,  and  upon  such  rule  or  order  to  hear  the 
allegations  as  well  of  such  third  party  as  of  the  plaintiff,  and  in  the  mean 
time  to  stay  the  proceedings  in  such  action,  and  finally  to  order  such 
third  party  to  make  himself  defendant  in  the  same  or  some  other  action, 
or  to  proceed  to  trial  on  one  or  more  feigned  issue,  or  issues,  and  also  to 
direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial, 
or,  toith  the  consent  of  the  plaintiffs  and  such  third  party ^  their  counsel 
or  attorneys,  to  dispose  of  the  merits  of  their  claims,  and  determine  the 
same  in  a  summary  manner,  and  to  make  such  other  rules  and  orders 
therein,  as  to  costs  and  all  other  matters,  as  may  appear  to  be  just  and 
reasonable.**  Power  to  bar  the  claim,  if  given  *t  all,  should  be  given  in 
express  terms.  It  is  one  thing  to  call  on  |he  party  to  state  the  nature 
and  particulars  of  his  claim ;  to  maintain  it,  is  another.] 

Unless  the  court  see  clearly,  that,  in  the  conclusion  he  came  to,  the 
judge  was  wrong  in  point  of  law,  or  mistaken  in  his  view  of  the  facts, 
hia  decision  will  not  be  interfered  with.  Where  the  matter  is  one  that 
is  entirely  for  his  discretion,  to  decide  upon  the  materials  that  are  laid 
before  him,  the  court  must  have  very  strong  and  convincing  reasons  be- 
fore they  will  disturb  the  judge's  order.  The  affidavits  that  were  before 
the  judge  in  this  case,  are  not  such  as  would  have  sufficed  to  induce  any 
one  of  the  court  to  grant  an  issue,  if  the  matter  were  now  brought  before 
him  for  the  first  time.  *[Maule,  J.  The  third  party  is  to  "main-  r^n^qo 
tain  his  claim."  He  is  not  to  prove  it;  but  to  state  the  nature  ^ 
and  particulars  of  it.  Is  the  judge  to  try  the  claim  by  a  sort  of  demur 
rer  ?]  The  judge  must  have  reasonable  proof  that  the  claim  is  well 
founded ;  otherwise,  the  going  before  him  is  a  mere  farce. 

M.  Smithy  in  support  of  his  rule.     By  the  1st  and  6th  sections,  the 

l2 


193  WEBSTER  r,  DELAFIELD.    H.  T.  1849. 


'  judge  is  empowered  to  call  the  parties  before  him.  If,  upon  being  served 
with  the  rule  or  summons,  the  claimant  «' shall  not  appear  upon  such  rule 
or  order,  to  maintain  or  relinquish  his  claim,"  or  "shall  neglect  or  refuse 
to  comply  with  any  rule  or  order  to  be  made  after  appearance,"  then  it 
shall  be  lawful  for  the  court  or  tlie  judge  to  declare  the  claimant  barred. 
Here,  the  clainuiut  has  properly  appeared  by  attorney;  and  he  has  not 
neglected  or  refused  to  comply  with  any  rule  or  order  made  after  appear- 
ance. [Maule,  J.  That  means  diso])edience  of  either  of  the  three  prin- 
cipal orders  the  court  (or  judge)  is  auihorized  by  s.  1  to  make,  viz.  the 
order  to  appear  and  state  the  nature  of  tlie  claim,  the  order  directing  an 
issue,  and  the  order  for  disposing  of  tlie  merits  by  consent :  the  other 
orders  spoken  of  arc  orders  inctidenlal  to  these  three.]  This  order,  then, 
does  not,  upon  the  face  of  it, — as  it  should  do;  Harrison  r.  Wright,  lo 
M.  &  W.  810,  2  D.  &  L.  GO;"),— ;<li(jw  that  the  learned  judge  had  juris- 
diction: it  does  not  show  that  the  claimant  did  not  appear  to  maintain 
his  claim,  or  that  any  order  was  made  which  he  has  disobeyed.  [Cress- 
well,  J.  It  does  not  appear  whether  my  brother  Coltman  refused  to 
pay  any  attention  to  ^Ir.  Itickard's  affidavit,  or  whether  he  thought  it  in- 
sufficient.] It  does  not.  But,  at  all  events,  it  is  submitted, — assuming 
♦ion  ^^^^  ^^^^  J^^'o^  rightly  rejected  *\Vebster's  affidavit,(rt) — the  natiu'e 
-"  and  particulars  of  the  claim  are  sufficiently  stated  in  the  other 
affidavits.  It  was  not  the  province  of  the  judge  to  try  the  validit7/of  the 
claim.  [Maule,  J,  The  party  may  have  a  very  good  claim,  and  yet 
may  be  unable  himself  to  make  a  positive  affidavit.] 

Barchdl  appeared  on  the  part  of  the  sheriff.  He  submitted  that  the 
court  ought  not  simply  to  rescind  tlie  order,  as  prayed  by  the  rule,  for, 
that  would  prejudice  the  sheriff.  [Maule,  J.  lou  wish  us  to  do  what 
the  judge  ought  to  have  done,  that  is,  to  direct  an  issue.  31.  Smith 
expressed  his  readiness,  en  the  port  of  the  claimant,  to  accept  an  issue.] 

AVilde,  C.  J.  Upon  the  J^cst  consideration  I  am  aide  to  give  to  this 
case,  I  think  the  order  of  my  brother  Coltman  sliould  be  set  aside.  I 
found  my  opinion  upon,  and  am  desirous  to  limit  it  to,  the  facts  of  the 
])articular  case.  It  appears  that  the  claimant  is  a  gentleman  residing  in 
a  foreign  country,  where  tliere  arc  no  means  at  present  available  for  mak- 
ing a  proper  affidavit.  He  ap|-ears,  therefore,  before  the  judge  to  sup- 
port his  claim,  by  attorney,  who  pro})Oses  to  put  in  a  statement  of  the 
claim  by  his  client,  which  the  learned  judge  declines  to  receive  because 
not  duly  autheutieated.  In  tlie  ab.sence  of  the  claimant  himself,  the  only 
person  who  can  give  any  information  upon  the  subject,  is  the  attorney; 
and  he  accordingly  states  upon  his  oath,  that,  from  documents  that  are 
^^^,-,  in  his  possession,  he  verily  believes  the  goods  seized  to  be  the  pro- 

' '  -'  perty  of  his  client.  It  may  well  be,  considering  *that  the  party 
could  not  make  his  claim  personally,  that  the  utmost  information  that 

(o.)  It  iy  sorncwliat  singular  that  tlio  onl<^r  i.^  diT.wn  up  on  readinir  tliis?  fjeetcd  affidavit, 
drnong'at  others.     The  rulo  is,  of  course,  drawn  up  according  to  the  order. 
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could  be  given  is  founded  upon  tlie  attorney's  belief  arising  from  an 
examination  of  the  documents  in  his  possession.  Looking,  therefore,  at 
all  the  circumstances  of  the  case,  I  think  the  affidavits  which  were  used 
before  the  learned  judge,  should  have  been  deemed  sufficient  to  entitle 
the  claimant  to  an  issue.  I  therefore  think  the  rule  should  be  made 
absolute  to  set  aside  the  order ;  and  that  it  should  be  ])art  of  the  rule, 
that  the  parties  proceed  to  the  trial  of  an  issue,  in  which  the  claimant 
shall  be  plaintiff  and  the  execution-creditors  defendants,  with  all  the  other 
usual  terms. 

Maule,  J.  I  am  of  the  same  opinion.  The  statute  nowhere  says 
that  the  claim  shall  be  made  by  affidavit.  But,  at  all  events,  assuming 
an  affidavit  to  be  necessary,  the  affidavit  here  produced,  was,  I  conceive, 
sufficient.  This  was  an  application  made  on  behalf  of  the  sheriff,  under 
s.  6 :  but  I  do  not  think  the  power  of  the  judge  to  bar  the  claimant, . 
differs  in  the  case  of  the  sheriff  from  that  of  any  other  person.  The  1st 
section  of  the  statute  enacts,  that,  upon  application  made  by  or  on  the 
behalf  of  any  defendant, — such  application  behig  made  afcer  declaration, 
and  before  plea,  "  by  affidavit  or  otherwise,"  showing  that  such  defend- 
ant does  not  claim  any  interest  in  the  sul)ject-matter  of  the  suit,  but  that 
the  right  thereto  is  claimed  or  supposed  to  belong  to  some  third  party 
who  has  sued  or  is  expected  to  sue  for  the  same,  and  that  such  defend- 
ant does  not  in  any  manner  collude  with  such  tliird  party,  but  is  ready 
to  bring  into  court  or  to  pay  or  dispose  of  the  subject-matter  of  the  action 
in  such  manner  as  the  cour^  (or  any  judge  thereof)  may  order  or  direct, 
— it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  to  make  rules 
and  orders,  calling  upon  such  third  party  *to  appear  and  to  state  r^js-iop 
the  nature  and  particulars  of  his  claim,  and  maintain  or  relinquish  *- 
his  claim,  and  upon  Such  rule  or  order  to  hear  the  allegations  as  well  of 
such  third  party  as  of  the  plaintiff,  and  in  the  meantime  to  stay  tlie  pro- 
ceedings in  such  action,  and  finally  to  orjer  such  third  party  to  niake 
him<?elf  defendant  in  the  same  or  some  other  action,  or  to  proceed  to 
trial  oh  one  or  more  feigned  issue  or  issues,  and  also  to  direct  which  of 
the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or,  ivitli  tlie  con- 
sent of  the  plaintiff  and  such  third  2^(^rti/,  tlieir  co'irisel  or  attorneys,  to 
dispose  of  the  merits  of  their  claims,  and  determine  the  same  in  a  sum- 
mary manner,  and  to  make  such  other  rules  and  orders  therein,  as  to 
costs  and  all  other  matters,  as  may  a]ipear  to  be  just  and  reasonable. 
The  true  construction  of  that  clause  appears  to  me  to  be  this  :  The  court 
or  judge  Is  to  make  an  order  upon  the  claimant  to  appear  and  state  the 
nature  and  particulars  of  his  claim.  This,  it  seems  to  have  been  held. — 
though  I  think  that  doubtful, — ^must  be  by  affidavit.  He  is  also  to  main- 
tain or  relinquish  his  claim.  If  he  fails  to  appear,  or,  appearing,  relin- 
quishes his  claim,  he  is,  by  s.  3,  to  be  barred.  If  the  claimant  ajjpears 
and  maintains  his  claim,  he  is  to  be  made  defendant,  or  the  judge  is  to 
direct  an  issue,  or,  with  the  consent  of  the  parties,  to  dispose  of  the  claim 
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upon  its  merits.  The  judge  has  no  power  to  make  any  other  orders  than 
these,  except  incidental  orders,  subservient  to,  and  not  inconsistent  with, 
the  order  to  try.  The  2d  section  provides  that  the  judgment  in 
any  such  action  or  issue  as  may  be  directed  by  the  pourt  or  judge, 
and  the  decision  of  the  court  or  judge  in  a  summary  manner,  shall 
be  final  and  conclusive  against  the  parties,  and  all  persons  claiming  by, 
from,  or  under  them.  Then  comes  the  3d  section,  which  alone  gives  the 
judge  or  court  the  power  of  barring  the  claimant.  It  enacts,  "  that,  if 
*1Q71  *^^^^  third  party  shall  not  appear  upon  such  rule  or  order,  to 

-*  maintain  or  r<ilinquish  his  claim,  being  duly  served  therewith,  or 
shall  neglect  or  refuse  to  comply  with  any  rule  or  order  to  be  made  after 
appearance,  it  shall  be  lawful  for  the  court  or  judge  to  declare  such  third 
party,  and  all  persons  claiming  by,  from,  or  under  him,  to  be  for  ever 
.barred  from  prosecuting  his  claim  against  the  original  defendant,  his  exe- 
cutors or  administrators ;  saving,  nevertheless,  the  right  or  claim  of  such 
third  party  against  the  plaintiff;  and  thereupon  to  make  such  order 
between  such  defendant  and  the  plaintiff,  as  to  costs  and  other  matters,  as 
may  appear  just  and  reasonable.**  That,  I  conceive,  applies  only,  if  the 
party  shall  not  appear,  or,  appearing,  shall  neglect  or  refuse  to  comply 
with  any  rule  or  order  that  shall  be  made  after  appearance.  So  that, 
the  2d  section  having  provided  for  the  finality  of  the  summary  decision 
made  where  the  parties  consent,  the  8d  section  provides  for  the  case  of 
non-compliance  with  an  order  made  by  the  judge  after  appearance. 
Here,  there  has  been  no  decision  by  consent  upon  the  merits,  and  no 
order  after  appearance':  therefore  no  case  has  arisen,  in  which  the  judge 
had  power  to  bar  the  claimant.  That  arppears  to  me  to  be  the  literal 
construction  of  the  act :  and  it  is  also  quite  in  conformity  with  the  spirit 
of  the  act.  This  act  is  a  substitute  for  the  old  proceeding  by  bill  of  inter- 
pleader in  the  court  of  Chancery, (a)  in  which  the  object  simply  was  the 
protection  of  a  disinterested  party  standing  between  two  hostile  claimants. 
His  relief  accomplished,  the  next  object  was,  to  leave  the  rights  of  the 
two  conflicting  parties  as  nearly  as  possible  as  they  were  before  the  inter- 
pleader. The  construction,  therefore,  which  holds  that  the  claimant  is 
*i  Qfti  ^^  ^^  barred  if  he  makes  no  affidavit,  or  if  he  produces  *an  insuflS- 

-'  cient  affidavit,  is  evidently  contrary  to  the  spirit  of  the  act.  At 
the  time  of  making  the  claim,  the  party  had  a  clear  and  undoubted  right 
to  bring  an  action,  and  could  not  be  compelled,  except  in  the  regular 
course,  to  disclose  the  nature  of  his  claiin.  To  qualify  or  take  away  from 
him  any  portion  of  that  right,  has  no  tendency  to  benefit  the  defendant, 
who  applies,  for  the  interpleader.  Why,  then,  should  any  such  difficulty 
be  imposed  upon  the  one  party  rather  than  upon  the  other  ?  The  object 
of  the  statute  was,  not  to  limit  or  control  the  common  law  rights  of 
suitors,  any  further  than  was  necessary  for  the  security  of  the  defendant 
or  of  the  sheriff.     But  it  may  be  asked,  what  is  the  use  of  giving  power 

(a)  Com.  Dig.  Chancery  (3  T). 
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to  the  court  or  the  judge  to  make  an  order,  if  the  party  may  disobey  it 
-with  impunity  ?  In  answer  to  that,  I  say  the  punishment  for  such  dis- 
obedience,— whatever  it  may  be, — is  not  the  forfeiture  of  his  claim.  The 
judge  is  empowered  to  call  on  the  claimant  to  state  the  nature  and  par- 
ticulars of  his  cfaim,  in  order  to  enable  the  plaintiff  to  see  whether  or  not 
he  will  persist.  The  disobedience  of  the  order  to  appear  for  that  purpose, 
may  possibly  influence  the  judge's  discretion  as  to  the  costs.  That  seems 
to  me  to  be  an  answer  to  the  suggestion  that  the  enactment  would  be 
idle,  unless  the  judge  had  power  to  bar  the  claimant  for  not  appearing 
and  stating  the  nature  and  particulars  of  his  claim  to  his  satisfaction.  A 
case  of  Powell  v.  Lock,  3  Ad.  &  E.  315,  has  been  referred  to.  That 
was  an  application  to  the  court  for  an  interpleader.  There,  no  affidavit 
at  all  was  produced  on  the  part  of  the  claimant.  It  was  objected,  on  the 
part  of  the  plaintiff,  that  the  party  was  therefore  not  before  the  court. 
The  matter  underwent  some  little  discussion;  and  the  court  decided  that 
an  affidavit  was  necessary,  and  gave  the  party  time  to  produce  one. 
Nothing,  however,  was  *said  as  to  claimants  being  barred.(a)  rj^iQQ 
That  point  was  not  entered  into.  I  do  not  think  the  court  at  all  ^ 
intended  to  go  into  the  consideration  of  whether,  contrary  to  the  words 
and  the  spirit  of  the  act,  they  should  take  away  from  the  party  a  right 
she  had,  and  subject  her  to  a  jurisdiction  to  which  there  was  no  necessity 
to  subject  her.  Upon  the  broad  ground,  therefore,  that  no  affidavit  at 
all  is  necessary  as  a  condition-precedent  to  the  right  of  the  judge  to 
direct  an  issue,  and  to  make  the  other  subsidiary  orders  thereon,*  I  think 
this  order  should  be  rescinded.  But,  assuming  that  I  am  wrong  in  this 
view,  I  agree  with  the  lord  chief  justice  in  thinking  that  an  affidavit  by 
the  claimant  himself,  at  all  events,  is  not  indispensable.  There*  is  cer- 
tainly nothing  in  the  act  that  requires  the  claimant  to  make  an  affidavit 
in  person :  and  there  would  be  nothing  reasonable  or  just  in  making  that 
a  condition-precedent.  I  cannot  suppose  that  the  order  was  made  on 
the  ground  that  my  brother  Coltman  thought  it  necessary  that  the 
claimant  himself  should  make  an  affidavit.  I  should  rather  think  he  pro- 
ceeded upon  an  opinion  that  the  claim  was  insufficiently  made  out.  If  that 
were  so,  I  do  not  think  he  was  warranted  in  the  conclusion  he  came  to. 
Cresswell,  J.  I  concur  with  my  lord  and  my  brother  Maulb  in 
thinking  that  an  affidavit  by  the  claimant  himself  was  not  necessary,  and 
that  the  affidavit  of  claim  here  brought  to  the  notice  of  the  learned  judge, 
was  sufficient.  As  at  present  advised,  however,  *I  do  not  concur  r^ori/v 
with  my  brother  Maule  in  thinking  that  no  affidavit  at  all  is  ne-  ^ 
cessary  to  entitle  the  judge  to  entertain  the  claim.  I  have  always,  at* 
chambers,  acted  upon  the  case  of  Powell  v.  Lock.    If  the  party  has  no 

(a)  In  the  report  of  this  ease  in  1  Harr.  k  W.  281,  it  appears  that  the  claimant  did  make  an 
affidaTit,  thongh  an  insnfBcient  one,  inasmuch  as  it  only  stated  generally  that  she  had  a  valid 
claim,  bat  did  not  state  the  nature  and  particulars  thereof.  It  appears  also  that  the  power  of  thti 
eourt  to  bar  the  claimant  upon  this  ground,  tca«  discussed. 

VOL.  vn. — 17 
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locus  standi  to  maintain  his  claim,  the  power  to  bar  him  would  seem 
necessarily  to  be  called  into  existence.  The  question,  however,  is  one 
of  much  importance ;  and  I  should  be  sorry  now,  without  time  for  fuller 
consideration,  to  commit  myself  to  a  final  opinion  upon  it.  It  is  enough 
upon  the  present  occasion  to  say,  that,  taking  into  account  the  claimant's 
absence  from  England,  the  affidavit  of  his  attorney  is  sufficient  to  show 
that  the  claim  is  not  groundless  and  illusory. 

V.  Williams,  J.  I  have  the  misfortune  in  this  case  to  diflfer  from  the 
rest  of  the  court.  The  court  ought  not  to  rescind  an  order  made  by  a 
judge  at  chambers,  unless  they  ere  satisfied  that  his  decision  is  errone- 
ous. I  should  conceive  that  the  decision  of  the  learned  judge  here  was 
erroneous,  if  I  thought  he  decided  upon  the  ground  of  the  absence  of  an 
affidavit  by  the  claimant  himself.  But  he  appears  to  me  to  have  decided 
on  the  ground  that  he  thought  the  claimant  had  not  sufficiently  brought 
the  claim  before  him :  and  if  80,(a)  I  think  he  was  right.  I  forbear  to 
express  any  decided  opinion  upon  the  subject :  but  the  inclination  of  my 
mind  is,  that  the  statute  requires  the  party,  not  to  state  a  sufficient 
claim,  but  to  state  his  claim  sufficiently.  I  think  he  does  not  appear 
and  maintain  his  claim,  unless  he  states  the  nature  and  particulars  of  it 
with  such  a  degree  of  precision  and  certainty  as  to  enable  the  judge  to 
*9nn  ^^^™  *^  opinion  as  to  the  propriety  *of  putting  it  in  a  course  of 
^  inquiry.  The  judge  must  determine  whether  the  statement  is 
sufficient  or  not :  and,  to  enable  him  to  entertain  it,  it  must  be  upon 
affidavit.  If,  therefore,  the  learned  judge  has  in  this  case  decided  that 
the  claim  was  not  sufficiently  stated,  I  am  not  satisfied  that  the  conclu- 
sion he  came  to  was  wrong.  As,  however,  the  majority  of  the  court 
entertain  a  different  opinion,  the  rule  will  be  made  absolute  in  the  ordi- 
nary form  of  an  interpleader  rule. 

Bramwell,  for  the  execution-creditor,  asked  that  it  might  be  made 
part  of  the  rule,  that  the  claimant  should  give  security  for  costs,  he  being 
resident  abroad.(6) 

Per  curiam.     Be  it  so.  »  Rule  absolute  accordingly. 

4 

(a)  The  drcnmstance  of  the  learned  judge  having  adjourned  the  summons  a  second  timdy  to 
enable  the  attorney  to  amend  his  statement  of  the  claim,  shows  that  this  was  so. 
(6)  See  Benasech  v.  Bessett,  1  Man.  Gr.  A  S.  313. 


POWELL  V.  BRADBURY  and  Another.     Jan.  22. 

In  an  action  for  the  breach  of  a  contract  to  employ  the  plaintiff  for  a  giren  time,  charging  the 
defendants  with  having  wrongfully  and  withont  reasonable  or  probable  cause  dismissed  th« 
plaintiff,  the  defendants  pleaded,  that  they  did  not  iorong/ullyf  without  recuonahU  or  probabU 
eatue,  dismiss  the  plaintiff,  modo  et  forma : — Held,  that  this  merely  put  in  issue  the  fact  of  tk« 
dismissal,  the  rest  being  immateriaL 
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Assumpsit  upon  a  contract  bj  the  defendants  to  employ  the  plaintiff 
for  two  years  as  joint  editor  of  a  newspaper  called  The  Daily  News : 
Breach,  that,  during  the  two  years,  the  defendants,  wrongfully,  and 
without  reasonable  cause,  dismissed  and  discharged  the  plaintiff  from 
their  employ. 

The  defendants,  amongst  other  pleas,  pleaded  that  *they  did  r-^c^r^i^ 
not  wrongfully,  and  without  reasonable  or  probable  cause,  dismiss  ^ 
or  discharge  the  plaintiff  from  their  employ,  in  manner  and  form  as 
alleged  in  the  declaration. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1847,  when  the  jury  returned  a  verdict  for  the  plain- 
tiff, damages,  5002. 

The  Attomey-Oeneral^  in  the  following  Easter  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  evidence  tendered  on  the  part 
of  tlie  defendants,  to  show  that  the  plaintiff  had  been  guilty  of  mis- 
conduct that  justified  them  in  discharging  him,  had  been  improperly 
rejected ;  and  also,  on  the  ground  that  the  verdict  was  against  evidence, 
and  that  the  damages  were  excessive. 

Wilkins^  Serjt.,  Huddlestonej  and  Hugh  Hill^  showed  cause.  Affirma- 
tive evidence  was  not  by  law  admissible  upon  a  plea  of  justification  like 
this.  In  Frankum  v.  The  Earl  of  Falmouth,  2  Ad.  &  E.  452,  the  plain- 
tiff declared  that  he  was  possessed  of  a  mill,  and  by  reason  thereof  was 
entitled  to  the  use  of  a  certain  stream  for  the  mill,  and  that  the  water 
ought  to  run  and  flow  to  the  mill,  and  that  the  defendant  "  wrongfully 
and  injuriously"  diverted  the  same :  and  it  was  held,  that,  on  a  plea  of 
not  guilty,  the  only  matter  in  issue  was,  the  fact  of  the  diversion ;  and 
that  the  right  to  the  use  of  the  stream,  as  claimed,  was  admitted.  In 
Howden  v,  Standish,  6  Man.  Gr.  &  S.  504,  in  case  against  the  sheriff, 
the  declaration  set  out  a  writ  of  capias,  issued  by  the  order  of  a  judge 
under  the  1  &  2  Vict.  c.  110,  s.  3,  against  one  K.,  and  alleged  that  K. 
was  within  the  bailiwick,  and  that  the  defendant  could  and  might  and 
ought  to  have  arrested  him,  but  did  not,  although  often  requested,  take 
him  or  cause  *him  to  be  taken,  and  afterwards  falsely  returned  r-i^^r^o 
that  he  was  not  found  in  his  bailiwick.  The  defendant  pleaded,  ^ 
amongst  other  pleas,  not  guilty,  and  that  he  could  not  nor  might  have 
arrested  K. :  and  it  was  held,  that  it  was  not  competent  to  the  defendant, 
under  either  of  these  pleas,  to  adduce  evidence  of  directions  given  by  the 
plaintiff  to  the  officer  not  to  arrest  K.,  at  a  time  when  he  might  have 
taken  him ;  such  evidence  consisting  of  affirmative  matter  in  excuse  of 
the  breach  of  duty  complained  of,  and  therefore  not  being  admissible 
under  not  guilty ;  and  the  effect  of  the  other  plea  being  merely  to  deny 
that  E.  was  in  the  sheriff's  bailiwick  under  such  circumstances  that  there 
was  an  opportunity  to  arrest  him.  The  Bishop  of  Meath  v.  The  Mar- 
quess of  Winchester,  8  N.  C.  188,  8  Scott,  561,  is  an  authority  to  the 
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same  eflfect.     [V.  Williams,  J.     You  must  contend  that  the  plea  is 
entire,  otherwise  your  argument  is  not  material.] 

The  Attorney-General  and  Welh^  in  support  of  the  rule.  It  was  not 
necessary  to  prove  the  whole  of  the  plea.  In  Chitty  on  Pleading,(a) 
it*  is  said :  <<  The  statement  of  immaterial  or  irrelevant  matter  or  allega- 
tions, is  not  only  censured  as  creating  unnecessary  expense,(6)  but  also 
frequently  affords  advantage  to  the  opposite  party,  either  by  affording 
him  matter  of  objection  on  the  ground  of  variance,  or  as  rendering  it 
incumbent  on  the  party  pleading  to  adduce  more  evidence  than  would 
otherwise  have  been  necessary.  If,  however,  the  matter  necessarily 
stated  be  wholly  foreign  or  irrelevant  to  the  cause,  so  that  no  allegation 
*9ftJ.1  whatever  on  the  subject  was  necessary,  it  will  be  rejected  as  *8ur- 
-*  pi  usage,  and  it  need  not  be  proved,  "(c)  Thus,  in  Davis  v. 
Chapman,  2  M.  &  G.  921,  3  Scott,  N.  R.  238,  a  plea  to  a  declaration 
against  a  gaoler  for  the  escape  of  J.  S.,  a  debtor  in  execution,  after 
stating  a  return  into  custody  before  action  brought,  alleged  that  the 
defendant  did  thereupon  keep  and  detain,  and  from  thence  hitherto  hath 
kept  and  detained,  and  before  and  at  the  commencement  of  the  suit  kept 
and  detained,  and  still  doth  keep  and  detain  the  said  J.  S.  in  his  cus- 
tody^  in  execution  at  the  suit  of  the  plaintiff.  It  was  held  that  the  latter 
words  were  surplusage,  and  did  not  render  an  escape,  after  the  com- 
mencement of  the  suit,  and  before  plea  pleaded,  admissible  in  evidence, 
upon  a  replication  de  injurid.     And  see  2  Wms.  Saund.  395  c.  n.  (2). 

Maule,  J.  The  whole  com-t  are  agreed  in  opinion  that  this  plea  only 
puts  in  issue  the  fact  of  the  plaintiff's  dismissal  from  the  employ  of  the 
defendants ;  and  that,  whether  or  not  that  dismissal  was  wrongful  and 
without  reasonable  or  probable  cause,  was  altogether  immaterial,  and 
need  not  be  proved.  But,  as  to  whether  the  verdict  was  warranted  by 
the  evidence,  there  is  some  doubt  in  the  mind  of  the  court ;  and,  that 
being  so,  and  the  lord  chief  justice,  who  tried  the  cause,  not  being  satis- 
fied with  the  result,  there  must  be  a  new  trial  upon  payment  of  costs. 

Rule  absolute  accordingly. 

(a)  6th  edit,  VoL  1,  pp.  228,  229.    7th  edit,  Vol.  1,  pp.  261,  252. 

(6)  Citing  Dundu  r.  Lord  Weymoath,  Cowp.  665,  Price  v.  Fletcher,  Cowp.  727,  Brifltow  v. 
Wright,  2  Doagl.  665 ;  and  see  the  note  [F.  2,  p.]  668. 

(e)  Citing  Dukes  v.  Goatling,  1  N.  C.  588  (1  Scott>  570,  1  Hodges,  120),*  Constahle  r.  Clow- 
bury,  Noy,  75  (Palmer,  397,  Uardnes,  69)  ,•  Jenk.  Cent  260  pL  59 ;  Edwards  v.  Hammond,  3  Ley. 
132  (2  Shower,  398,  per  nom.  Stocker  v.  Edwards,  1  N.  R.  324  n.) ;  Scatterwood  v.  Edge,  1  Salk. 
229;  Plowd.  Com.  30  a.,  32  b.;  2  Stark.  Evid.,  2d  edit  p.  686. 


*205]  *PILGRIM  V.  THE  SOUTHAMPTON  AND  DORCHES- 
TER RAILWAY  COMPANY.    Jan.  81. 

A  declaration  in  case  charged  the  defendants,  in  the  first  count,  with  digging  trenches  across  a 
Une  over  which  the  plaintiff  had  a  right  of  way :  in  the  second,  with  severing  pipes  which  con- 
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▼eyed  w«ter  to  the  plaintiff's  messuage ;  and  in  the  third,  with  stopping  a  drain  for  oarrying 
away  the  fonl  wat«r  from  the  premises. 

Plea,  that  hj  a  certain  act  of  parliament^  the  defendants  were  authorized  to  construct  a  certain 
railway ;  that  they  had  agreed  with  the  plaintiff  for  the  purchase  of  a  portion  of  the  land  of 
the  plaintiff  near  to  her  messuage ;  that  the  making  of  the  railway,  and  carrying  the  samt 
near  to  the  plaintiff's  messuage,  being  likely  to  occ^ion  injury  and  inconvenience  to  the  plain- 
tiff, it  was  agreed  that  the  defendants  should  pay  to  the  plaintiff,  for  and  in  respect  of  the  pur- 
chase of  the  said  land,  such  a  sum  as  should  be  sufficient  to  compensate  her,  not  only  for  the 
ralue  of  such  land,  but  also  for  all  such  injury  and  inconvenience  as  should  necessarily  ariae 
from  or  be  incidental  to  the  making  of  the  railway,  and  carrying  the  same  near  to  the  said 
messuage  of  the  plaintiff;  that,  in  pursuance  of  such  agreement,  and  before  the  committing  of 
the  alleged  grievances,  by  a  deed  between  the  plaintiff  and  certain  other  persons  having  an 
interest  in  the  said  land,  the  plaintiff  and  those  other  persons,  in  consideration  of  575/.,  Ac, 
conveyed  the  land  to  the  defendants  fur  the  purpose  of  making  the  railway;  that  it  was 
declared  by  the  deed,  that  the  575^.  so  paid  should  be,  and  then  was,  accepted  and  taken  by  the 
plaintiff  and  the  other  persons,  for  the  purchase  of  the  land,  and  by  way  of  full  compensation 
for  all  damage,  loss,  or  inconvenience  which  could  or  might  be  sustained  by  them,  or  any  of 
them,  by  severance,  or  otherwise  by  reason  of  the  exercise  of  any  of  the  powers  of  the  act, — the 
said  575/.  being  the  sum  so  theretofore  agreed  to  be  paid  as  aforesaid  to  compensate  the  plain- 
tiff, not  only  for  the  price  and  value  of  the  land,  but  ali*o  for  all  such  injury  and  inconvenience 
as  should  necessarily  arise  from  or  be  incidental  to  the  making  of  the  railway,  and  carrying  the 
tame  near  to  the  plaintiff's  messuage.  The  plea  then  went  on  to  aver,  that  the  grievances  com- 
plained of  were  part  of  the  injury  and  inconvenience  necessarily  arising  from  and  incidental  to 
the  making  of  the  railway,  and  carrying  the  same  near  to  the  plaintiff's  messuage,  and  were 
part  of  the  damage,  loss,  and  inconvenience  sustained  by  the  plaintiff  by  reason  of  the  exercise 
of  the  powers  of  the  act,  and  intended  to  be  compensated  by  and  included  in  the  said  oompen- 
Bation  money  so  paid  as  aforesaid. 

The  plaintiff,  in  her  replication,  craved  oyer  of  the  deed,  and  demurred  generally. 

The  deed,  as  set  out  on  oyer,  recited  that  the  plaintiff  and  others  had  agreed  to  sell  the  land  in  ques- 
tion, and  the  defendants  to  purchase  the  same  for  the  purposes  of  their  railway,  for  the  residue 
of  a  certain  term  therein;  and  that  the  plaintiff  and  the  others  had  agreed  to  accept  and  take, 
and  the  defendants  had  agreed  to  pay  575/.  for  the  said  land,  Ac,  "  by  way  of  full  compensa- 
tion for  all  damages,  loss,  or  inconvenience  whatsoever  which  could  or  might  be  sustained  by 
any  person  or  persons  (except  the  reversioners),  by  severance,  or  otherwise  by  reason  of  the 
exercise  of  any  of  the'powers  of  the  said  act  upon  the  »aid  laniUf  ^c,  »o  agreed  to  be  purekated 
as  aforesaid"  It  then  proceeded  to  state  that  the  plaintiff  and  others,  in  consideration  of  575/., 
conveyed  all  their  interest  in  the  said  portion  of  the  said  land  to  the  defendants : — 

Held,  that  the  plea,  as  a  plea  of  compensation,  was  bad  in  substance,  inasmuch  as  the  deed  did 
not  show  that  the  575/.  was  paid  and  received  aa  compensation  for  the  grievances  complained 
of  in  the  declaration : — 

Held  also,  that  the  plea  was  not  so  framed  as  to  show  that  the  acts  complained  of  were  done  under 
the  authority  of  the  act  of  parliament. 

This  was  an  action  upon  the  case  against  the  defendants,  for  an 
alleged  obstruction  of  the  plaintiflf*s  enjoyment  of  certain  easements. 
The  declaration  contained  three  counts. 

♦The  first  count  stated,  that,  before  and  at  the  times  of  the  p^on^ 
committing  of  the  grievances  by  the  defendants  thereinafter  in  *- 
that  count  n^entioned,  the  plaintiff  was,  and  from  thence  continually  had 
been,  and  still  was,  lawfully  possessed  of  a  certain  messuage  and  yard, 
with  the  appurtenances,  situate,  &c. ;  that  the  plaintiff,  during  all  the  time 
aforesaid,  ought  to  have  a  certain  way  from  the  said  messuage  and  yard, 
unto,  into,  through,  over,  and  along  a  certain  common  field  in  the  said 
county,  and  from  thence  unto,  into,  through,  and  along  a  certain  close 
in  the  said  county,  used  as  a  lane,  and  from  thence  unto  and  into  a  cer- 
tain common  or  public  highway  there,  and  so  from,  thence  back  again 
from  the  said  common  highway,  unto,  into,  through,  and  along  the  said 
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close,  and  from  thence  unto,  through,  and  along  the  said  common  field, 
unto  the  said  messuage  and  yard  respectively  so  in  the  possession  of  thi 
plaintiff,  for  herself  and  her  servants,  and  for  all  others  occupying  or 
resorting  to  the  said  messuage  and  yard,  on  foot  and  with  horses,  maresii 
and  geldings,  carts,  wagons,  and  other  carriages,  to  go,  return,  pass, 
and  repass  every  year,  and  at  all  times  of  the  year,  a£  her  and  their  freo 
will  and  pleasure ;  yet  that  the  defendants,  well  knowing  the  premises, 
♦9071  ^^^  intending  to  injure  the  plaintiff  *in  that  behalf,  and  to  deprive 
^  her  of  the  use  and  benefit  of  her  said  way,  whilst  the  plaintiff 
was  so  entitled  and  possessed  as  aforesaid,  to  wit,  on  the  1st  of  June, 
1846,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  unjustly  broke  and  entered 
into  and  upon  the  said  way,  and  with  feet  in  walking,  and  with  cattle, 
carts,  and  carriages,  subverted  and  spoiled  the  soil  of  the  said  way,  and 
also  then  cut,  dug,  and  made,  in,  upon,  and  across  the  said  way  divers, 
to  wit,  fifty  holes,  fifty  trenches,  aud  fifty  excavations,  of  the  length, 
depth,  and  breadth  respectively,  to  wit,  of  500  ieet,  and  also  then  put 
and  placed  in  and  upon  the  said  way,  to  wit,  50  cartloads  of  stones,  60 
cartloads  of  lime,  50  cartloads  of  rubbish,  and  50  cartloads  of  wood,  and 
kept  and  continued  the  same  in  and  upon  the  said  way,  to  wit,  thence 
hitherto,  and  thereby  during  all  the  time  aforesaid,  the  said  way  was,  and 
still  remained,  greatly  obstructed  and  stopped  up,  and  the  plaintiff  could 
not,  nor  can  she,  enjoy  the  same,  and  was  and  is  deprived  of  the  us^ 
and  benefit  thereof. 

The  second  count  stated,  that,  before  and*at  the  time  of  the  commit- 
ting of  the  grievances  by  the  defendants  thereinafter  in  that  count  men- 
tioned, the  plaintiff  was,  and  from  thence  continually  had  been,  and  still 
was,  lawfully  possessed  of  the  said  messuage  and  yard,  with  the  appurte- 
nances, and  the  plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and 
advantage  of  certain  water  for  the  supply  of  the  said  messuage,  which 
water,  during  all  that  time,  ought  to  have  run  and  flowed,  and  still  of 
right  ought  to  run  and  flow,  through  and  along  certain  pipes  from  a  cer- 
tain reservoir  in,  through,  and  along  a  certain  close  near  and  adjoining  to 
the  said  messuage  and  yard  of  the  plaintiff,  and  unto  and  into  the  said 
j^-^^Q-.  messuage  and  yard  of  the  *plaintiff,  for  the  supply  of  the  same 
-■  messuage  with  water,  for  the  necessary  purposes  thereof;  and 
that,  theretofose,  and  whilst  she  the  plaintiff  was  so  possessed  and  enti- 
tled as  aforesaid,  to  wit,  on  the  1st  of  June,  1846,  the  defendants  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  the  plain- 
tiff in  this  behalf,  wrongfully  and  unjustly  cut,  dug,  and  made  a  certain 
excavation  or  cutting,  of  great  length,  breadth,  and  depth,  to  wit,  of  the 
length  of  500  feet,  of  the  breadth  of  100  feet,  and  of  the  depth  of  60 
feet,  in  and  across  the  said  close  in,  through,  and  along  which  the  said 
water  so  flowed  as  aforesaid,  and  cut  and  severed  the  said  pipes,  and 
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intercepted  and  cut  oflf  the  flow  of  the  said  water,  and  kept  and  continued 
the  same  so  cut,  severed,  and  intercepted  for  a  long  space  of  time,  to 
wit,  from  thence  hitherto,  and  thereby,  during  all  that  time,  wrongfully 
and  injuriously  hindered  and  prevented  the  said  water  from  flowing,  as 
it  might  and  otherwise  would  have  done,  unto  and  into  the  said  messuage 
and  yard  of  the  plaintiff,  and  the  plaintiff  was,  during  all  that  time, 
wholly  deprived  of  the  benefit  and  advantage  of  the  said  water  for  the 
supply  of  the  said  messuage. 

The  third  count  stated,  that  the  plaintiff,  before  and  at  the  several 
times  of  the  committing  of  the  grievances  thereinafter  mentioned,  was, 
and  from  thence  continually  had  been,  and  still  was  lawfully  possessed  of 
the  said  messuage  and  yard,  with  the  appurtenances,  and  that  the  plain- 
tiff, for  the  necessary  use  and  enjoyment  of  her  said  premises,  ought, 
during  all  those  times,  and  from  thence  continually,  to  have  had,  and  still 
of  right  ought  to  have,  the  use  and  benefit  of  a  certain  channel,  drain, 
waste-pipe,  or  sewer,  in  the  county  aforesaid,  leading  and  running  by 
and  from  the  said  messuage  and  yard  of  the  plaintiff,  unto  and  into  cer- 
tain other  drains,  by  and  along  which  the  channel,  drain,  waste-pipe,  or 
sewer,  the  refuse  and  foul  water  and  other  filth  running  and  *pro-  p^onq 
ceeding  from  the  said  messuage  and  yard  of  the  plaintiff,  during  ^ 
all  that  time,  ought  to  have  run  and  flowed  and  passed  off,  and  still  of 
right  ought  to  run  and  flow  and  pass  off  into  the  said  other  drains,  away 
from  the  said  messuage  and  yard ;  yet  that  the  defendants,  well  knowing 
the  premises,  but  contriving  to  injure  the  plaintiff  in  this  behalf,  whilst 
the  plaintiff  was  so  possessed  of  the  said  messuage  and  yard,  to  wit,  on 
the  Ist  of  June,  1846,  wrongfully  and  injuriously  closed,  stopped  up,  and 
obstructed  the  said  channel,  drain,  waste-pipe,  or  sewer,  and  wrongfully 
and  injuriously  kept  and  continued  the  Same  so  closed,  stopped  up,  and 
obstructed  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby,  during  all  the  time  aforesaid,  divers  large  quantities  of  the  refuse 
and  foul  water  and  other  filth  arising  from  the  said  messuage  and  yard 
of  the  plaintiff,  had  been  and  were  prevented  and  hindered  from  running, 
flowing,  and  passing  off  in  their  usual  course,  and  as  they  otherwise  would 
have  done,  through  and  along  the  said  channel,  &c.,  and  from  thence  into 
the  said  other  drains,  in  the  manner  aforesaid :  by  reason  whereof,  not 
only  divers  noisome,  noxious,  offensive,  and  unwholesome  smells  and 
vapours,  during  all  the  time  aforesaid,  had  ascended  and  come  into  the 
said  messuage  and  y^rd  of  the  plaintiff,  but  also  thereby  the  said  premises 
of  the  plaintiff  became  and  were  thereby  greatly  overflowed,  and  the  plain- 
tiff and  her  family  thereby  had  been  and  were  greatly  annoyed  and  incon- 
venienced and  prejudiced  in  the  occupation,  enjoyment,  and  possession 
thereof,  and  the  plaintiff  was  and  is  otherwise  injured. 

The  defendants  pleaded,  ninthly,  as  follows : — That,  before,  and  at 
the  time  of  the  committing  of  ^he  said  several  alleged  grievances  in  the 
declaration  mentioned,  th^  d<^endants,  under  and  by  virtue  of  a  certain 
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*91  m  *^^  of  parliament,  made  and  passed  in  the  eighth  year  of  the  *reign 
-'  of  Queen  Victoria,  for  making  a  railway  from  Southampton  to 
Dorchester,  with  a  branch  to  the  town  of  Poole,  were  authorized  and 
empowered  to  make  the  said  railway  in  the  said  act  mentioned,  and  to 
malce  and  carry  the  same  near  to  the  said  messuage  and  premises  of  the 
plaintiff  in  the  declaration  mentioned, — whereof  the  plaintiff  then  had 
notice ;  that,  for  the  purpose  of  making  the  said  railway,  according  to 
the  provisions  of  the  said  act  of  parliament,  the  defendants,  before  the 
committing  of  the  said  alleged  grievances,  to  wit,  on  the  25th  of  April, 
1846,  with  the  consent  of  the  plaintiff,  contracted  and  agreed  with  the 
plaintiff,  by  a  certain  agreement  then  made  in  writing,  for  the  purchase 
of  a  certain  portion  of  the  land  of  the  plaintiff  near  to  her  said  messuage 
and  premises ;  that,  whereas  the  making  of  the  said  railway  according 
to  the  provisions  of  the  said  act  of  parliament,  and  carrying  the  same 
near  to  the  said  messuage  and  premises  of  the  plaintiff,  were  likely  to 
occasion  certain  injury  and  inconvenience  to  the  plaintiff,  it  was  thereby 
then  also  agreed  by  and  between  the  plaintiff  and  the  defendants,  that 
the  defendants  should  pay  to  the  plaintiff,  for  and  in  respect  of  the  pur- 
chase of  the  said  portion  of  land,  such  a  sum  of  money  as  should  be  suffi- 
cient to  comjyensate  the  plaintiff,  not  only  for  the  price  and  vahie  of  the 
said  portion  of  land  they  so  purchased  as  aforesaid,  but  also  for  all  such 
injury  and  inconvenience  as  should  necessarily  arise  from  or  be  inciden- 
tal to  the  making  of  the  said  railway,  and  carrying  the  same  near  to  the 
said  messuage  and  premises  of  the  plaintiff  as  aforesaid  ;  that,  in  pursu- 
ance of  the  said  contract  and  agreement,  afterwards,  and  before  the  com- 
mitting of  the  said  alleged  grievances  in  the  declaration  mentioned,  to  wit, 
on  the  27th  of  June,  1847,  by  a  certain  deed  of  assignment  then  made  by 
the  plaintiff  and  certain  other  persons  then  having  an  interest  in  or  title 
to  the  said  portion  of  land, — ^and  which  said  deed  of  assignment,  sealed 
♦9111  ^^'^  *^®  *»eaA  of  the  plaintiff,  the  defendants  then  brought  there 
-■  into  court,  the  date  whereof  was,  to  wit,  the  day  and  year  last 
aforesaid, — the  plaintiff  and  the  said  other  persons,  in  consideration  of 
a  certain  large  sum  of  money,  to  wit,  the  sum  of  575i.,  then  paid  by 
the  defendants  to  the  plaintiff,  and  of  a  certain  deed  of  covenant  then 
made  and  executed  by  the  defendants,  the  plaintiffs,  and  the  said  other 
persons  in  the  said  deed  of  assignment  mentioned,  then  conveyed  and 
assigned  to  the  defendants,  their  successors  and  assigns,  the  said  portion 
of  land,  for  the  purpose  of  making  the  said  railway  in  the  manner  afore- 
said; that  it  was  then  declared  and  agreed  in  and  by  the  said  deed  of 
assignment,  that  the  said  sum  of  575Z.,  so  paid  as  aforesaid,  should  be 
accepted  and  taken  by  the  plaintiff  and  the  said  other  persons,  and  the 
plaintiff  and  the  said  other  persons  did  thereby  then  accept  and  take  the 
said  sum  of  5751.  for  the  purchase  of  the  said  portion  of  land,  and  by 
way  of  full  compensation  for  all  damage,  loss,  or  inconvenience  whatso- 
ever, which  coidd  or  might  be  sustained  by  them,  or  any  of  them,  by 
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severance,  or  otherwise  by  reason  of  the  exercise  of  any  of  the  powers 
of  the  said  act  upon  the  lands^  hereditaments^  and  premises  so  agreed  to 
he  purchased^  and  so  purchased  as  therein  mentioned^ — the  said  sum  of 
675Z.  being  the  sum  so  theretofore  agreed  to  be  paid  as  aforesaid,  to 
compensate  the  plaintiff,  not  only  for  the  price  and  value  of  the  said 
portion  of  land,  but  also  for  all  such  injury  and  inconvenienpe  as  should 
necessarily  arise  from  or  be  incidental  to  the  making  of  the  said  railway, 
and  carrying  the  same  near  to  the  said  messuage  and  premises  of  the 
plaintiff  as  aforesaid;  and  that  the  said  several  alleged  grievances  in  the 
declaration  mentioned,  were  part  of  the  injury  and  inconvenience  neces- 
sarily arising  from  and  incidental  to  the  making  of  the  said  railway, 
and  carrying  the  same  near  to  the  said  messuage  and  premises  of  the 
♦plaintiff  as  aforesaid,  and  were  part  of  the  damage,  loss,  and  p^^^o 
inconvenience  sustained  by  the  plaintiff  by  reason  of  the  exercise  ^ 
of  the  powers  of  the  said  act,  and  intended  to  be  compensated  by,  and 
included  in,  the  said  compensation  and  money  so  paid  to  the  plaintiff  by 
the  defendants  as  aforesaid,  the  defendants  doing  no  unnecessary  damage 
to  the  plaintiff  on  the  occasions  aforesaid, — verification. 

The  plaintiff  claimed  oyer  of  the  deed  of  assignment  mentioned  in  the 
ninth  plea.  The  deed,  as  set  out  on  oyer,  recited  an  indenture  of  lease 
of  the  29th  of  September,  1807,  whereby  certain  lands  and  hereditaments 
(including  the  messuage  and  premises  of  the  plaintiff)  were  demised 
by  one  William  Fitzhugh  to  Maria  Qeborah  Grosvenor  for  fifty  years 
from  the  date  thereof,  the  residue  of  which  term  was  assigned  to  C.  Pil- 
grim, in  1834,  who  died  in  1845^  leaving  the  plaintiff,  Maria  Pilgrim, 
his  widow,  a  life-interest  in  the  term,  with  remainder  to  Charles  Henry 
Pilgrim,  John  Bunco  Pilgrim,  Charles  Pilgrim,  and  Thomas  Penrose ; 
it  then  recited  that  the  said  Maria  Pilgrim,  and  the  said  Charles  Henry 
Pilgrim,  John  Bunco  Pilgrim,  Charles  Pilgrim,  and  Thomas  Penrose, 
had  agreed  to  sell,  and  the  Southampton  and  Dorchester  Railway  Com- 
pany, incorporated  by  the  Southampton  and  Dorchester  Railway  Act, 
1845,  had  agreed  to  purchase,  for  the  purposes  of  their  railway,  the 
lands  and  tenements  thereinafter  described,  and  thereby  assigned,  or 
intended  so  to  be,  with  their  appurtenances,  for  the  residue  of  the  said 
term  of  fifty  years ;  and  that  the  said  Maria  Pilgrim,  and  Charles  Henry 
Pilgrim,  John  Bunco  Pilgrim,  Charles  Pilgrim,  and  Thomas  Penrose, 
had  agreed  to  accept  and  take,  and  the  company  had  agreed  to  pay,  the 
sum  of  6752.  for  the  purchase  of  the  said  lands  and  tenements,  and  by 
way  of  full  compensation  for  all  damages,  loss,  or  inconvenience  whatso- 
ever which  could  or  might  be  sustained  by  any  person  or  persons  whom- 
*aoever  (except  the  person  or  persons  entitled  to  the  reversion  and  p^^.  „ 
inheritance  expectant  on  the  determination  of  the  said  term),  by  *- 
severance,  or  otherwise  by  reason  of  the  exercise  of  any  of  the  powers  of 
the  said  act  upon  the  said  lands^  hereditaments^  and  premises  so  agreed  to 
he  purchased  as  aforesaid;  and  that,  upon  the  said  treaty,  it  was  further 
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agreed  between  the  said  parties  last  aforesaid,  and  it  was  part  of  the 
consideration  for  the  said  sale,  that  the  said  company  should,  at  their 
own  expense,  make,  do,  and  perform,  and,  during  the  residue  of  the  said 
term,  maintain,  certain  works  and  communications,  and  which  by  an 
indenture  of  covenant  bearing  even  date  with  those  presents,  and  made 
between  th§  said  company  of  the  one  part,  and  the  said  Maria  Pilgrim, 
Charles  Henry  Pilgrim,  John  Bunco  Pilgrim,  Charles  Pilffrim,  and  Tho- 
mas Penrose,  of  the  other  part,  were  covenanted  to  be  made ;  but  that 
it  was,  upon  the  said  treaty,  fully  understood  and  agreed  that  the  said 
company  should  not  at  any  time  or  times  thereafter  be  called  upon  or 
required  by  any  person,  or  persons  whomsoever,  except  the  person  or 
persons  entitled  to  the  reversion  and  inheritance  expectant  on  the  deter- 
mination of  the  said  term  of  fifty  years,  to  make  or  allow  to  be  made 
any  communication  or  works  whatsoever  (except  the  communications  and 
works  mentioned  in  the  said  indenture  of  covenant)  over,  under,  or  across 
the  said  railway,  for  the  accommodation  of  the  said  lands  and  heredita- 
ments adjoining  the  lands  and  hereditaments  thereby  assigned,  or  in- 
tended so  to  be.  The  indenture  then  witnessed,  that  the  said  Maria 
Pilgrim,  the  plaintiflf,  and  the  said  Charles  Henry  Pilgrim,  John  Bunce 
Pilgrim,  Charles  Pilgrim,  and  Thomas  Penrose,  in  consideration  of  the 
sum  of  51 5L  paid  to  them  by  the  said  company,  and  of  the  deed  of  cove- 
nant thereinbefore  mentioned,  did  thereby  assign  to  the  said  company, 
^tn^A-t  their  successors  and  assigns,  all,  so  much,  and  such  ^parts  of  all 
^  those  pieces  or  parcels  of  land,  situate,  &c.,  as  were  comprised  in 
the  thereinbefore  in  part  recited  inden4;ures  of  lease  and  assignment,  and 
in  the  map  or  plan  of  the  said  railway  deposited  in  the  office  of  the  clerk 
of  the  peace  of  the  county  of  Southampton,  numbered  respectively,  21, 
27,  28,  and  29,  as  have  been  staked  or  otherwise  marked  out  and 
selected  for  the  purposes  of  the  said  railway,  and  containing,  &c.,  &c., 
— a  plan  of  which  -said  lands  and  hereditaments  intended  to  be  thereby 
assigned,  was  drawn  in  the  margin  of  those  presents,  wherein  the  same 
lands,  hereditaments,  and  premises  were  coloured  red,  and  were  num- 
bered as  in  the  said  map  or  plan  so  deposited  in  the  office  of  the  clerk 
of  the  peace  as.  aforesaid,  together  with  all  ways,  rights,  and  appurte- 
nances thereto  belonging;  and  all  such  estate,  right,  title,  &c.,  as  the  said 
act  empowered  them  to  assign, — to  hold  the  same  to  the  said  company, 
their  successors  and  assigns,  for  all  the  residue  then  to  come  and  unex- 
pired of  the  said  term  of  fifty  years,  according  to  the  true  intent  and 
meaning  of  the  said  act.  Upon  the  back  of  the  deed  was  endorsed  a 
receipt  for  the  5751.  (signed  by  Charles  Henry  Pilgrim,  John  Bunce 
Pilgrim,  Charles  Pilgrim,  and  Thomas  Penrose),  «  being  the  full  consi- 
deration money  within  mentioned  to  be  paid  by  the  company  to  us." 
The  plaintiff  then  demurred,  and  the  defendants  joined  in  demurrer. 
Greemvoody  in  support  of  the  demurrer,  (a)  The  declaration  com- 
Cfv)  The  points  marked  for  argument  on  the  port  of  the  p  tiintiff,  were,— That  the  deed  of 
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plains  of  three  several  acts  done  by  the  *defendants  upon  lands  p^^-i  /; 
not  belonging  to  her, — ^first,  the  cutting  of  trenches  across  a  ^ 
lane  over  which  she  had  a  right  of  way, — secondly,  the  severing  of 
pipes  which  conveyed  water  to  the  plaintiff's  premises, — thirdly,  the 
stopping  of  a  drain  for  carrying  away  the  foul  water  from  the  said 
premises.  The  plea  in  substance  states,  that,  by  a  certain  act  of  par* 
liament,  the  defendants  were  authorized  to  construct  a  certain  railway ; 
that  they  had  agreed  with  the  plaintiff  for  the  purchase  of  a  portion 
of  the  land  of  the  plaintiff  near  to  her  messuage ;  that  the  making  of 
the  railway,  and  carrying  the  same  near  to  the  plaintiff's  messuage, 
being  likely  to  occasion  injury  and  inconvenience  to  the  plaintiff,  it 
was  agreed  that  the  defendants  should  pay  to  the  plaintiff,  for  and  in 
respect  of  the  purchase  of  the  said  land,  such  a  sum  as  should  be  suffi- 
cient to  compensate  her,  not  only  for  the  value  of  such  land,  but  also  for 
all  such  injury  and  inconvenience  as  should  necessarily  arise  from  or  be 
incidental  to  the  making  of  the  railway,  and  carrying  the  same  near  to 
the  said  messuage  of  the  plaintiff;  that,  in  pursuance  of  such  agreement, 
and  before  the  committing  of  the  alleged  grievances,  by  a  deed  between 
the  plaintiff  and  certain  other  persons  having  an  interest  in  the  said  land, 
the  plaintiff  and  those  other  persons,  in  consideration  of  57 5Z.,  &c.,  con- 
veyed the  lands  to  the  defendants  for  the  purpose  of  making  the  railway ; 
that  it  was  declared  in  and  by  the  deed,  that  the  575/.  so  paid  should  be 
and  then  was,  accepted  and  taken  by  the  plaintiff  and  the  other  persons 
for  the  purchase  of  the  land,  and  by  way  of  full  compensation  for  all 
damage,  loss,  or  ificonvenience  which  could  or  might  be  sustained  by 
them,  or  any  of  them,  by  severance,  or  otherwise  by  reason  *of  p^^-  ^ 
the  exercise  of  any  of  the  powers  of  the  act, — the  said  5751.  being  *- 
the  sum  so  theretofore  agreed  to  be  paid  as  aforesaid  to  compensate  the 
plaintiff,  not  only  for  the  price  and  value  of  the  land,  but  also  for  all  such 
injury  and  inconvenience  as  should  necessarily  arise  from  or  be  incidental 
to  the  making  of  the  railway,  and  carrying  the  same  near  to  the  plain- 
tiff's messuage.  The  plea  then  goes  on  to  aver  that  the  grievances  com- 
plained of  were  part  of  the  injury  and  inconvenience  necessarily  arising 
from  and  incidental  to  the  making  of  the  railway,  and  carrying  the  same 
near  to  the  plaintiff's  messuage,  and  were  part  of  the  damage,  loss,  and 
inconvenience  sustained  by  the  plaintiff  by  reason  of  the  exercise  of  the 
powers  of  the  act,  and  intended  to  be  compensated  by  and  included  in 
the  said  compensation  money  so  paid  as  aforesaid.  The  deed,  as  set  out 
on  oyer,  states  the  575Z.  to  have  been  paid  and  accepted  as  the  price  of 

ajwignment  was  not  set  oat  in  the  ninth  plea^  either  in  ita  terms,  or  according  to  its  legaj  effect^ 
nxkd  that  there  was  a  material  variance,  in  sereral  particulars,  between  the  deed  as  stated  in  th« 
said  ninth  plea  and  the  deed  as  set  ont  on  oyer ;  that  the  ninth  plea  did  not  show,  either  b> 
direct  allegation,  or  inferentially,  that  the  grievances  committed  were  so  committed  upon  any 
part  of  the  said  premises  purchased  and  assigned;  and  that  it  appeared  from  the  deed,  as  set  out, 
that  the  sum  of  575/.,  which  was  the  consideration  for  the  said  purchase  and  assignment,  was 
not,  nor  was  any  part  thereof,  paid  or  accepted  by  way  of  compensation  for  the  said  grievancei^ 
or  any  part  thereot 
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the  portion  of  land  contracted  to  be  sold,  and  "  by  way  of  full  compensa- 
tion for  all  damages,  loss,  or  inconvenience  which  could  or  might  be  sus- 
tained by  any  person  or  persons  whomsoever  (except,  &c.,)  by  severance, 
or  otherwise  by  reason  of  the  exercise  of  any  of  the  powers  of  the  said 
act  upon  the  said  lands,  ^c,  so  agreed  to  be  purchased  as  aforesaid.** 
The  plea,  in  effect,  seeks  to  extend  the  justification  by  reference  to  the 
prior  agreement.  The  question  that  arises,  therefore,  is  this, — ^whether, 
wliere  parties  have  agreed  by  parol  that  a  given  sum  shall  be  paid  as  the 
J  i  ioe  of  certain  land,  and  as  compensation  for  prospective  damages  gene- 
rally,  and  they  afterwards  make  that  agreement  the  subject  of  a  deed 
which  limits  the  compensation  to  particular  damage  in  respect  of  acts 
done  upon  the  land  so  purchased,  the  agreement  can  be  pleaded  as  an 
answer  to  an  action  for  damage  not  covered  by  the  deed.  It  is  submitted 
that  it  cannot ;  or,  in  other  words,  that  the  agreement  becomes  merged 
^^^  _^  in  the  deed.  *The  plea  is  therefore  bad  in  substance,  inasmuch 
-*  as  it  does  not  cover  the  grievances  in  the  declaration. 

There  is  a  fatal  variance  between  the  statement  of  the  deed  in  plea, 
and  the  deed  itself.  The  plea  alleges  that  the  plaintiff  and  certain  other 
persons  conveyed  the  land  to  the  defendants ;  whereas,  the  deed  shows 
that  all  that  passed  by  the  deed,  was,  the  remdue  of  a  term  of  years. 

Further,  the  plea  alleges  that  the  conveyance  was  made  in  considera- 
tion of  5751.  paid  by  the  defendants  to  the  plaintiff;  whereas  the  deed 
shows  that  it  was  in  consideration  of  575Z.  paid  to  the  plaintiff  and  tJie 
other  persons.  An  allegation  of  seisin,  in  pleading,  is  always  understood 
to  mean  that  the  party  is  sole  8eised.(a)  In  trover,  the  declaration  stated 
that  the  plaintiff  was  possessed  as  of  his  own  property,  of  certain  cattle, 
to  wit,  four  horses,  which  the  defendant  converted  and  disposed  of  to  his 
own  use.  The  defendant  pleaded, — first,  that  the  horses  were  not  the  pro- 
perty of  the  plaintiff, — secondly,  that  a  judgment  was  recovered  against 
J.  F.,  and  that  the  defendant  (a  sheriff's  officer)  seized  them  under  an 
execution  against  the  said  J.  F.,  the  same  being  the  goods  and  chattels 
of  the  said  J.  F.,  and  liable  to  be  seized  and  taken  as  aforesaid,  and  not 
being  the  property  of  the  plaintiff.  The  plaintiff  replied,  that  they  were 
the  cattle  and  property  of  the  plaintiff,  modo  et  formd.  At  the  trial, 
the  jury  found  that  the  horses  were  the  property  of  the  plaintiff  and  J. 
F.  jointly :  and  it  was  held,  that  the  issue  raised  by  the  defendant  was, 
whether  the  cattle  were  the  sole  property  of  J.  F.,  and,  the  jury  having 
found  that  they  were  the  joint  property  of  the  plaintiff  and  J.  F.,  that 
the  plaintiff  was  entitled  to  recover :  Farrar  v,  Beswick,  M.  &  W.  682. 
♦9181  ^^'  Williams,  J.  To  enable  you  to  take  advantage  of  it,  *the 
-*  variance  must  be  such  as  would  be  fatal  on  non  est  factum :  Paine 
V.  Emery,  2  C.  M.  &  R.  304. 

Badeley,  contri.(6)     The  plea  is  good  in  substance.     The  argument 

(a).  Vide  7  M.  A  G.  173  n. 

(&)  The  points  marked  for  argument  on  the  part  of  the  defendants  were, — That  the  ninth  plea 
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on  the  other  side  assumes  that  the  subject-matter  of  the  agreement  is 
merged  and  concentrated  in  the  deed.  That  is  not  so.  The  plea  is 
founded  upon  the  agreement :  the  deed  only  shows  how  one  portion 
of  the  agreement  was  carried  into  eflfect.  The  agreement  is  in  the 
nature  of  an  accord  executed  between  the  parties.  The  plea  shows  an 
agreement  for  compensation,  a  deed  carrying  out  that  agreement,  and 
a  payment  to  the  plaintiff  under  the  deed.  In  Phillips  on  Evidence,(a)  it  is 
said:  <<  It  is  an  established  rule,  that  a  party  may  prove  some  other  conside- 
ration besides  that  expressed  in  the  deed,  provided  it  is  consistent  with  the 
consideration  expressed.  Thus,  if  a  deed  of  bargain  and  sale  is  expressed 
generally  to  be  made  *  for  divers  good  considerations, '  it  may  be  averred  and 
proved  that  the  bargainee  gave  money  or  other  valuable  consideration.(6) 
That  such  an  averment  may  be  taken,  which  ^tands  with  the  deed,  says 
*Lord  Coke,  although  it  be  not  expressly  comprised  in  the  deed,  is 


proved  by  the  case  of  Villers  v.  Beamont,((?)  where  the  consideration 


[*219 


of  a  deed  of  bargain  and  sale  of  lands  was  stated  to  be  a  sum  of  money,  but 
it  was  averred,  and  found  by  the  jury,  that  the  indenture  was  made  <as  well 
in  consideration  of  marriage  (to  make  it  a  jointure  in  bar  of  dower)  as  of 
the  said  sum  of  money;'  and  it  was  adjudged,  that,  although  there  was 
a  particular  consideration  mentioned  in  the  deed,  yet  an  averment  might 
be  made  of  another  consideration,  which  stood  with  the  indenture,  and 
which  was  not  contrary  to  it.  A  fortiori^  adds  Lord  Coke,  the  averment 
may  be  made  where  no  consideration  is  mentioned,  but  the  deed  is  gene- 
ral for  « divers  good  considerations ;'  for,  then  the  averment  (that  the 
bargainee  gave  money,  &c.)  is  but  an  explanation  and  particularizing  of 
the  general  words  of  the  deed,  which  include  every  manner  of  considera- 
tion ;  and  in  all  these  cases,  the  matter  so  averred  is  traversable  and 
issuable.  And  Lord  Hardwicke  has  held,  that,  where  no  consideration 
is  expressed  in  the  deed,  a  party  claiming  the  benefit  of  a  trust  under 
the  deed,  may  prove  a  valuable  consideration. "(d)  [Wilde,  C.  J.  The 
question  is,  whether  you  can  aver,  against  the  deed,  that  the  575i.  was 
agreed  to  be  paid  and  accepted  in  satisfaction  of  something  not  covered 
by  the  deed.]     It  is  submitted  that  the  deed  does  cover  the  whole  com- 

ii  snifieienty — that  the  deed  of  usi^ment  is  properly  set  out  therein  according  to  its  legal  effect^ 
— that  the  plea  safficiently  shows  that  the  grievances  alleged  in  the  declaration  were  included  in, 
and  compensated  by,  the  sam  of  money  mentioned  in  the  deed  of  asttignmen^  and  the  money 
paid  thereon  is  snfliciently  shown  to  be  a  falfilment  of  the  agreement  mentioned  in  the  said  plea, 
— that  the  plaintiff  is  not  entitled  to  maintain  the  action,  inasmuch  as  it  appears  upon  the  record 
that  the  injuries  alleged  arose  necessarily  from  carrying  out  the  provisions  of  an  act  of  parlia- 
ment, and  that,  if  she  was  entitled  to  any  compensation  for  such  injuries,  she  could  only  claim 
or  be  entitled  to  it  in  the  manner  provided  by  such  act 

(a)  9th  edit  Vol.  IL  p.  353. 

(6)  Citing  2  RolL  Abr.  786  (N.);  Mildmay's  case,  1  Co.  Rep.  175  a;  Lord  Cromweirs  case,  2 
Co.  Rep.  76  a;  BedeU's  case,  7  Co.  Rep.  38;  Doe  d,  MUbum  «.  Salkeld,  Willes,  677;  Hartopp  «. 
Hartopp,  17  Ves.  192. 

(<r)  Citing  Villers  r.  Beamont,  2  Dyer,  146  af  Vernon's  case,  4  Co.  Rep.  3;  Craythome  9, 
Swinbame,  14  Ves.  170. 

{d)  Citing  Peacock  tr.  Monk,  1  Ves.  sen.  128. 


219  PILGRIM  V,  RAILWAY  CO.   H.  T.  1849. 

pensation.  [Wilde,  C.  J.  It  is  expressly  confined  to  injury  done  to 
the  land  sold.]  As  far  as  the  considerations  are  expressed  on  the  face 
of  the  deed,  it  certainly  does  not  appear  whether  the  compensation 
was  intended  to  apply  to  anything  more  than  the  injury  to  the  land  sold. 
But  there  is  clearly  nothing  inconsistent  with  the  deed  in  holding 
*99m  *^^^^  *^®  payment  was  to  cover  the  whole  damage  stated  in  the 

^  declaration.  It  does  not  contradict  the  deed,  or  any  recital  in 
it.  In  Bowman  v.  Rostron,  2  Ad.  &  E.  295  (6),  the  declaration  stated 
the  execution  of  a  deed  by  the  plaintiff  and  defendant ;  the  plea,  did  not 
traverse  the  execution,  but  alleged  new  matter,  upon  which  the  replica- 
tion took  issue.  The  deed  was  put  in  at  the  trial,  and  its  recital  directly 
contradicted  the  new  matter  alleged  in  the  plea :  it  was  held,  neverthe- 
less, that  the  defendant  was  not  precluded  from  submitting. such  matter 
of  defence  to  the  jury,  inasmuch  as  the  plaintiff  had  not  pleaded  the 
recital  of  the  deed  by  way  of  estoppel :  and,  the  judg^  at  nisi  prius  hav- 
ing treated  such  deed  as  conclusive,  and  directed  a  verdict  for  the  plain- 
tiff, the  court  granted  a  new  trial,  without  entering  into  the  question 
whether  the  plea  was  or  was  not  bad.  [Wilde,  C.  J.  The  agreement 
provides  for  the  sale  of  a  portion  of  the  land.  The  deed  states  the 
agreement,  and  then  it  goes  on  to  recite  that  the  plaintiff  and  the  others 
have  agreed  to  take,  and  the  company  have  agreed  to  pay,  575Z.  for  the 
said  lands,  &c.,  by  way  of  full  compensation  for  all  damages,  loss,  or 
inconvenience  which  could  or  might  be  sustained,  by  severance,  or  other- 
wise by  reason  of  the  exercise  of  any  of  the  powers  of  the  said  act,  upon 
the  said  lands,  ^<?.,  so  agreed  to  be  purchased  as  ({foresaid.  It  was  quite 
competent  to  the  parties  to  agree  for  a  sum  to  be  paid  as  compensation 
for  some  only  of  the  matters  which  had  been  the  subject  of  the  former 
agreement.]  It  is  submitted  that  there  is  enough  to  show  the  court, 
upon  general  demurrer,  at  least,  that  the  money  was  paid  in  satisfaction 
of  the  entire  damages,  as  well  as  for  the  land. 

In  Smith  v.  Shaw,  10  B.  &  C.  277,  5  M.  &  R.  225,  Batley,  J.,  siiys: 
<«  A  thing  is  to  be  considered  as  done  in  pursiiance  of  the  act,  when  tlio 
♦9911  P®^^®^  ^^^  ^^^^  ^*  ^^  acting  honestly  and  bond  fide,  *either  under 

^  the  powers  which  the  act  gives,  or  in  discharge  of  the  duties  which 
it  imposes.  Though  he  may  erroneously  exceed  the  powers  the  act  gives, 
or  inadequately  discharge  the  duties,  yet  if  he  acts  bond  fide  in  order  to 
execute  such  powers,  or  to  discharge  such  duties,  he  is  to  be  considered 
as  acting  in  pursuance  of  the  act,  and  is  to  be  entitled  to  the  protection 
conferred  upon  persons  whilst  so  acting.  This  is  established  by  Gaby  v. 
The  Wilts  and  Berks  Canal  Company,  8  M.  &  S.  580,  Theobald  v, 
Chrichmore,  1  B.  &  Aid.  227,  and  Parton  v.  Williams,  8  B.  &  Aid.  330." 
It  is  admitted  here  that  the  grievances  complained  of  occurred  in  the 
course  of  carrying  out  the  provisions  of  the  act  of  parliament.  That 
being  so,  the  plaintiff  can  be  entitled  to  no  damages ;  or,  if  she  is  entitled 
to  compensation,  she  must  pursue  the  remedies  pointed  out  by  the  act,  in 
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conjunction  with  the  lands  clauses  consolidation  act.  In  the  case  of  the 
Governor  and  Company  of  the  British  Cast  Plate  Manufacturers  v, 
Meredith,  4  T.  R.  794,  it  was  held,  that,  where  the  acts  of  commissioners 
appointed  by  a  paving-act,  occasion  a  damage  to  an  individual,  without 
any  excess  of  jurisdiction  on  their  part,  the  commissioners,  or  paviours 
acting  under  them,  are  not  liable  to  an  action.  "  Some  individuals,** 
says  Lord  Kenyon,  "suffer  an  inconvenience  under  all  these  acts  of  par- 
lian>ent ;  but  the  interest  of  individuals  must  give  way  to  the  accommo- 
dation of  the  public."  In  Boulton  v.  Crowther,  2  B.  &  C.  703,  by  the 
general  turnpike-act,  3  G.  4,  c.  126,  s.  83,  the  trustees  of  roads  were 
authorized  to  divert,  shorten,  alter,  or  improve  the  course  of  any  of  the 
roads  under  their  management,  and  divert,  shorten,  vary,  alter,  and 
improve  the  course  or  path  of  any  roads  through  or  over  any  commons 
or  waste  grounds,  or  uncultivated  lands,  without  making  any  satisfaction 
for  the  same ;  and  through  or  over  any  *private  lands,  tendering  i-j^ooo 
or  making  satisfaction  to  the  owners  thereof  and  persons  inter-  ^ 
ested  therein,  for  the  damage  sustained  thereby :  and  it  was  held,  that, 
under  this  clause,  the  trustees  were  authorized  to  lower  hills  and  raise 
hollows ;  and  that  they  were  not  liable  to  an  action  for  a  consequential 
injury  resulting  from  an  act  which  they  were  authorized  to  do.  Referring 
to  the  case  last  cited,  Abbott,  C.  J.,  there  says :  "It  seems  to  me  that 
that  case  is  a  distinct  authority  as  to  the  second  point  now  raised.  The 
act  of  parliament,  I  think,  authorized  the  trustees  to  do  what  they  have 
done.  If,  in  doing  the  act,  they  acted  arbitrarily,  carelessly,  or  oppress- 
ively, the  lawy  in  my  opinion,  has  provided  &  remedy.  But  the  fact  of 
their  having  so  acted,  is  negatived  by  the  finding  of  the  jury.  I  am, 
therefore,  of  opinion  that  the  defendant  was  not  liable  to  this  action." 
So,  in  Thicknesse  v.  The  Lancaster  Canal  Company,  4  M.  &  W.  472, 
where  a  canal  act  gave  the  commissioners  power  to  purchase  lands,  &c., 
and  directed  them  to  make  compensation  to  persons  interested  therein  for 
all  damage  sustained, — ^it  was  held  that  a  party  entitled  to  an  easement 
over  lands  so  purchased  by  him,  could  not  maintain  trespass  for  acts  done 
upon  those  lands  to  the  prejudice  of  his  easement ;  but  that,  as  soon  as 
any  damage  was  actually  sustained,  he  ought  to  have  claimed  compensa- 
tion under  the  act.  [Crbsswell,  J.,  referred  to  the  King  v.  Pease,  4  B. 
&  Ad.  30.  There,  by  an  act  reciting  that  a  railway  between  certain 
points  would  be  of  great  public  utility,  and  would  materially  assist  the 
agricultural  interest  and  the  general  traffic  of  the  country,  power  was 
given  to  a  company  to  make  such  railway,  according  to  a  plan  deposited 
with  the  clerk  of  the  peace,  from  which  they  were  not  to  deviate  more 
than  one  hundred  yards.  By  a  subsequent  act,  the  company,  or  persons 
authorized  by  them,  were  empowered  to  use  locomotive  engines  upon  the 
railway.     *The  railway  was  made  parallel  and  adjacent  to  an 


ancient  highway,  and  in  some  placed  came  within  five  yards  of  it. 


[*223 


It  did  not  appear  whether  or  not  the  line  could  have  been  made,  in  those 
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instances,  to  pass  at  a  greater  distance.  The  locomotive  engines  on  the 
railway  frightened  the  horses  of  persons  using  the*highway  as  a  carriage- 
road.  On  indictment  against  the  company  for  a  nuisance,  it  was  held 
that  this  interference  with  the  rights  of  the  public,  must  be  taken  to  have 
been  contemplated  and  sanctioned  by  the  legislature,  since  the  words  of 
the  statute  authorizing  the  use  of  the  engines  were  unqualified ;  and  the 
public  benefit  derived  from  the  railway  (whether  it  would  have  excused 
the  alleged  nuisance  at  common  law  or  not)  showed  at  least  that  there 
was  nothing  unreasonable  in  a  clause  of  an  act  of  parliament  giving 
such  unqualified  authority.] 

0-reemvood,  in  reply.  The  plea  professes  to  set  up  a  justification 
under  the  contract :  the  statemetit  as  to  the  authority  of  the  defendants 
to  make  the  railway  under  the  act  of  parliament,  is  mere  inducement:  if  it 
had  been  pleaded  as  a  substantive  defence,  it  would  have  made  the  plea 
demurrable  on  the  ground  of  duplicity ;  but,  according  to  the  rule  laid 
down  in  Stephen  on  Pleading,  5th  edit.  p.  296,  <'  No  matter  will  operate 
to  make  a  pleading  double,  that  is  pleaded  only  as  necessary  inducement 
to  another  allegation."  Besides,  the  courts  will  not  take  notice  of  acts  of 
parliament,  unless  they  are  properly  described.  Now,  there  is  no  such 
act  of  parliament  as  that  stated  in  this  plea.  The  royal  assent  was  given 
to  it  on  the  21st  of  July,  1845,  which  was  in  the  9th  year  of  the  reign 
of  Her  present  Majesty :  it  should  have  been  described,  therefore,  as  an 
act  passed  in  the  9th  year,  or  at  all  events  in  the  8th  and  9th  years  of 
♦994.1  *^^  reign.  [V.  Williams,  J.   Is  not  the  title  *of  the  act  given?] 

"  -*  No :  only  what  the  pleader  conceives  to  be  the  object  of  the  act. 

By  the  53d  section  of  the  lands  clauses  consolidation  act,  1845,  8  4  9 
Vict.  c.  20,  it  is  provided,  that,  before  roads  are  interfered  with,  others 
are  to  be  substituted :  and  by  s.  55  it  is  enacted  that,  « if  any  party 
entitled  to  a  right  of  way  over  any  road  so  interfered  with  by  the  com- 
pany, shall  suffer  any  special  damage  by  reason  that  the  company  shall 
fail  to  cause  another  sufficient  road  to  be  made  before  they  interfere  with 
the  existing  road,  it  shall  be  lawful  for  such  party  to  recover  the  amount 
of  such  special  damage  from  the  company,  with  costs,  by  action  on  the 
case  in  any  of  the  superior  courts,  and  that  whether  any  party  shall  have 
sued  for  such  penalty  as  aforesaid  or  not,  and  without  prejudice  to  the 
right  of  any  party  to  sue  for  the  same.'*  This  bargain  between  the  legis- 
lature and  the  promoters  of  the  railway  company,  is  to  be  construed 
like  any  other  contract.  [Cresswell,  J.  You  do  not  allege  any  spe- 
cial damage  from  the  stopping  of  the  way.]     No. 

Wilde,  C.  J.  It  appears  to  me  that  the  plea  is  bad,  and  that  the 
plaintiff  is  entitled  to  judgment  upon  it.  The  first  question  is,  whether 
the  plea  addresses  itself  to  the  grievances  complained  of  in  the  declara- 
tion, and  shows  that  the  plaintiff  has  received  compensation  for  them. 
The  way  in  which  it  proposes  to  show  that,  is  this, — it  sets  out  an  agree- 
ment, by  which  it  is  alleged,  that,  before  the  committing  the  grievances 
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in  the  declaration  mentioned,  the  defendants  agreed  with  the  plaintiff 
to  purchase  a  certain  portion  of  land  for  such  a  sum  of  money  as  should 
be  a  sufficient  compensation,  not  only  for  the  value  of  the  land,  but 
also  for  all  such  inconvenience  and  coUaterial  damage  as  might  be  inci- 
dental to  the  making  of  the  railway.  If  the  plea  *were  insuf-  r^jcnoc 
ficient,  the  terms  of  the  agreement  are  wide  enough  to  include  '• 
the  damage  complained  of  here.  The  plea  then  proceeds  to  state  that 
the  sum  was  ascertained  and  agreed  at  5752.,  before  the  committing  of 
the  grievances  complained  of,  and  sets  out  the  deed  by  which  the 
transaction  was  carried  into  effect,  and  by  which  it  was  declared  and 
agreed  that  the  said  sum  of  5751.  so  paid  as  aforesaid,  should  be 
accepted  and  taken  by  the  plaintiff  and  the  other  persons  interested, 
and  the  plaintiff  and  the  said  other  persons  did  thereby  then  accept  and 
take  the  said  sum  of  575Z.,  for  the  purchase  of  the  said  portion  of  land, 
and  by  way  of  full  compensation  for  all  damage,  loss,  or  inconvenience 
whatsoever,  which  could  or  might  be  sustained,  by  them  or  any  of  them, 
by  severance  or  otherwise,  by  reason  of  the  exercise  of  any  of  the  powers 
of  the  said  act  upon  the  lands,  hereditaments,  and  premises  so  agreed 
to  be  purchased,  and  so  purchased  as  therein  mentioned, — ^the  said  sum 
of  575Z.  being  the  sum  so  theretofore  agreed  to  be  paid  as  aforesaid,  to 
compensate  the  plaintiff,  not  only  for  the  price  and  value  of  the  said 
portion  of  land,  but  also  for  all  such  injury  and  inconvenience  as  should 
necessarily  arise  from,  or  be  incidental  to,  the  making  of  the  said  railway, 
and  carrying  the  same  near  to  the  said  messuage  and  premises  of  the 
plaintiff  as  aforesaid ;  and  that  the  said  several  alleged  grievances  in  the 
declaration  mentioned,  w^re  part  of  the  injury  and  inconvenience  neces- 
sarily arising  from,  and  incidental  to,  the  making  of  the  said  railway, 
and  carrying  the  same  near  to  the  said  messuage  and  premises  of  the 
plaintiff  as  aforesaid,  and  were  part  of  the  damage,  loss,  and  inconve- 
nience sustained  by  the  plaintiff,  by  reason  of  the  exercise  of  the  powers' 
of  the  act  before  referred  to,  and  intended  to  be  compensated  by,  and 
to  be  included  in,  the  said  compensation  money  so  paid  to  the  plaintiff 
by  the  defendants  as  aforesaid.  The  object  of  *these  allegations  r^nna 
in  the  defendant's  plea,  is,  to  extend  the  effect  and  operation  of  ^ 
the  deed.  It  appears  to  me  to  be  an  attempt  to  do  that  which  by  law 
cannot  be  done :  and  none  of  the  authorities  cited  seem  to  me  to  have 
any  bearing  upon  the  case.  Looking  at  the  plea  as  one  the  validity  of 
which  depends  upon  whether  it  shows  that  the  plaintiff  has  received 
compensation  for  the  injury  of  which  she  complains,  I  think  it  fails  in 
substance. 

It  is  then  insisted,  that  by  reason  of  the  closing  allegation  in  the  plea, 
the  defendants  are  entitled  to  avail  themselves  of  another  defence,  viz, 
that  the  acts  complained  of  were  done  by  them  under  the  authority  of 
the  act  of  parliament.  It  is  said,  that,  where  authority  is  given  by  the 
legislature  to  do  an  act,  parties  injured  by  the  doing  of  it  have  no  legal 

VOL-  vn. — 19  N 
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remedy,  but  should  appeal  to  the  legislature,  l^t  may  be  very  good 
law.  But  the  question  is  whether  this  plea  properly  advances  that  de- 
fence. The  plea  comes  before  us  upon  general  demurrer.  It  must, 
therefore,  receive  a  fair  and  reasonable  construction,  and  is  not  to  be 
read  so  as  to  give  to  its  language  a  strained  construction  in  favour  of 
the  party  pleading.  So  reading  the  plea,  it  appears  to  me  that  it  does 
not  show  with  suflScient  certainty  and  precision  that  the  acts  which  the 
defendants  are  charged  with  doing,  were  authorized  to  be  done  by  the 
act  of  parliament.  It  does  not  set  up  the  act  in  terms  which  make  it  a 
good  plea  in  that  sense.  Its  language  is  extremely  loose,  and  evidently 
intends  to  rely,  not  upon  the  act  of  parliament,  but  upon  the  agreement. 
Cresswell,  J.{a)  I  am  of  the  same  opinion.  I  observe  that  this  is 
the  ninth  plea ;  it  has,  therefore,  in  all  probability,  very  little  to  do  with 
the  merits  of  the  case.     The  defence  that  was  evidently  meant  to  be  set 

*9971  *^P  ^y  ^*'  ^*^'  ^^**'  ^^**®^^^  damage  the  plaintiff  may  have  sus- 
-■  tained  by  the  acts  of  the  railway  company  was  damage  for  which 
she  has  already  been  compensated  under  the  agreement.  That  the 
defendants  have  failed  in  showing.  The  plea  states  that  the  defendants 
agreed  with  the  plaintiff  to  pay  her  a  certain  sum  of  money  for  the  pur- 
chase of  certain  land,  and  as  a  compensation  for  certain  damage.  It 
then  goes  on  to  aver, — ^in  order  to  supply  the  place  of  an  averment  that 
the  sum  mentioned  was  accepted  in  satisfaction  of  such  damage, — that 
the  money  was  agreed  to  be  paid  to  compensate  the  plaintiff,  not  only 
for  the  price  and  value  of  the  land,  but  also  for  all  such  injury  and 
inconvenience  as  should  necessarily  arise  from,  or  be  incidental  to,  the 
making  of  the  said  railway,  and  carrying  the  same  near  to  the  said  mes- 
suage and  premises  of  the  plaintiff  as  aforesaid.  It  does  not  say  that 
the  things  mentioned  in  the  deed  are  the  same  as  those  mentioned  in 
the  declaration.  The  plea  then  goes  on  to  aver  that  the  said  several 
alleged  grievances  in  the  declaration  mentioned,  were  part  of  the  injury 
and  inconvenience  necessarily  arising  from  and  incidental  to  the  making 
of  the  railway,  and  carrying  the  same  near  to  the  said  messuage  and 
premises  of  the  plaintiff,  and  were  part  of  the  damage,  loss,  and  incon- 
venience sustained  by  the  plaintiff  by  reason  of  the  exercise  of  the  powers 
of  the  act,  and  intended  to  be  compensated  by  and  included  in  the  said 
compensation  money  so  paid  to  the  plaintiff  by  the  defendants  as  afore- 
said. That  leaves  the  matter  quite  ambiguous ;  it  does  not  say,  intended 
to  be  compensated  by  the  deed.  The  plea,  therefore,  is  clearly  bad  as  a 
plea  relying  upon  compensation.  Then,  the  plea  not  being  pleaded  over 
to,  its  language  is  open  to  fair  criticism.  I  do  not  think  it  is  suflSciently 
alleged  that  the  acts  done  by  the  defendants  were  done  by  them 
*99ft"i  *^^^®^  *^®  authority  of  the  act.  I  therefore  think  the  plaintiff 
J  is  entitled  to  judgment. 
V.  Williams,  J.     I  am  of  the  same  opinion.     As  a  plea  that  the 

(a)  Mauls,  J.,  had  gone  to  chambers. 
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plaintiff  has  been  compensated  for  the  injury  of  which  she  complains,  I 
agree,  for  the  reasons  already  given,  that  this  plea  affords  no  defence. 
It  is  said  that  it  amounts  to  a  plea  that  the  damage  and  injury  complained 
of  were  a  necessary  consequence  of  acts  which  the  defendants  were  autho- 
rized by  the  act  of  parliament  to  do,  which,  according  to  the  cases  of  The 
Governors  and  Company  of  the  British  Cast  Plate  Workers  v.  Meredith, 
and  Boulton  v.  Crowther, — which  are  the  leading  cases  upon  this  subject, 
affords  a  good  defence.  No  doubt,  if  this  plea  had  sufficiently  alleged 
that  the  defendants  did  the  acts  complained  of  in  the  exercise  of  the 
powers  and  authorities  conferred  upon  them  by  an  act  of  parliament,  and 
that  the  injury  was  the  necessary  and  unavoidable  consequence  of  those 
acts,  it  would  have  been  an  answer  to  the  action.  But  I  think  the  plea 
does  not,  in  apt  and  proper  language,  allege  that  the  injuries  complained 
of  were  the  necessary  consequence  of  acts  which  were  authorized  to  be 
done  by  the  act  of  parliament.  I  therefore  think  the  plea  affords  no 
defence.  Judgment  for  the  plaintiff. 
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MAYHEW  and  Another,  Assignees  of  BARNABAS  MATHEW,  a 
Bankrupt,  v.  HERRICK.     Feb.  8. 

One  of  two  tenants  in  common  of  a  chattel  is  not  liable  in  trover  at  the  suit  of  his  oo-tenan^  for 
the  mere  sale  of  the  chattel ;  though  he  may  be,  for  such  a  disposition  as  amounts  to  a  destrae- 
tion  of  it 

The  defendant,  an  officer  of  the  Palace  Court,  seised,  under  aJL/o,  against  A.,  partnership  effect! 
of  A.  and  B.,  and  sold  them  to  various  purchasers,  who  carried  ^em  away.  In  trover  at  the 
suit  of  the  assignees  of  B.  (who  had  become  bankrupt) : — Held,  that  the  seiiure  and  sale,  undas 
the  circumstances,  did  not  amount  to  a  conversion :  but  that,  in  the  absence  of  any  evidence 
to  show  in  what  proportions  the  partners  were  interested  in  the  partnership  property,  the 
assignees  of  B.  were  entitled  to  ajnoiety  of  the  proceeds  of  the  sale. 

This  was  an  action  against  an  officer  of  the  Palace  Court,  for  seizing 
and  selling  partnership  property  under  a  writ  o{fi.fa.  against  one  of  the 
co-partners. 

^-^oAT       *The  first  count  was  in  trover,  for  two  hundred  barrels,  two 
^  hundred  casks,  &c.,  in  the  possession  of  Barnabas  Mayhew,  before 
his  bankruptcy. 

The  second  count  stated,  that  Barnabas  Mayhew,  the  bankrupt,  and 
one  Frederick  Smee,  before  the  bankruptcy  of  Mayhew,  and  at  the 
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time  of  the  committing  of  the  grievances  thereinafter  mentioned,  were 
lawfally  possessed,  as  of  their  own  property,  of  divers  other  goods  and 
chattels,  to  wit,  two  hundred  barrels,  two  hundred  casks,  &c.,  &c.,  where- 
of a  small  share  only,  to  wit,  one  hundredth  undivided  part,  of  the  said 
goods  and  chattels  of  right  belonged  to  the  said  Frederick  Smee, — 
whereof  the  defendant,  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  had  notice;  that,  before  the  committing  of  the 
said  grievances,  to  wit,  on,  &c.,  a  writ  of  execution  of  our  lady  the  Queen, 
to  wit,  a  writ  of  ^.  /a.,  directed  to  the  bearers  of  the  verges  of  the  house- 
hold of  our  said  lady  the  Queen,  and  the  officers  and  ministers  of  the 
court  of  her  palace  at  Westminster,  and  every  of  them,  was  sued  and 
prosecuted  out  of  the  said  court  of  her  said  palace,  by  one  Thomas  Tiley, 
against  the  goods  and  chattels  of  the  said  Frederick  Smee,  for  1007. 
theretofore,  by  the  judgment  of  the  said  court,  recovered  by  the  said 
Thomas  Tiley  against  the  said  Frederick  Smee ;  that  the  said  writ  was 
delivered  to  the  defendant,  one  of  the  said  bearers  of  the  verges,  and  an 
officer  of  the  said  court  of  the  palace,  to  be  executed  in  due  form  of  law ; 
that  the  defendant,  under  colour  of  the  said  writ,  and  before  the  bank- 
ruptcy, seized  the  goods  of  the  said  Barnabas  Mayhew  and  Frederick 
Smee ;  and  that,  although  the  defendant  *then  well  knew  that  the  rMo-t 
said  Barnabas  Mayhew  was  so  entitled  to  the  said  share  of  the  ^ 
said  goods  as  aforesaid,  yet  the  defendant,  wrongfully,  and  under  colour 
of  the  said  writ  of  execution,  wholly  sold  and  disposed  of  the  entirety 
of  the  said  goods  and  chattels,  for,  &c.,  &c.,  to  divers  persons  to  the 
plaintiffs  unknown,  who  then,  by  the  procurement  of  the  defendant,  and 
by  colour  and  force  of  the  said  sale,  eloigned  and  carried  them  away, 
and  disposed  of  them  to  their  own  use ;  whereby  they  became  wholly 
lost  to  the  said  Barnabas  Mayhew,  and  to  the  plaintiffs ;  to  the  damage 
of  the  plaintiffs,  as  assignees,  &c. 

The  defendant  pleaded, — first,  to  the  whole  declaration,  not  guilty, — 
secondly,  to  the  first  count,  that  Barnabas  Mayhew  was  not,  at  the  said 
time  when,  &c.,  possessed,  as  of  his  own  property,  of  the  said  goods  in 
the  first  count  mentioned,  or  any  of  them,  or  any  part  thereof, — thirdly, 
to  the  second  count,  that  Barnabas  Mayhew  and  Frederick  Smee  were 
not,  at  the  said  time  when,  &c.,  possessed,  as  of  theur  own  property,  of 
the  said  goods  and  chattels  in  the  last  count  mentioned,  or  any  part 
thereof,  in  manner  and  form  as  in  the  said  last  count  mentioned :  where- 
apon  issue  was  joined. 

The  cause  was  tried  before  Lord  Denmak,  at.  the  last  spring  assizes 
at  Kingston.  The  facts  that  appeared  in  evidence  were  as  follows : — 
The  plaintiffs  were  the  assignees  of  Barnabas  Mayhew,  who  carried 
on  the  business  of  a  brewer,  in  partnership  with  Frederick  Smee,  at  the 
Phoenix  Brewery,  at  Bow,  in  the  county  of  Middlesex.  The  defendant 
was  an  officer  of  the  palace  court.  In  June,  1847,  one  Thomas  Tiley 
sued  Smee  to  judgment  in  the  palace  court  for  a  private  debt.     Smee 

k2 
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gave  Tilej  a  cognovit^  upon  which  (default  having  been  made)  judgment 
was  entered  up,  and  execution  issued.  A  fi.  fa,y  endorsed  to  levy  of  the 
*2^91  goods  of  Smee  79Z.  2«.  6d.,  having  been  delivered  to  the  *defend- 
''^  ant  to  execute,  he  proceeded  to  the  brewery,  and  seized  all  the 
property  he  found  there,  notwithstanding  that  he  was  informed  that  cer- 
tain of  the  goods  so  seized,  were  the  sole  property  of  Mayhew.  The 
whole  of  the  goods  were  carried  away,  and  were  sold  on  the  27th  of 
July.  The  balance  of  the  proceeds,  about  30/.  (36Z.  having  been  paid 
to  the  landlord  for  rent),  was  handed  over  to  the  execution-creditor. 
Mayhew  became  bankrupt  in  August,  1847. 

The  property  said  to  belong  exclusively  to  Mayhew,  consisted  of  casks 
and  brewing  utensils,  which  had  been  used  in  the  business  before  Smee 
became  a  partner  therein.  These  were  not  mentioned  in  the  partnership 
agreement,  which  was  put  in  evidence.  The  partnership  was  for  no 
specific  term. 

On  the  part  of  the  defendant,  it  was  objected,  that,  whatever  might 
be  the  plaintiffs'  rights  as  to  the  separate  property  of  the  bankrupt,  no 
action  would  lie  in  respect  of  the  undivided  share  of  {he  partnership 
property. 

Under  the  direction  of  his  lordship,  a  verdict^was  entered  for  the 
plaintiffs  upon  the  first  count,  for  15/.  15«.,  the  value  at  which  the  jury 
estimated  the  separate  property  of  Mayhew ;  with  leave  to  the  plaintiffs 
to  move  to  increase  the  verdict  by  75/.,  one-half  the  estimated  value  of 
the  joint  property,  upon  the  second  count. 

Leave  was  also  reserved  to  the  defendant  to  move  to  set  aside  the 
verdict  found  for  the  plaintiffs,  and  to  enter  ^  nonsuit. 

Rules  nisi  were  accordingly  obtained  in  Easter  term  last. 

Lush  now  showed  cause  against  the  rule  obtained,  on  the  part  of  the 
plaintiffs,  to  increase  the  damages.  The  question  is,  whether  a  sheriff, 
*9^«n  ^^^'  under  a  ji./a.  ^against  one  of  two  partners,  seizes  and  sells 
-'  partnership  property,  is  liable  to  the  solvent  partner  for  the  full 
value  of  his  share.  There  is  no  trace  of  any  such  action  having  been 
brought,  down  to  a  very  recent  time.  The  point  was  raised,  but  not 
decided,  in  Bumell  v.  Hunt,  5  Jurist,  650.  In  strictness,  the  sheriff's 
duty,  in  such  circumstances,  is,  to  seize  the  whole,  and  to  sell  the  undi- 
vided moiety,  and  then  the  vendee  becomes  tenant  in  common  with  the 
solvent  partner.  In  the  case  of  Eddie  t;.  Davidson,  2  Dougl.  650,  where 
the  sheriff  pursued  the  course  that  was  adopted  by  this  defendant,  it  was 
held,  that,  if,  on  an  execution  against  one  of  two  partners,  the  partner- 
ship goods  are  taken  and  sold,  the  sheriff  is  to  pay  over  to  the  other  a 
share  of  the  produce,  proportioned  to  his  share  in  the  partnership  effects : 
and  it  was  referred  to  the  master  to  take  the  account.  That,  however, 
was  disapproved  of  by  Lord  Eldon,  who  observes,  in  Waters  v.  Taylor, 
2  Ves.  &  Bea.  301  ;(a)  « If  the  courts  of  law  have  followed  courts  of  equity 

(a)  And  see  Barker  e.  Goodair,  U  Ves.  78;  Toang  v.  Keigbley,  16  Yes.  657;  Dattoa  v.  Mori- 
ion,  17  Yes.  206;  Wait,  in  re,  1  Jao.  A  W.  605. 
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in  giving  execution  against  partnership  effects,  I  desire  to  have  it  under- 
stood that  they  do  not  appear  to  me  to  adhere  to  the  principle,  when  they 
suppose  that  the  interests  can  be  sold,  before  it  can  be  ascertained  what 
is  the  subject  of  sale  and  purchase.  Courts  of  law  have  repeatedly  laid 
down  that  they  will  sell  the  actual  interest  of  the  partner,  professing  to 
execute  the  equities  between  the  parties,  but  forgetting  that  a  court  of 
equity  ascertained  previously  what  was  to  be  sold.  How  can  a  court  of 
law  ascertain  what  is  the  interest  to  be  sold,  and  what  the  equities  depend- 
ing upon  an  account  of  all  the  concerns  of  the  partners  for  years  ?"  And 


in  Parke  v.  Pistor,  3  Bos.  &  Pull.  289,  and  *Chapman  v.  Koops, 


[*234 


8  Bos.  &  Pull.  289,  this  court  refused  to  enter  into  the  inquiry  as 
to  the  respective  interests  of  the  partners.  Lord  Alvanlet,  in  the  latter 
case,  says :  <<  I  hope  this  will  be  the  last  application  that  will  be  made  to 
this  court  of  a  similar  nature  with  the  present.  It  appears  to  me  to  be 
most  clear,  that,  without  the  consent  of  all  parties,  the  court  has  no  right 
to  restrain  the  plaintiff"  from  taking  advantage  of  the  execution  which 
he  has  issued.  When  persons  enter  into  a  partnership,  they  must  be 
aware  that  the  separate  concerns  of  each  partner  may  in  some  cases 
introduce  a  variety  of  claims  very  inconvenient  to  the  general  partner- 
ship concern.  By  the  law  of  England,  the  creditor  of  any  one  partner 
may  take  in  execution  that  partner's  interest  in  all  the  tangible  property 
of  the  partnership,  and  will  thereby  become  a  tenant  in  common  with 
the  other  partners.  This  the  plaintiff"  has  done,  and  we  are  desired  to 
restrain  his  execution,  because  it  is  alleged  that  he  stands  in  the  shoes 
of  a  partner,  who  would  not  have  a  right  to  molest  the  other  partners 
until  all  accounts  between  them  had  been  settled.  But,  if  the  other 
partners  wish  to  take  advantage  of  this  circumstance,  they  ought  to  file 
a  bill  in  equity  against  the  vendee  of  the  sheriff*,  or  they  may  buy  in  the 
property  when  put  up  to  sale.  It  has  been  said  that  the  court  of  King's 
Bench  would  suspend  the  plaintifi^'s  execution  until  he  consented  to  an 
account  being  taken  by  the  master :  but  I  do  not  think  we  are  author- 
ised to  take  such  a  step  in  this  case.  Indeed,  I  can  hardly  conceive  a 
case  in  which  we  should  be  authorized  so  to  do."  And  Chambre,  J., 
says:  <<The  law  has  determined  what  property  the  sheriff"  may  take 
possession  and  dispose  of  under  an  execution ;  and  we  cannot  erect  our- 
selves into  a  court  of  equity  for  the  purpose  of  taking  accounts,  without 
the  consent  of  *the  parties.  The  case  of  Eddie  v.  Davidson  r:,60oc 
(which  has  been  referred  to  in  some  of  the  cases)  is  essentially  *- 
different :  there,  the  application  was  made  by  the  assignees  of  one  part- 
ner to  have  a  moiety  of  the  produce  of  the  goods  taken  in  execution  for 
a  debt  of  the  other  partner,  but  no  objection  was  made  to  the  sale  by 
the  party  applying,  or  to  an  account  being  taken  by  the  master,  by  the 
party  levying,  though  he  denied  the  title  of  the  insolvent  partner  to 
any  of  the  goods.  The  short  objection  to  this  application  is,  that  the 
court  cannot  direct  a  partnership  account  to  be  taken,  without  assuming 
a  jurisdiction  that  does  not  belong  to  it.''    If,  therefore,  a  court  of 
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common  law  is  not  competent  to  take  the  accounts,  and  ascertain  what 
is  due  to  each  partner,  one  cannot  maintain  an  action  for  his  share ;  for, 
non  constat,  that  there  may  be  anything  due  to  him.  The  case  of 
Garbeft  v.  Veale,  5  Q.  B.  408,  seems  to  go  the  whole  length  of  this 
argument.  There,  a  fi.  fa,  was  issued  against  one  of  two  partners ;  and, 
whilst  the  sheriff  was  in  possession,  a  fiat  in  bankruptcy  issued  against 
the  firm.  The  sheriff,  under  an  arrangement  (the  validity  of  which  was 
afterwards  questioned),  allowed  the  messenger  under  the  fiat  to  take 
possession  of  the  goods ;  the  messenger  kept  possession  accordingly,  and 
the  goods  were  sold  by  the  assignees,  who  received  the  proceeds.  The 
execution-creditor  sued  them  for  money  had  and  received :  and  it  was 
held,  that,  even  if  the  sheriff  had  sold  the  interest  of  the  partner  against 
whom  execution  issued,  an  account  of  the  partnership  liabilities  must 
have  been  taken  before  such  representative  could  have  sued  for  money 
had  and  received ;  and  therefore,  that  the  execution-creditor  had  no  right 
of  action.  "The  son's  interest,"  said  Lord  Denman,  "could  be  only 
*OQR-|  ^^  *^^  surplus  which  might  remain  after  payment  of  the  *part- 

^  nership  debts ;  and  that  surplus  must  depend  upon  a  settlement 
of  accounts,  which  the  court  cannot  take  without  the  consent  of  the  par- 
ties interested.  If  the  sheriff  had  sold  the  son's  interest,  the  vendee  could 
have  been  only  tenant  in  common  of  the  proceeds  with  the  assignees  of 
the  firm,  and  could  not  have  maintained  an  action  without  a  settlement 
of  accounts."  In  Smith  v.  Stokes,  1  East,  363,  after  an  act  of  bank- 
ruptcy committed  by  one  of  two  partners,  joint  effects  were  sent  away, 
which  came  to  the  defendant's  hands ;  the  solvent  partner  then  died, 
leaving  the  defendant  his  executor;  and  afterwards  a  commission  of  bank- 
ruptcy was  taken  out  against  the  surviving  partner,  and  his  estate  assigned 
to  the  plaintiffs :  it  was  held,  that  they  were  tenants  in  common  with  the 
solvent  partner,  and,  after  his  decease,  with  his  representatives,  by  rela- 
tion of  law  from  the  act  of  bankruptcy ;  and  therefore  could  not  main- 
tain trover  against  the  defendant,  claiming  under  such  solvent  partner. 
The  practice  now  is,  for  the  solvent  partner  to  petition  the  court,  to  pre- 
vent the  assignees  from  selling  imtil  the  accounts  are  taken.(a)  [Maulb, 
J.  In  the  case  of  tenants  or  owners  in  common  of  a  chattel,  or  of  a  joint 
be([uest  to  two,  may  a  creditor  of  one  seize  and  sell  the  whole  ?]  Yes, 
[Maule,  J.  That  seems  very  odd.]  In  Co.  Litt.  §  323,  it  is  said — "  If 
two  be  possessed  of  chattels  personals  in  common,  by  divers  titles,  as, 
of  a  horse,  an  ox,  or  a  cow,  &c.,  if  one  take  the  whole  to  himself  out  of 
the  possession  of  the  other,  the  other  hath  no  other  remedy  but  to  take 
this  from  him  who  hath  done  to  him  the  wrong,  to  occupy  in  common, 
&c.,  when  he  can  see  his  time."  [Maule,  J.  Then  the  vendee  would 
not  get  a  good  title  as  against  his  co-tenant.]  The  sale  passes  no  title. 
*9^71       *Trover  is  maintainable  only  where  the  plaintiff  has  the  right 

-^  of  possession  at  the  time.    [V.  Williams,  J.     In  Farrar  v.  Bes- 

(a)  Axchbold's  Bpt  Laws,  9th  edit.;  by  Flather,  465. 
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wk,  1  M.  &  W.  682,  Tyrwh.  4;  Gr.  1053,  Parke,  B.,  says:  "I  have 
always  understood, — ^until  the  doubt  was  raised  in  Barton  v.  Williams, 
6  B.  4;  Aid.  395,(a) — that  one  joint-tenant  or  tenant  in  common  of  a 
chattel  could  not  be  guilty  of  a  conversion  by  a  sale  of  that  chattel, 
unless  it  were  sold  in  such  a  manner  as  to  deprive  his  partner  of  his 
interest  in  it.  A  sale  in  market  overt  would  have  that  effect.*']  Here, 
all  that  is  done,  is,  a  sale  of  the  goods  not  in  market  overt ;  and  there- 
fore the  property  did  not  pass.  One  of  the*  leading  cases  upon  this 
subject  is  Holliday  v.  Gamsell,  1  T.  R.  658,  where  it  was  held  that  a 
member  of  an  amicable  society  intrusted  with  a  box  ^containing  the  fund, 
and  bound  by  bond  tq  keep  it  safely,  cannot  maintain  trover  against 
another  member  and  a  third  person  who  take  it  from  him.  Ashhurst,  J., 
there  says:  "The  rule  of  law, — that  one  tenant  in  common  cannot 
maintain  an  action  of  trover  against  another, — ^is  undoubtedly  true,  and 
applies  to  this  case.  All  the  members  of  this  society  have  a  joint  pro- 
perty in  the  box  and  its  contents :  they  are,  therefore,  tenants  in  com- 
mon; and  one  tenant  in  common  cannot  maintain  trover  against  another." 
Barnardiston  v.  Chapman,  cited  4  East,  121, — which  will  probably  be 
relied  on  by  the  other  side, — ^is  plainly  distinguishable.  There,  the  plain- 
tiff was  tenant  in  common  of  one  moiety  of  a  ship  called  the  Triton,  and 
the  defendants  tenants  in  common  of  the  other  moiety ;  and,  the  ship 
being  in  possession  of  the  plaintiff,  the  defendants  forcibly  took  it,  and 
secreted  it  from  him,  and  changed  its  name;  and  the  ship  afterwards  came 
into  possession  of  one  Dean,  who  sent  *it  to  Antigua,  where  the  r^^noc^ 
ship  sunk,  and  was  entirely  lost.  The  jury  found  that  this  ^ 
amounted  to  a  wilful  destruction  of  the  ship  by  the  defendants'  means, 
and  accordingly  returned  a  verdict  for  the  plaintiff,  which  the  court 
afterwards  refused  to  disturb. 

Bramwell  and  Willes,  in  support  of  the  rule.  Beyond  all  doubt,  the 
officer  in  this  case  was  guilty  of  a  conversion.  The  seizure  and  sale 
amount  to  a  conversion,  unless  the  sheriff  justifies  under  the  writ  of  exe- 
cution. Not  guilty  and  not  possessed,  do  not  put  in  issue  more  than  was 
put  in  issue  under  the  old  plea  of  the  general  issue. 

As  to  the  second  count,  the  proposition  on  the  other  side  is,  that  the 
sheriff,  under  an  execution  against  one  having  the  smallest  possible 
interest  in  the  partnership  property,  may  seize  and  sell  the  whole! 
[Maulb,  J.  The  argument  is,  that  the  sheriff  may  sell,  but  he  is  guilty 
of  no  conversion,  because  the  sale  passes  no  title.]  If  the  sale  and 
delivery  of  property  in  which  I  have  an  interest,  is  a  conversion,  if  done 
by  a  stranger,  why  is  it  the  less  so  if  done  by  one  having  an  interest  in 
a  moiety  of  the  thing  sold  ?  In  the  course  of  the  argument  in  Farrar 
V.  Beswick,  Parke,  B.,  observes :  "  I  have  never  entertained  any  doubt, 
since  the  case  of  Barton  v.  Williams,  that  a  sale  by  one  of  two  tenants  in 

(a)  Affirmed  on  error,  Williams  v.  Barton,  3  Bingh.  139;  10  J.  B.  Moore,  506;  M'Clell.  A  Y. 
406. 
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oommon  of  the  whole  of  their  property,  is  a  conversion  as  to  the  share  of 
the  other."  [V.  Williams,  J.  There  must  be  some  mistake  in  the 
report.(a)  That  is  not  consistent  with  what  he  is  afterwards  made  to  saj 
in  the  judgment.  I  think  he  must  have  meant, — "  I  should  not  have 
♦entertained  a  doubt,  but  for  the  case  of  Barton  v.  Williams," 
&c.]  In  Barton  v.  Williams,  A.  and  B.  having  agreed  to  pur- 
chase cottons  on  their  joint  account,  directed  their  brokers  to  purchase 
the  same :  these  purchases  having  been  made,  warrants  or  orders  for 
delivery  were  made  out  in  the  name  of  the  brokers,  and  the  cottons  were 
left  in  their  possession  as  the  brokers  of  A. :  immediately  after  the  pur- 
chase, B.  paid  A.  one-half  the  value :  after  considerable  purchases  had 
been  made,  the  brokers  were  informed  that  B.  had  an  interest  in  the 
goods  purchased :  A.,  after  this,  directed  the  brokers  to  procure  him  a 
loan  on  the  security  of  the  warrants,  and  G.  advanced  money  by  dis- 
counting bills  drawn  by  A.  upon  the  brokers,  as  a  security  for  which 
the  whole  of  the  warrants  were  deposited  with  C.  by  the  brokers ;  while 
they  were  so  deposited,  the  brokers  received  instructions  both  from  A. 
and  B.  to  make  a  division  of  the  goods  held  on  their  joint  account,  which 
they  did,  by  appropriating  specific  warrants  to  each  party,  and  which 
division  was  approved  of  by  both.  Before  the  bills  became  due,  the  bro- 
kers were  directed  by  A.  to  get  one-half  renewed,  which  C.  agreed  to  do, 
and  discounted  fresh  bills ;  and  the  brokers  then  left  in  the  hands  of  C, 
as  a  security  for  the  money  thus  advanced,  the  warrants  belonging  to  B. ; 
C,  however,  not  then  knowing  that  B.  had  any  interest  in  them.  It  was 
held, — ^first,  that  the  first  pledge  did  not  transfer  to  C.  any  interest  in 
that  part  of  the  goods  which  belonged  to  B. ;  secondly,  that,  after  the 
partition  had  taken  place,  the  tenancy  in  common,  if  it  ever  had  existed, 
was  determined,  and,  that  being  so,  the  second  pledge  was  the  pledge 
of  a  specific  chattel  belonging  to  B.,  which  the  brokers  had  no  authority 
to  make,  and  that  trover  was  maintainable.  <<  It  has  been  said,"  observes 
Abbott,  G.  J.,  <<  that  trover  cannot  be  maintained,  because  there  was  no 
*94.m  conversion,  on  the  *ground  that,  at  the  time  of  the  original  pledge, 
^  the  plaintiffs  were  tenants  in  common  with  Moore,  who  was  the 
owner  of  an  undivided  moiety.  It  is  laid  down  by  Lord  Ghief  Baron 
CoMYNS,(6)  that,  if  a  bailee*  sells  the  goods  of  another,  the  very  act  of 
sale  on  his  part  is  such  a  conversion  as  to  entitle  the  owner  to  maintain 
trover ;  and  if  that  be  so,  it  follows,  that,  if  a  bailee,  in  possession  of 
undivided  shares  belonging  to  two  persons,  sells  the  whole,  it  must  be  a 
conversion  as  to  the  undivided  part  belonging  to  one,  over  which  he  has  no 
right  or  title  whatever.  I  incline  to  think,  therefore,  upon  that  ground, 
that  the  pledge  could  not  operate  upon  the  property  of  the  plaintiffs ; 
and  that  even  if  there  had  been  no  partition,  the  sale  was  a  conversion  of 

(a)  The  following  erratum  was  subseqaently  in  Vol.  IL  published — "dele  have,  and  for  ttfi«e 
read  6«/ore  ;**  and  the  original  leaf  was  cancelled,  and  a  corrected  one  substitnted  for  it,  when  the 
Tolnme  was  completed.    And  see  the  obsenration  of  Parks,  B.,  as  reported  in  Tyrwh.  A  Or.  1066 

(6)  Com.  Dig.  Jetion  upon  the  com  upon  Trover,  (E.);  citing  2  Salk.  655. 
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the  undivided  interest,  and  therefore  that  trover  may  be  maintainable." 
And  Baylet,  J,,  said:  "  There  may  be  cases  in  which  the  indivisible  nature 
of  the  subject-matter  of  the  tenancy  in  common  may  raise  an  implied 
authority  in  one  to  sell  the  whole.  But,  unless  there  be  such  authority, 
either  express  or  implied,  a  sale  of  the  whole  by  one  tenant  in  common, 
is,  with  respect  to  the  other,  a  wrongful  conversion  of  his  undivided  part." 
Parke,  B.,  evidently  considers  that  case  an  authority  that  a  sale  out  and 
out  of  the  whole  partnership  property  would  be  a  conversion  qtioad  the  sol* 
vent  partner.  Two  persons  jointly  interested  in  a  chattel,  may  maintain 
separate  actions  of  trover  in  respect  of  it  against  a  person  who  unjustly 
detains  it :  Bleaden  v.  Hancock.(a)  In  Fennings  v.  Lord  Grenville,  1  Taunt. 
241,  it  was  held  that  one  tenant  in  common  of  a  chattel  cannot  maintain 
trover  for  it  against  his  companion,  unless  the  latter  have  so  disposed  of  it 
as  to  render  it  impossible  that  the  plaintiff  should  ever  take  and  use  it.  Here 
the  *goods  are  as  entirely  placed  beyond  the  power  and  control  of 


the  plaintiff,  as  if  they  had  been  wholly  destroyed,  or  as  the  ship 
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was,  in  Barnardiston  v.  Chapman.  In  Jacky  v.  Butler,  2  Lord  Raym. 
871,  judgment  was  entered  against  one  of  two  partners  in  trade ;  and,  upon 
B  /.  /a.,  all  the  goods,  being  undivided,  were  seized  in  execution :  upon 
application  to  the  King's  Bench  by  him  against  whom  the  execution  was 
not,  the  court  held  that  the  sheriflf  could  not  sell  more  than  a  moiety, 
for,  the  property  of  the  other  moiety  was  not  affected  by  the  judgment, 
nor  by  the  execution.  In  Smith  v.  Stokes,  1  East,  363,  Lord  Kenton 
says  :  '<  I  do  not  understand  how  the  assignees  of  the  bankrupt  could 
take  the  whole  legal  interest  in  this  case,  without  which  it  is  admitted 
that  the  action  is  not  maintainable  against  the  defendant.  If,  indeed, 
property  be  left  in  the  hands  of  a  bankrupt  partner  at  the  time  of  the 
bankruptcy,  the  assignees  are  entitled  to  take  possession  of  the  whole  and 
sell  it;  but  they  must  account  for  a  moiety  to  the  other  partner.  As  in 
the  case  of  Heydon  v.  Heydon,  1  Salk.  392,  where  it  was  holden,  that,  under 
an  execution  against  one  of  two  co-partners,  the  sheriff  must  seize  all,  and 
not  merely  a  moiety  of  the  goods  sufficient  to  cover  the  debt ;  because 
the  moieties  are  undivided;  and  he  must  sell  a  moiety  thereof  undivided, 
and  the  vendee  will  be  tenant  in  common  with  the  partner."  [Cresb* 
WELL,  J.  In  Farrar  v.  Beswick,  Parke*,  B.,  says:  <«As  at  present 
advised,  though  it  is  not  necessary  to  give  a  conclusive  opinion,  I  think, 
that,  if  the  plea  had  stated  that  Joshua  had  a  joint  interest  in  these 
cattle,  and  that  the  sheriff  seized  and  sold  the  whole  goods  to  levy  the 
execution,  it  would  have  been  a  good  answer  to  this  action."  Do  you 
contest  that  proposition?]  I  do.  There  '^are  numerous  cases  to 
show  that  the  sheriff  has  no  right  to  sell  more  than  the  undivided 
moiety  of  the  debtor.  The  authorities  upon  this  subject  are  thus  summed 
up  in  ArcLbold's  Practice: (6)     "Under  a  fi.  fa.  against  one  of  two 

(a)  4  C.  A  p.  152.    Thtre  was  no  plea  in  aibfttement 
(6)  8th  edit,  by  Chittj,  p.  683. 
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partners,  the  sheriff  may  seize  the  goods  of  both,(a)  and  sell  the  defend- 
ant's undivided  moiety(6)  in  them ;  in  which  case,  the  vendee  will,  it  is 
said,  be  tenant  in  common  with  the  other  partner.(<?)  The  seizure  does  not 
divest  the  other  partner  of  his  property  or  possession  in  the  goods  seized  ;(d) 
therefore,  when  the  sheriff  enters  and  takes  possession  of  partnership 
property,  he  seizes  in  execution  only  the  interest  of  the  defendant  in  the 
goods  ;(d)  and  so,  if,  after  he  has  seized  under  a  writ  otfi.fa,  against  one 
partner,  a  second  writ  oifi.fa,  be  delivered  to  him  against  both  partners,  he 
cannot  be  considered  to  have  seized  under  it,  until  he  has  actually  done  so.(d) 
And  so,  if  the  sheriff,  after  seizing  the  joint  effects  of  two  partners  for  the 
separate  debt  of  one,  should  receive  a  ji.  fa.  requiring  him  to  levy  for  the 
separate  debt  of  the  other,  he  cannot  return  nulla  bona  to  the  second  writ, 
without  rendering  himself  liable  to  an  action  for  a  false  return.(d)  There 
appears  to  be  much  doubt  as  to  what  interest  in  the  partnership  property 
can  be  sold  by  the  8heriff.(e)  In  a  recent  case.  Lord  Denman,  G.  J.,  said, 
*9X9^  *^^**  ^®  mxysX  sell  such  legal  interest  or  share  as  the  defendant 
^  has,  as  partner  (which,  in  the  case  of  only  two  co-partners,  would 
be  an  undivided  share),  not  the  degree  of  right  which  he  may  be  found 
to  have  on  a  winding-up  of  the  affairs ;  because,  if  the  plaintiff  waited 
till  that  could  be  ascertained,  the  goods  might  remain  unsold  for  an  in- 
definite time :  he  must,  however  inconvenient  it  may  be,  sell  the  share 
of  the  defendant  partner,  make  the  purchaser  tenant  in  common  with  the 
other  partner,  and  the  purchaser  must  do  the  best  he  can  to  ascertain 
what  interest  there  is.(^)  And,  in  another  more  recent  case,  the  same 
learned  judge  said,  « The  interest  of  one  of  several  partners  in  the  part- 
nership property  applicable  to  an  execution  against  him,  is  only  the  sur-  , 
plus  after  payment  of  the  partnership  debts,  and  must  depend  upon  a 
settlement  of  accounts,  which  a  court  of  law  is  not  competent  to  take, 
except  by  consent  of  all  parties/(A)  Where  an  execution  issued  against 
one  of  two  partners  for  a  separate  debt,  under  which  the  goods  of  the 
partnership  were  seized ;  before  the  sale,  a  fiat  in  bankruptcy  issued 
against  the  partnership ;  the  partnership  property  was  afterwards  sold, 
and  the  produce  received  by  the  assignees :  it  was  held  that  the  execu- 
tion-creditor could  not  maintain  an  action  against  the  assignees  for  a 
moicrty  of  the  produce,  as  money  had  and  received  to  his  use,  having 

(a)  Citing  Johnson  v,  Evans,  7  M.  A  G.  240, 7  Scott»  N.  R.  1035, 1  D.  <fc  L.  935 ;  Farrur  v.  Bes- 
wiok,  1  M.  A  W.  682. 

(6)  Citing  Johnson  v.  Erans,  and  Jaoky  v.  Butler,  2  Ld.  Raym.  871. 

(c)  Citing  Eddie  o.  Davidson,  2  Dongl.  650  ,*  Pope  v,  Hayman,  Comb.  217 ;  Heydon  v.  Heydon, 
1  Salk.  392.  And  see  Morley  v.  Strombom,  3  B.  A  P.  254,  288 ;  Bachurst  v.  Clinkard,  1  Show. 
169 ;  Garbett  v.  Veale,  5  Q.  B.  408 ;  Johnson  v.  Evans,  7  M.  A  G.  240,  7  Scott  N.  R.  1035, 1  D. 
A  L.  935;  Dntton  v.  Morrison,  17  Ves.  193;  Taylor  v.  Fields,  4  Ves.  396;  Tidd's  Practice,  9th 
edit.,  p.  1807. 

(rf )  Citing  Johnson  r.  Evans. 

(«)  Soe  Burton  v.  Green,  3  C.  A  P.  306,  and  the  note  there. 

(q)  Citing  Holmes  v.  Mentze,  4  Ad.  A  E.  131. 

(h)  Citing  Garbett  v.  Veale,  5  Q.  B.  408 ;  Heydon  v.  Heydon,  1  Salk.  392 ;  Chapman  «.  E)op% 
8  B.  A  P.  289.    And  see  dictum  per  PAmsoir,  in  BomeU  v.  Hunt,  5  Jorist,  650. 
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acquired  no  legal  interest  in  the  goods.(a)  The  proper  course  seems  tc 
be,  to  buy  the  defendant's  share,  and  file  a  bill  in  equity  for  an  account." 
[V,  Williams,  J.,  referred  to  Graves  v.  Sawcer,  Sir  T.  Raym.  15,  « in 
an  action  upon  the  case,  the  *plaintiff  declares  that  he  was  owner  r-n^nAA 
of  a  sixteenth  part  of  a  ship,  and  the  defendant  was  owner  of  *- 
another  sixteenth  part  of  the  same  ship,  and  that  the  defendant  fraudu- 
lently and  deceitfully  carried  the  said  ship  <ui  loca  transmarina,  and 
disposed  of  her  to  his  own  use,  by  which  the  plaintiflf  hath  lost  his  said 
sixteenth  part:  on  not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it 
was  moved,  in  arrest  of  judgment,*  that  this  action  doth  not  lie ;  for, 
although  it  was  found  to  be  deceptive,  yet  this  does  not  help  it,  if  the 
action  doth  not  lie  on  the  subject-matter ;  and  here  they  are  tenants  in 
common  of  the  ship ;  and  Littleton  saith,  that  between  tenants  in  com- 
mon there  is  not  any  remedy ;  and  there  cannot  be  any  fraud  between 
tenants  in  common,  because  the  law  supposes  a  trust  and  confidence  be- 
twixt them ;  and  upon  these  reasons,  judgment  was  given  qtu>d  qtierens 
nU  capiat  per  biUam"{b)  Maule,  J.  All  that  appears  there,  is,  that 
the  ship  was  made  use  of  as  a  ship.]  It  may  be  conceded  that  the 
seizure  and  sale  alone  would  not  amount  to  a  conversion.  It  is  the 
delivery  of  the  goods  to  the  vendee,  and  thereby  putting  them  out  of  the 
power  and  control  of  the  solvent  partner,  that  constitutes  the  co^iversion. 
This  matter  was  very  much  considered  in  Higgins  v.  Thomas,  8  Q.  B. 
908.  The  plaintiff  is  clearly  entitled  to  a  verdict  on  the  second  count, 
for  a  moiety  of  the  value  of  the  goods. 

Bramwell  and  Wille%  then  proceeded  to  show  cause  against  the  rule 
obtained  on  the  part  of  the  defendant.  Besides  the  partnership  pro- 
perty, it  appeared,  that,  at  the  time  of  the  seizure,  there  were  brewing 
utensils  and  casks  upon  the  premises,  which  were  the  separate  property 
of  Mayhew.  These, — ^which  were  valued  by  the  *jury  at  15Z.  r^^At^ 
15«., — it  was  contended,  on  the  part  of  the  defendant,  having  ^ 
been  used  for  the  purpose  of  the  business,  were  to  be  considered  and 
treated  as  property  belonging  to  the  firm.  But  there  was  no  evidence 
that  they  had  ever  been  transferred  to  the  firm :  and  the  partnership 
agreement,  which  was  put  in,  was  altogether  silent  upon  the  subject. 
There  is  no  pretence,  therefore,  for  saying  that  they  ever  ceased  to  bo 
the  property  of  Mayhew.  The  partnership  might  have  been  put  an  end 
to  at  any  moment,  at  the  option  of  either  partner :  there  was,  therefore, 
no  reason  why  the  plant  should  be  made  joint  property. 

LiUihy  in  support  of  his  rule.  The  question  is,  whether  these  casks 
and  utensils,  which  had  formerly  belonged  to  Mayhew,  did  not,  by  the 
way  in  which  they  had  been  dealt  with  by  the  parties,  become  partner- 
ship property.  If  they  did,  upon  the  construction  of  the  agreement, 
there  must  be  a  nonsuit :  or,  if  the  question  should  have  been  Eiul>?iitted 

(a)  Oitmg  Garbett  v.  Vesle,  vhi  tupra, 

(6)  Fuifl  M.  11  H.  4,  fo.  13,  ».  pi.  29;  Crosse  v.  Abbot,  Noy,  14. 
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to  the  jury,  there  must  be  a  new  trial.  Beside  these  casks,  there  was  a 
quantity  of  malt  and  hops  upon  the  premises  at  the  time  Smee  became 
a  partner ;  and  these  were  consumed  in  the  business,  and  no  claim  is  now 
made  in  that  respect.  In  Collyer  on  Partnership,  2d  edit.  10^,  it  is 
said :  "  When  the  respective  shares  of  the  partners  in  the  stock  and 
capital  are  to  be  ascertained — a  necessity  usually  arising  on  a  dissolution, 
— it  will  be  essential,  in  the  first  place,  to  know  in  what  manner  the 
respective  interests  of  the  partners  are  distributed,  either  by  virtue  of 
their  own  agreement,  or  by  operation,  of  law.  This  will  not  be  difficult, 
where  one  partner  has  brought  to  the  joint  concern  real  property,  the 
other  personal  property ;  or,  where  both  hate  provided  stock  of  the  same 
*94.fi1  *nature  in  certain  shares ;  or,  where  one  has  provided  stock  in 
^  specie^  the  other  capital.  And,  in  all  these  cases,  where  it  does 
not  appear  what  is  the  precise  amount  of  the  respective  shares  of  the 
partners,  the  presumption  is  that  they  are  entitled  equally.(a)  But, 
suppose  one  partner  to  have  contributed  labour  only,  sharing  the  profits ; 
would  he,  in  default  of  partnership  articles,  be  adjudged  a  partner  in  the 
original  capital  ?  In  all  doubtful  cases,  this  question  must  be  answered 
by  a  jury ;  and  their  verdict  must  depend  upon  whether  they  think  with 
the  civilians,  operam  pro  pecunid  valere,"  [Coltman,  J.  There  was 
no  evidence  whatever  upon  which  the  jury  could  have  come  to  the  con- 
clusion that  the  casks  and  plant  ever  became  the  property  of  the  part- 
nership ;  and,  in  the  absence  of  any  stipulation  to  that  efiect  in  the 
agreement,  the  evidence  must  be  very  strong  indeed.  There  is  a  great 
difierence  between  articles  of  this  description,  and  goods,  such  as  malt 
and  hops,  quce  ipso  usu  consumuntur.'] 

CoLTiM  AK,  J.  It  is  quite  clear  that  the  plaintifis  in  this  case  are  enti- 
tled to  a  verdict  for  151.  15s.  upon  the  first  count. 

As  to  whether  the  plaintiff  can  maintain  trover  against  the  officer  for 
the  sale'  of  his  share  of  the  partnership  effects, — it  is  conceded  that  the 
case  of  a  sheriff  is  not  distinguishable  from  that  of  any  other  joint  owner 
of  a  chattel :  and,  that  being  so,  the  authorities  are  too  strong  to  be  got 
over,  that  the  mere  sale  of  a  chattel  by  one  of  two  joint  owners,  is  not 
a  conversion  as  against  the  other.  It  is  not  necessary,  however,  to  decide 
that  point  here.  There  may  be  such  a  dealing  with  the  chattel  by  one 
♦24.71  ^^  ^^^  joint  owners,  *short  of  its  absolute  destruction,  as  would 
-^  amount  in  law  to  a  conversion.  But  there  is  nothing  here  to  show 
that  the  defendant  has  so  cgnducted  himself  as  to  put  it  out  of  the  power  of 
the  plaintiff  to  take  his  property,  or  to  pursue  his  remedy  against  the  parties 
who  have  got  possession  of  it.  The  real  question,  however,  is,  whether  that 
defence  can  be  gone  into  upon  not  guilty.  My  opinion,  notwithstanding 
the  case  of  Stancliffe  v.  Hardwick,  2  C.  M.  &  R.  1,— which,  it  seems, 
is  not  now  upheld,(6)— is,  that  it  was  competent  to  the  defendant, 

(a)  Farrar  v,  Beswiok,  1  M.  A  W.  682;  Peaoook  o.  Peacock,  2  Campb.  15, 16  Yes.  56. 
(6)  See  the  obserrations  of  Parke,  B.,  upon  that  case,  in  Wbitmore  o.  Greene,  13  IL  A  W. 
107,  and  Kynaston  v.  Crouch,  U  M.  A  W.  272. 
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under  not  guilty,  to  show  that  he  had  not  been  guilty  of  a  wrongful 
conversion. 

As  to  the  second  count,  however,  it  seems  to  me  that  the  facts  as 
alleged  are  established,  and  that  the  plaintiflfs  are  entitled  to  a  verdict 
upon  that  count.  And  I  do  not  see  any  other  measure  of  damages  than  the 
half.  We  can  only  pay  regard  to  the  legal  rights  of  the  parties.  Until  the 
contrary  is  shown,  the  presumption,  in  the  case  of  partners,  is,  that  each 
is  interested  in  the  partnership  goods  to  the  extent  of  one  half.  The  plain- 
tiffs, therefore,  will  have  a  verdict  entered  upon  the  second  count  for  75Z. 

Maule,  J.  I  agree  with  my  brother  Coltman  in  thinking  that  the 
plaintiffs  are  entitled  to  a  verdict  upon  the  first  count  for  Ibl.  15«.,  and 
upon  the  second  count  for  757.  Notwithstanding  the  section  of  Littleton 
that  has  been  referred  to,  I  am  strongly  inclined  to  think  that  trover  may 
be  maintained  under  circumstances  like  these.  That  doctrine,  as  it  seems 
to  me,  is  to  be  understood  thus, — that  there  may  be  dispositions  of  the 
subject-matter  which  will  amount  to  a  *conver8ion  if  done  by  a  rn^^Aa 
stranger,  that  are  not  so  if  done  by  a  tenant  in  common.  But  I  ^ 
do  not  think  it  therefore  follows,  that  no  dealing  with  the  thing  by  one 
of  two  tenants  in  common,  that  does  not  amount  to  a  total  annihilation 
of  it  (if  that  be  possible),  can  be  a  conversion  as  against  his  co-tenant. 
It  may  be  that  the  co-tenant  may,  if  he  think'fit,  follow  the  thing,  and 
make  title  to  it,  notwithstanding  its  sale  and  delivery  to  a  third  person. 
But  it  does  not  follow,  that,  where  one  tenant  in  common  has  dealt  with 
the  subject  to  an  extent  exceeding  his  authority, — as,  where  he  sells  out 
and  out  to  a  number  of  purchasers,  who  carry  away  the  articles, — ^it  would 
militate  against  the  true  understanding  of  the  older  authorities  to  hold 
that  the  party  may  treat  that  as  a  conversion.  It  is  not,  however, 
necessary  to  decide  that  upon  th«  present  occasion. 

The  second  count  was  distinctly  proved,  and  the  plaintiffs  are  clearly 
entitled  to  a  verdict  on  it.  The  question  is,  to  what  amount  of  damages 
are  they  entitled.  Until  the  contrary  be  shown,  partners  are  to  be 
as^vned  to  be  entitled  in  equal  shares.  The  proper  measure  of  damages, 
is.  til-  amount  of  interest  which  Mayhew  lost  by  the  sale.  And,  in  the 
absence  of  any  evidence  to  cut  down  his  claim,  we  must  assume  that  he 
was  interested  to  the  extent  of  a  moiety. 

Crbsswell,  J.  I  am  of  the  same  opinion.  Upon  the  first  point,  the 
authorities  seem  to  show  that  one  partner  or  joint-tenant  of  a  chattel 
cannot  maintain  trover  against  his  co-tenant  in  consequence  of  his  having 
taken  upon  himself  to  sell  the  subject-matter  of  the  joint-ownership.  And 
there  is  no  distinction  in  this  respect  between  the  case  of  ^he  sheriff  and 
any  other  tenant  in  common.  If,  however,  the  thing  be  destroyed,  or 
sold  so  as  to  change  the  property,  as,  in  market  overt,  the  case  *is 


difierent.     So,  here,  if  the  plaintiffs  could  have  shown  that  the 
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goods  were  so  disposed  of  as  to  prevent  him  from  following  his  legal  rights, 
he  might  have  been  entitled  to  maintain  trover.     In  the  case  of  Bamar- 
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diston  V.  Chapman,— cited  in  4  East,  121,  from  a  MS.  note  of  Lord 
Chief  Justice  King, — the  court  lay  it  down  broadly,  that,  where  one  ten- 
ant in  common  does  not  destroy  the  thing  in  common,  but  only  takes  it 
out  of  the  possession  of  the  others,  and  carries  it  away,  trover  will  not 
lie.  But,  upon  the  second  trial,  it  appeared  that  the  plaintiff  was  tenant 
in  common  of  one  moiety  of  the  ship  called  the  Triton,  and  the  defend- 
ants tenants  in  common  of  the  other  moiety ;  that,  the  ship  being  in  the 
possession  of  the  plaintiff,  the  defendants  forcibly  took  it  out  of  his  pos- 
session, and  secreted  it  from  him,  so  that  he  knew  not  where  it  was  car- 
ried, and  changed  the  name  of  the  ship,  which  afterwards  came  into  the 
possession  of  one  Dean,  who  sent  her  to  Antigua,  where  she  was  entirely 
lost.  The  plaintiff's  counsel  insisted  that  the  thing  in  common  being 
thus  destroyed,  the  defendants  were  to  answer  for  it  to  the  plaintiff.  But 
the  defendants'  counsel  insisted  that  one  tenant  in  common  is  only  answer- 
able to  the  other  tenant  in  common  for  an  actual  destruction ;  to  which 
King,  C.  J.,  agreed ;  but  left  it  to  the  jury,  upon  the  whole  circumstances 
of  the  case,  <<  whether,  by  the  defendants'  force,  the  ship  was  actually 
taken  from  the  plaintiff,  and  secreted,  and  carried  out  of  his  power  to 
preserve  the  ship  ?  and,  a  destruction  happening  in  those  circumstances, 
— whether  it  should  not  be  found  to  be  a  destruction  by  the  defendants* 
means?"  which  the  jury* accordingly  found,  and  gave  the  plaintiff  llOZ. 
damages.  And  the  court  unanimously  agreed  to  the  chief  justice's  direc- 
tion, and  refused  to  grant  a  new  trial.  It  may  be,  as  a  sale  in  market 
'  overt  is  equivalent  to  a  destruction  of  the  thing  so  far  as  the  rights  of  a 
♦0^01  ^^'^^^^^^  ^^^  ^concerned,  that  that  decision  is  sustainable  on  that 
^  ground :  but  I  do  not  think  the  court  meant  to  put  it  on  any  such 
footing.  The  property  may  be  so  entirely  changed  by  other  means  than 
destruction  or  sale  in  market  overt,  as  to  give  a  right  of  action. 

A  denial  of  the  conversion  may  be  given  in  evidence  under  not  guilty. 
As  to  the  case  of  Stancliffe  v.  Hardwick,  I  should  not  have  felt  inclined 
to  say  that  it  was  not  law,  unless  the  judges  who  decided  it  had  them- 
selves said  so. 

The  second  count,  I  think,  was  sustained  by  the  evidence :  and,  in  the 
absence  of  anything  to  show  that  the  bankrupt  was  entitled  to  less  than 
a  moiety  of  the  partnership  effects,  that  must  be  the  measure  of  damages 
the  assignees  are  entitled  to  recover. 

y.  Williams,  J.  I  also  am  of  opinion  that  the  damages  should  be 
increased  on  the  second  count,  but  not  upon  the  first.  Notwithstanding 
the  doubt  thrown  upon  the  case  of  Barton  v.  Williams  by  Mr.  Baron 
Parke,  in  Farrar  v,  Beswick,  I  think  the  true  rule  is,  that  the  sale  of  a 
chattel  by  one  of  two  joint-tenants  is  not  a  conversion,  unless  it  operates 
altogether  to  deprive  his  companion  of  his  property  in  it.  It  is  not  neces- 
sary for  us  to  decide  whether  Stancliffe  v.  Hardwick  is  good  law  or  not ; 
though,  after  the  observations  made  upon  it  by  one  of  the  judges  who 
decided  it,  in  Whitmore  v.  Greene  and  Kynaston  v.  Crouch,  I  think  it 
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cannot  be  8ii8tained.(a)    The  verdict  upon  the  first  count,  therefore,  will 
be  limited  to  the  15Z.  15«.,  the  value  of  Mayhew's  separate  property. 

The  second  count  was  proved.  Whether  it  was  good  or  not,  is  not  the 
question  now  before  us.  In  the  absence  of  anything  to  show  Mayhew 
entitled  to  less  than  *a  moiety  of  the  value  of  the  partnership  pro-  r^enpf 
perty,  that  must  be  the  measure  of  damages. 

Plaintiffs'  rule  to  increase  the  damages,  absolute,  as  to  the  second 
count.     Defendant's  rule  discharged. 

(a)  And  see  Higgins  v.  Thomu,  8  Q.  B.  908. 


TURNER  V.  MERTWEATHER.     Feb.  9. 

A  eoniit  in  an  action  for  a  libel,  stated  that  the  defendant, — ^intending  to  canse  it  to  be  beliered 
that  the  plaintiff  and  one  J.  H.  had  transferred,  or  caused  to  be  transferred,  a  certain  amount 
of  Bank-stock  from  the  name  of  one  W.  T.,  by  means  of  a  power  of  attorney  obtained  by  them 
from  W.  T.  by  undue  influence,  at  a  time  when  he  was  mentally  incompetent  to  do  any  aet 
requiring  reason  and  understanding. —  published  the  following,  "There  is  strong  reason  for 
beliering  that  a  considerable  sum  of  money  was  transferred  from  Mr.  T.'s  (meaning  the  said 
W.  T/s)  name  in  the  books  of  the  Bank  of  England,  by  power  of  attorney  obtained  from  him 
by  nndae  influence  afler  he  became  mentally  incompetent  to  perform  any  act  requiring  reason 
and  understanding  (thereby  meaning  that  the  plaintiff  and  J.  H.  had  transferred,  or  caused  to 
be  transferred,  the  said  money  from  the  said  W.  T/s  name  in  the  said  books  of  the  said  bank, 
by  means  of  a  power  of  attorney  obtained  by  them  from  the  said  W.  T.  by  undue  influence 
exercised  by  them  orer  the  said  W.  T.,  and  at  a  time  when  the  said  W.  T.  had  become  and  was 
mentally  incompetent  to  give  a  power  of  attorney  and  to  perform  any  act  requiring  reason  and 
understanding.") 

The  jury  baring  found  a  general  verdict  for  the  plaintiff  :~Held,  on  motion  in  arrest  of  judg- 
ment, that  the  ooant  was  good,  and  that  the  innuendo  did  not  improperly  extend  the  meaning  of 
on  the  libel. 

It  is  in  the  discretion  of  the  Judge  at  nisi  prius  to  refuse  or  to  allow  a  postponement  of  a  trial, 
the  ground  of  the  absence  of  a  witness. 

This  was  an  action  upon  the  case  for  a  libel.     The  declaration  con- 
sisted of  eight  counts. 

The  first  count,  after  the  common  inducement,  stated,  that,  theretofore, 
and  long  before  the  committing  by  the  defendant  of  the  said  several 
grievances,  one  William  Turner,  late  of  Wodecote  Lodge,  in  the  county 
of  Surrey,  since  deceased,  had  signed  a  draft  will  as  and  for  instructions 
for  the  preparation  by  his  attorney  of  the  last  will  and  testament  of  him 
the  said  William  Turner ;  ♦that  the  said  William  Turner  was,  at  rjicogo 
the  time  he  so  signed  such  draft  will,  of  perfectly  sound  and  dis-  *- 
posing  mind,  memory,  and  understanding,  and  knew  and  fully  under- 
stood the  nature  and  contents  thereof:  that  one  Mary  Ann  Meryweather 
was  the  only  child  and  heiress-at-law  of  the  said  William  Turner  at  the 
time  of  his  death;  yet  that  the  defendant,  well  knowing  the  premises,  but 
wickedly  and  maliciously  contriving  and  intending  to  injure  the  plaintiff, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  cause 
it  to  be  suspected  and  believed  that  the  plaintiff  had  fraudulently  and 
corruptly  caused  and  procured  the  said  William  Turner  to  sign  th^  said 
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draft  will  at  a  time  when  he  the  said  William  Turner  was  in  an  imbecile 
state  of  mind,  and  incapable  of  understanding  the  nature  and  effect 
thereof,  and  that  the  motive  of  the  plaintiff,  in  procuring  such  signature, 
was,  to  prevent  the  said  heiress-at-law  of  the  said  William  Turner  from 
succeeding  to  his  property,  theretofore,  to  wit,  on,  &c.,  falsely,  wickedly, 
and  maliciously  did  compose,  print,  and  publish,  and  caused  to  be  com- 
posed, printed,  and  published,  in  one  part  of  a  certain  pamphlet,  intituled 
«  Extraordinary  case  in  the  Ecclesiastical  court,  by  a  Barrister-at-law," 
the  false,  scandalous,  malicious,  defamatory,  and  libellous  matters  there- 
inafter next  mentioned,  of  and  concerning  the  said  draft  will,  and  of  and 
concerning  the  said  William  Turner,  and  of  and  concerning  the  state  of 
mind  of  the  said  William  Turner,  and  his  capacity  to  understand  the 
nature  and  contents  of  the  said  draft  will  at  the  time  when  he  so  signed 
the  same,  and  of  and  concerning  the  said  heiress  of  the  said  William 
Turner,  that  is  to  say,  &c.,  &c. 

The  seventh  count  stated,  that  also,  before  the  time  of  the  committing 
by  the  defendant  of  the  grievances  thereinafter  next  mentioned,  and  for 
a  long  time  prior  to,  and  at  the  time  of,  the  death  of  the  said  William 
>9^^l  *Turner,  a  large  sum  of  money,  to  wit,  the  sum  of  10,000/.,  had 
-'  been  and  was  standing  in  the  books  of  the  governor  and  company 
of  the  Bank  of  England  in  the  name  of  the  said  William  Turner ;  that  the 
defendant,  further  contriving  and  intending  wickedly  and  maliciously  to 
injure  the  plaintiff,  and  to  bring  him  into  public  scandal,  infamy,  and  dis- 
grace, and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  and 
the  said  John  Hornblow  Turner  had  transferred,  or  caused  to  be  transferred, 
the  said  money  from  the  said  William  Turner's  name  in  the  said  books,  by 
means  of  a  power  of  attorney  obtained  by  them  from  the  said  William  Tur- 
ner by  undue  influence,  at  a  time  when  the  said  William  Turner  had  become 
and  was  mentally  incompetent  to  give  a  power  of  attorney,  and  to  per- 
form any  act  requiring  reason  and  understanding,  theretofore,  to  wit,  on 
the  23d  of  May,  1846,  falsely,  wickedly,  and  maliciously  did  compose, 
print,  and  publish,  and  cause  to  be  composed,  printed,  and  published,  in 
another  part  of  the  said  pamphlet  in  the  said  first  count  mentioned,  the 
false,  scandalous,  malicious,  defamatory,  and  libellous  matters  thereinafter 
next  mentioned,  of  and  concerning  the  plaintiff,  and  of  and  concerning  the 
said  money  so  standing  in  the  books  of  the  Bank  of  England  in  the  name 
of  the  said  William  Turner  as  aforesaid,  that  is  to  say — "  Tet,  in  defi- 
ance of  all  the  watching,  there  is  strong  reason  for  believing  that  a  very 
considerable  sum  of  money  was  transferred  from  Mr.  Turner's  (meaning 
the  said  William  Turner's)  name  in  the  books  of  the  Bank  of  England, 
by  power  of  attorney  obtained  from  him  by  undue  influence,  after  he 
became  wholly  incompetent  to  perform  any  act  requiring  reason  and 
understanding  (thereby  meaning  that  the  said  plaintiff  and  the  said  John 
Hornblow  Turner  had  transferred,  or  caused  to  be  transferred  the  said 
mon\3y  from  the  said  William  Turner's  name  in  the  said  books  of  the  said 
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♦bank,  by  means  of  a  power  of  attorney  obtained  by  them  from  r-j^ocj. 
the  said  William  Turner  by  undue  influence  exercised  by  them  ^ 
over  the  said  William  Turner,  and  at  a  time  when  the  said  William 
Turner  had  become  and  was  mentally  incompetent  to  give  a  power  of 
attorney,  and  to  perform  any  act  requiring  reason  and  understanding)," 
&c.  kcm 

The  defendant  pleaded  not  guilty,  and  several  pleas  of  justification, 
which  are  not  now  materiaL 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  spring 
assizes  for  the  county  of  Surrey.  The  first  seven  counts  of  the  declara- 
tion were  for  libellous  matter  published  by  the  defendant  in  a  pamphlet, 
reflecting  very  seriously  upon  the  character  of  the  plaintiff.  It  appeared 
that  William  Turner,  mentioned  in  the  declaration,  was  the  brother  of 
the  plaintiff,  and  the  father  of  the  defendant's  wife ;  that  William  Turner 
made  a  will  on  the  16th  of  May,  1829,  and  a  codicil  thereto  on  the 
29th  of  August ;  and  that  he  died  on  the  19th  of  September  in  that 
year. 

At  the  time  of  making  his  will,  William  Turner  was  about  eighty  years 
of  age,  and  in  a  very  infirm  state  of  health.  Robinson,  his  attorney,  it 
appeared,  had  got  him  to  sign  the  draft  before  the  will  was  formally 
executed.  Shortly  after  William  Turner's  death,  the  defendant  entered 
a  caveatj  and  opposed  the  grant  of  probate,  and  afterwards  commenced 
proceedings  in  equity,  and  brought  two  ejectments,  for  the  purpose  of 
trying  the  validity  of  the  will ;  but  none  of  these  proceedings  were  fol- 
lowed up.  The  principal  charges  contained  in  the  pamphlet,  were,  that 
the  plaintiff  and  others  in  concert  with  him,  had  caused  the  will  and 
codicil  to  be  executed  by  the  testator  when  in  an  unsound  state  of  mind ; 
and  that,  whilst  he  was  in  such  state  of  mental  incapacity,  they  had 
induced  him  to  sign  a  power  of  attorney,  under  which  there  was 
♦reason  to  believe  that  a  large  amount  of  stock  had  been  sold  r^^or  r 
out.  *- 

The  cause  having  been  specially  appointed  to  be  tried  on  Monday,  the 
8d  of  April,  the  defendant,  on  Saturday,  the  1st  of  April,  applied  to 
Parke,  B.,  at  chambers,  for  leave  to  examine  one  Dr.  Harris,  a  medical 
man  who  had  attended  William  Turner  down  to  the  time  of  his  death, 
before  a  commission  at  Reading  (he  being  unable  to  attend  at  the  trial, 
by  reason  of  illness),  and  that  such  examination  might  be  read  as  evi- 
dence for  the  defendant  on  the  trial ;  or  why  the  trial  should  not  be  post- 
poned. Upon  the  hearing  of  the  summons,  at  1  o'clock  on  that  day,  the 
learned  baron  made  an  order  that  the  defendant  might  be  at  liberty  to 
examine  Dr.  Harris  vivd  voce  as  to  any  matters  to  which  he  had  not  been 
interrogated  on  his  examination  in  a  suit  in  chancery,  in  1885,  touching 
the  will  in  question,— on  condition,  that,  if  the  defendant  should  read 
the  examination,  he  should  also  read  the  deposition  of  the  witness  in 
chancery,  and  should  also  admit  the  deposition  of  Robinson  (deceased), 
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the  attorney  of  the  testator,  taken  at  the  same  time,  to  be  read  for  the 
plaintiff. 

On  the  morning  of  Monday,  the  3d  of  April,  application  was  made  to 
Lord  Denman  to  postpone  the  trial,  on  the  ground  of  the  absence  of 
Dr.  Harris.  The  order  of  Parke,  B.,  had  not  been  acted  upon.  Lord 
Denman  declined  to  postpone  the  trial ;  and,  in  the  result,  a  general 
verdict  was  foupd  for  the  plaintiff,  damages  10002. 

Channelly  Serjt.,  in  Easter  term  last,  moved  for  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  of  the  trial  having 
been  improperly  allowed  to  take  place  in  the  absence  of  Dr.  Harris,  and 
also  on  the  ground  that  the  damages  were  excessive ;  or  why  the  judg- 
^nr^cry  ^^^^  should  not  be  arrested  on  the  *seventh  count,  and  a  venire 
^  de  novo  awarded,  to  try  the  issues  joined  upon  the  other  counts, 
on  the  ground  that  the  seventh  count  was  bad,  the  innuendo  therein 
unduly  extending  the  meaning  of  the  libel. 

Wilde,  G.  J.  Looking  at  the  nature  of  the  imputations  cast  upon 
the  plaintiff  by  the  publication  in  question,  and  having  no  certain  test 
for  ascertaining  the  precise  measure  of  damages  in  such  a  case,  I  cannot 
say  that  the  sum  awarded  is  excessive.  As  to  the  refusal  of  Lord  Den- 
man  to  postpone  the  trial,  that  is  a  matter  that  is  attended  with  some 
difficulty :  the  affidavits  do  not  show  that  the  defendant  has  sustained 
any  prejudice  from  the  course  that  was  adopted.  Upon  this  point,  how- 
ever, as  well  as  upon  the  motion  in  arrest  of  judgment,  we  will  take  time 
to  consider.  There  certainly  seems  to  be  a  little  ambiguity  in  the 
seventh  count. 

On  the  following  day,  the  court  intimated  that  the  rule  might  go  upon 
the  two  points  which  had  been  reserved  for  consideration. 

Shee^  Serjt.,  B.  Gumey,  and  J%A,  now  showed  cause.  It  was 
entirely  in  the  discretion  of  the  learned  judge  to  postpone  the  trial :  and, 
if  it  were  necessary  to  consider  it,  that  discretion  was  well  exercised  upon 
the  facts  of  this  <;ase.  The  defendant  had  ample  time  to  act  upon  the 
order  of  Parke,  B.,  if  he  had  been  minded  so  to  do. 

It  is  said  that  the  seventh  count  is  bad,  for  that  the  innuendo  unduly 
extends  the  meaning  of  the  words  of  the  libel.  There  can  be  no  doubt 
that  the  publication  is  in  itself  libellous.  [Maule,  J.  The  objection  is, 
that  the  innuendo  asserts,  as  a  fact,  that  the  plaintiff  and  John  Hornblow 
^^-»^-  Turner  had  improperly  procured  the  *money  to  be  transferred; 
J  whereas  the  libel  itself  merely  states  that "  there  was  strong  reason 
for  believing'*  that  they  had  done  so.]  It  was  for  the  jury  to  say  what  was 
the  meaning  of  the  party  using  the  words, — whether  he  did  not  intend  to  im- 
pute fraud  to  the  plaintiff,  under  the  mask  of  caution.  In  Comyns's  Digest, 
Title  Action  upon  the  Case  for  Defamatio7i  (E.  1.),  it  is  laid  down,  that "  if 
words  are  slanderous,  it  is  not  material  though  they  are  spoken  indirectly 
and  obliquely:  as,  I  will  make  thee  an  example  for  a  perjured  knave,'' 
^n  Peake  v.  Oldham,  in  error,  Cowp.  275,  in  slander,  in  which  the  plain- 
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tiff  below  (Oldham)  declared,  that,  upon  a  colloquium  of  and  concerning 
the  death  of  one  Daniel  Dolly,  Pt^ake  (the  defendant  below)  said  to  Old- 
ham,— «  Tou  are  a  bad  man,  and  I  am  thorov^hly  convinced  that  you 
are  guilty  (meaning,  guilty  of  the  murder  of  the  said  Dolly),  and,  rather 
than  you  should  want  a  hangman,  I  would  be  your  executioner :"  and 
these  words  were  held  actionable.  Lord  Mansfield  there  says :  "  Where 
it  is  clear  that  the  words  are  defectively  laid,  a  verdict  will  not  cure 
them.  But,  where,  from  their  general  import,  they  appear  to  have  been 
ipoken  with  a  view  to  defame  a  party,  the  court  ought  not  to  be  indus- 
trious in  putting  a  construction  upon  them  different  from  what  they  bear 
in  the  common  acceptation  and  meaning  of  them."  So,  in  Roberts  v, 
Camden,  9  East,  93,  it  is  laid  down,  that  the  rule  of  construction  as  to 
slanderous  words,  is,  to  construe  them  in  their  plain  and  popular  sense, 
that  in  which  an  ordinary  hearer  would  have  understood  them  at  the  time 
they  were  spoken :  and,  therefore,  the  defendant  saying  of  the  plaintiff 
that  "  he  was  under  a  charge  of  prosecution  for  perjury  ;  and  that  G. 
W.  (an  attorney  of  that  name)  had  the  Attorney-Generars  directions  to 
prosecute  the  plaintiff /or  perjury  y'  is  actionable:  for,  after  verdict 
* — ^by  which  the  jury,  who  are  to  judge  of  the  intent  of  the  r^o^o 
speaker,  must  be  taken  to  have  negatived  that  he  meant  to  speak  ^ 
of  a  prosecution  for,' a  perjury  which  the  plaintiff  had  not  committed, — 
the  words,  not  having  been  justified,  must  be  taken  to  be  faUe ;  and, 
being  unqualified  by  any  context,  and  unexplained  by  any  occasion  to 
warrant  them,  the  law  infers  malice  from  ih^  falsehood  of  an  accusation 
which,  in  the  common  acceptation  of  the  words,  imputes  perjury  to  the 
plaintiff.  In  The  Earl  of  Northampton's  case,  12  Co.  Rep.  132,  it  was 
resolved,  "  that,  if  A.  say  to  15.  did  you  not  hear  that  C  is  guilty  of 
treason  f  ^c,  this  is  tantam^iunt  to  a  scandalous  publication.''  So,  in 
Bac.  Abr.  Slander  (G.),  pi.  2,  it  is  said:  "An  action  lies  for  publishing 
these  words  of  J.  S.,  I  thinks  or  I  dreamed^  he  committed  a  certain 
felony  ;  for,  although  the  words  are  not  directly  affirmative,  J.  S.  may 
by  reason  of  the  words  be  arrested,  upon  suspicion  of  having  committed 
that  felony."  [V.  Williams,  J.,  referred  to  Boydell  v.  Jones,  4  M.  & 
W.  446,  where  the  words  were  spoken  ironically,]  It  is  enough,  after 
verdict,  if  the  words  can  have  the  meaning  imputed  to  them.  In  Gar- 
diiier  v.  WUliams,  2  C.  M.  &  R.  78,  6  Tyrwh.  767,(a)  one  of  the  counts 
Bet  forth  the  following  libel,  addressed  in  a  letter  to  one  C.  A.  P. — "  I 
(meaning  the  defendant)  have  reason  to  suppose  that  many  of  the  flowers 
of  which  I  (meaning  the  defendant)  have  been  robbed,  are  growing  upon 
your  premises  (thereby  meaning  that  the  plaintiff  had  been  guilty  of 
larceny,  and  had  stolen  from  the  defendant  certain  plants,  roots,  and 
flowers  of  the  defendant,  and  had  disposed  of  them  unlawfully  to  C.  A. 
P.,  and  unlawfully  placed  them  in  the  garden  of  the  last-mentioned  per- 
son) :*'  and  the  count  was  held  good,  on  motion  in  arrest  of  judgment, 

(a)  Affiimedy  on  error;  Williams  v.  Qardineri  1  M.  A  W.  945,  Tyrwh.  k  Gr.  168. 
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j^rtcQ-i  on  the  ground  that  *«  flowers"  could  be  the  subject  of  larceny, 
-^  and  that  the  innuendo  was  not  too  large ;  Lord  AsiNOEBy  G.  B., 
observing,  that  "  any  assignable  case  which  will  support  the  verdict 
must  be  presunied/'(a) 

The  first  seven  counts  are,  in  substance  and  legal  effect,  one.  In 
Alfred  v.  Farlow,  8  Q.  B.  854,  a  declaration  for  slander  recited  that  the 
plaintiff  carried  on  the  trade  of  buying  and  selling,  and  was  a  dealer  in 
an  article  of  fishing^ackle,  called  a  winch ;  and  that  the  defendant  used 
the  trade  of  making  and  selling  winches ;  and  it  charged  that  the  defend- 
ant, intending  to  injure  the  plaintiff  in  his  said  trade,  and  to  cause  his 
customers  to  believe  that  he  was  guilty  of  unlawfully  buying  goods,  well 
knowing  them  to  have  been  stolen  and  dishonestly  come  by,  in  a  dis- 
course which  he  had  with  the  plaintiff,  of  and  concerning  him,  with 
reference  to  his  said  trade,  and  of  and  concerning  the  premises,  in  the 
presence  and  hearing  of  J.  F.,  &c.,  falsely  and  maliciously  spoke  to  and 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  with  reference 
to  his  said  trade  and  the  premises,  the  words,  &c.,  <<  I  (meaning  the 
defendant)  have  been  robbed  of  about  three  dozen  winches  (meaning  such 
articles,  &g.)  :  a  person  has  been  buying  things  at  my  shop,  and  has 
taken  them :  you  (meaning  the  plaintiff)  have  bought  two,  one  at  3«., 
and  one  at  2«. :  you  (meaning  the  plaintiff)  knew  well,  when  you  bought 
them  (meaning  the  said  winches),  that  they  cost  me  (meaning  the  defend- 
ant) three  times  as  much  making,  as  you  (meaning  the  plaintiff)  gave  for 
them,  and  that  they  could  not  have  been  come  honestly  by."  The 
declaration  then  proceeded — "  whereupon  the  plaintiff  then,  in  the  pre- 
sence and  hearing  of  the  aforesaid  persons,  said  to  the  defendant,"  &c., 
*9fim  ^®**^^8  forth  further  words  of  the  *plaintiff  respecting  winches, 
-^  and  alleging  that  the  defendant,  further  contriving,  &c.,  there- 
upon, in  the  presence  and  hearing  of  the  said  persons,  replied,  &c.  (set- 
ting out  other  words) ;  « thereby  meaning,"  &c.,  "  that  the  plaintiff  had 
been  and  was  guilty  of  buying  winches,  well  knowing  the  same  to  have 
been  dishonestly  come  by,  and  to  have  been  feloniously  stolen,  by  the 
person  of  and  from  whom  the  said  plaintiff  had  so  bought  them."  After 
verdict  for  the  plaintiff,  with  general  damages, — ^it  was  held,  on  motion 
in  arrest  of  judgment,  first,  that  the  words  first  set  out,  imputed  that 
the  plaintiff  had  received  stolen  goods,  knowing  them  to  have  been  stolen ; 
secondly,  that  the  words  following  appeared  to  have  been  spoken  at  the 
same  time  with  the  others,  and  formed  with  them  a  continued  discourse ; 
that  the  declaration,  therefore,  contained  only  a  single  count ;  and,  con* 
sequently,  that  the  plaintiff  was  entitled  to  judgment,  even  on  the 
assumption  that  the  words  last  set  out  gave  no  cause  of  action.  The 
same  doctrine  is  laid  down  in  Griffiths  v.  Lewis,  8  Q.  B.  841.  And  both 
these  cases  are  founded  upon  Hambleton  v.  Yere,  2  Saund.  169.    Hughes 

(a)  Vide  1  M.  A  R.  281. 
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V.  Rees,  4  M.  &  W.  204,  puts  libel  and  slander  apon  the  same  footing  in 
this  respect. 

Pearson  and  SenniheTy  in  support  of  the  rule.  This  is,  of  all  others, 
a  case  in  which  the  evidence  of  the  medical  attendant  would  be  import- 
ant ;  and  therefore  justice  required  that  the  defendant  should  not  have 
been  forced  to  trial  in  the  absence  of  Dr.  Harris. 

Reading  the  seventh  count  by  itself,  there  is  nothing  libellous  in  it,  nor 
anything  to  apply  it  in  an  offensive  sense  to  the  plaintiff.  When  some  counts 
in  a  declaration  for  libel  or  slander  are  good  and  some  bad  in  law,  and 
general  damages  are  given,  the  court  will  '''arrest  the  judgment  in  r^icofsi 
toto,  and  will  not  award  a  venire  de  novo :  Holt  v.  Scholefield,  6  ^ 
T.  R.  691.  In  Comyns's  Digest,  Title  Action  upon  the  Case  for  Befa- 
mation  (F.  14),  it  is  said,  that,  <<  if  words  charge  no  person  certain ;  as. 
one  of  my  brothers  m,  &c.,  where  he  had  several  brothers,  no  action 
lies.  So,  if  he  say  to  three  witnesses,  one  of  you  is  perjured^  none  of 
them  shall  have  an  action.''  So,  « if  he  say  my  enemy  is^  &c.,  no  one 
shall  have  an  action.  The  Boxes  are  traitors^  none  of  that  name  shall 
have  an  action.  She  had  a  child,  and  she,  or  somebody  else^  made  it 
away.**  In  Hall  v.  Blandy,  1  Y.  &  J.  480,  it  is  laid  down,  that,  where 
that  which  is  complained  of  in  the  declaration  as  a  libel,  does  not,  upon 
the  face  of  it,  apply  to  the  plaintiff,  and  import  a  libel,  it  is  necessary  by 
inducement  to  state  such  facts  as  will  support  an  innuendo,  and  show  the 
libellous  application  of  the  statement  to  the  plaintiff.  In  Forbes  v.  King, 
1  Dowl.  P.  G.  672,  a  count  in  an  action  for  a  libel  charging  that  the 
defendant  wrote  of  the  plaintiff  that  he  was  a  «  man  Friday**  to  another, 
was  held  bad,  for  want  of  an  averment  to  show  that,  by  the  term  Friday, 
as  applied  to  the  plaintiff,  degradation  and  subserviency  were  intended  to 
be  imputed  to  him :  so,  to  write  of  a  man,  that  he  has  been  engaged  in 
a  gambling  fracas,  arising  out  of  a  dispute  at  play,  is  not  libellous,  with- 
out an  averment  that  illegal  gambling  and  play  were  intended  by  the 
libel.  In  Solomon  v.  Lawson,  8  Q.  6.  823,  it  was  held,  that,  in  an  action 
for  libel  or  slander,  where  the  words  written  or  spoken  are  not  in  them- 
selves applicable  to  the  individual  plaintiff,  no  introductory  averment  or 
innuendo  can  give  them  such  an  application.  In  Empson  v.  Griffin,  11 
Ad.  &  E.  186,  3  P.  &  D.  160,  where  one  of  several  counts  in  a 
declaration  for  slander  was  bad,  and  some  of  the  *defamatory  r#o^o 
words  in  it  were  proved  at  the  trial,  and  the  jury  found  a  ^ 
general  verdict  with  damages  for  the  plaintiff,  the  court  set  aside  an 
order  of  the  judge  who  tried  the  cause,  to  confine  the  verdict  and 
damages  to  the  good  counts.  The  office  of  the  innuendo  is  thus 
explained  in  Williams*s  Saunders: (a)  <<An  innuendo  is  only  expla- 
natory of  some  matter  already  expressed ;  it  serves  to  point  out  where 
there  is  precedent  matter,  but  never  for  a  new  charge ;  it  may  apply 

(a)  ToL  L  p.  S43,  n.  (4) ;  eiting  Rex  v.  Greepa,  2  Salk.  513, 1  Ld  R«ym.  256, 12  Mod.  139. 
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what  is  already  expressed,  but  cannot  add  to,  or  enlarge,  or  change 
the  sense  of  previous  words/'  Again  :(a)  "  The  principle  that  an  innu* 
endo  which  introduces  a  meaning  broader  than  that  which  the  words 
naturally  bear,  is  bad,  as  being  too  large,  unless  connected  with  proper 
introductory  averments,  has  been  supported  by  numerous  modern  deci- 
8ions."(J)  Ambiguous  words  are  not  helped  by  a  verdict :  Hughes  v. 
Rees,  4  M.  &  W.  204.  This  is  not  like  the  case  of  Griffiths  v.  Lewis, 
where  the  whole  was  one  continuous  statement.  In  Solomon  v.  Lawson, 
8  Q.  B.  823,  it  was  held,  that  in  an  action  for  libel  or  slander,  when 
the  words,  written  or  spoken,  are  not  in  themselves  applicable  to  the 
individual  plaintiff,  no  introductory  averment  or  innuendo  can  give  such 
an  application.  Therefore,  where  the  declaration,  in  the  first  count, — 
after  reciting  that  the  plaintiff  was  employed  in  supplying  fresh  water  to 
ships  at  St.  Helena,  and  had,  for  that  purpose,  fitted  up  a  schooner  with 
wooden  tanks,  and  that,  the  ship  Moffat  being  at  St.  Helena,  the  plaintiff 
i^nao-i  conveyed  fresh  *water  to  her  in  the  wooden  tanks  of  his  schooner, 
^  — complained  that  the  defendant  published,  of  and  concerning  the 
plaintiff  in  his  said  employment,  and  concerning  the  water  so  supplied 
to  the  Moffat,  a  statement  (set  forth  in  the  count)  that  persons  on  board 
the  Moffat  had  become  ill  soon  after  leaving  St.  Helena,  where  they  had 
taken  in  fresh  water ;  which  illness  was  occasioned  by  the  water ;  that  the 
water  was  run  into  a  copper  tank,  whence  the  casks  were  filled  alongside ; 
that  the  poison  was  imbibed  from  the  tank ;  and  that  it  behoved  the  authori- 
ties to  order  its  removal,  and  replace  it  with  an  iron  one, — ^thereby  meaning 
that  the  plaintiff  had  been  guilty  of  supplying  bad  and  unwholesome  water 
to  the  Moffat, — the  court  arrested  the  judgment.  In  giving  judgment, 
Lord  Denman  says :  "  If  there  be  contained  in  the  alleged  libel,  matter 
which  is  capable  of  receiving  the  interpretation  put  upon  it  by  the  innu- 
endo, there  is  no  fault  in  the  count  for  not  having  explanatory  averments 
to  fix  and  point  the  libel.  But,  generally,  if  the  words  written  or  spoken 
cannot  apply  to  the  individual  plaintiff,  no  previous  averments  or  subse- 
quent innuendos  can  help  to  give  the  words  on  application  which  they 
have  not.  And  that  is  the  reason  why  the  words  must  be  set  out,  as  was 
observed  by  Lord  Abinqer,  in  giving  the  judgment  of  the  court  in  the 
case  of  Gutsole  v.  Mathers,  1  M.  &  W.  495,  Tyrwh.  &  Gr.  694." 

GoLTMAN,  J.  We  must  consider  in  this  case  what  is  due  in  justice, 
not  only  to  the  defendant,  but  also  to  the  plaintiff.  The  defendant  did 
not  avail  himself  of  the  order  of  my  brother  Parke.  If  there  was  not 
time  for  the  purpose,  that  might  have  been  shown  by  affidavit.  When 
at  the  assizes,  the  defendant  sought  to  have  the  trial  postponed,  not  for 

(a)  Vol.  I.  p.  243  a,  n.  (2). 

(6)  Tho  following  cases  are  cited — Gold&i/ein  v.  Fobs,  6  B.  A  0. 154,  9  I>.  A  R.  197  (in  error,  4 
Bingh.  469,  1  M.  A  P.  402,  2  Y.  A  J.  146) ;  Alexander  v.  Angle,  1  C.  A  J.  143,  7  Bingh.  119,  4 
M.  A  P.  870 ;  Day  v.  Robinson,  1  Ad.  A  E.  564, 4  N.  A  M.  884;  Harvey  o.  French,  1  C.  <l  M.  11 
Gompertz  v.  Levy,  9  Ad.  A  E.  282,  1  P.  A  D.  214;  Wbeelero.  Haynes,  9  Ad.  A  E.  286  (a),  1  P 
4  D.  55. 
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a  short  time,  but  until  the  *next  assizes.  It  is  quite  clear,  i^o^4 
therefore,  that  he  intentionally  chose  not  to  make  use  of  the  '■ 
power  of  examining  Dr.  Harris,  which  that  order  gave  him.  K  we  saw 
reason  to  think  that  there  had  been  any  failure  of  justice  in  consequence 
of  Lord  Denman's  refusal  to  postpone  the  trial,  we  should  undoubtedly 
have  felt  disposed  to  listen  to  this  application.  But,  considering  that  the 
matter  had  already  undergone  full  discussion  in  the  court  of  Chancery, 
there  is  little  reason  to  doubt  that  justice  has  been  done.  The  evidence 
given  by  Dr.  Harris  in  the  court  of  Chancery  m  1836,  would  be  much 
more  satisfactory  to  my  mind,  than  his  vivd  voce  evidence  given  after 
this  lapse  of  time,  when  his  recoUectioi  of  what  occurred  so  long  ago, 
must  necessarily  be  very  imperfect.  1  therefore  think  there  should  be 
no  new  trial. 

The  only  ground  upon  which  a  venire  de  novo  could  be  awarded,  is, 
that  the  judgment  ought  to  be  arrested.  The  question,  then,  in  this  case, 
is,  whether  there  is  any  ground  for  arresting  the  judgment.  The  argu- 
ment on  the  part  of  the  defendant  has  rested  mainly  upon  some  old  cases 
in  which  it  was  held  that  a  mere  innuendo  will  not  supply  the  want  of 
certainty  in  the  charge  contained  in  a  libel.  But  those  cases  cannot 
apply,  where  the  application  of  the  libellous  matter  is  ascertained  by 
proper  introductory  averments.  In  Solomon  v,  Lawson,  the  innuendo 
does  not  impute  any  misconduct  to  the  plaintiff:  the  innuendo  is,  thereby 
meaning  that  the  water  which  the  plaintiff  supplied  to  the  shipping  at 
St.  Helena,  was  bad  and  unwholesome.  It  was  imputing  no  offence  or 
misconduct  to  the  plaintiff  to  say  that  he  supplied  bad  water,  unless  it 
appeared  that  he  had  the  means  of  supplying  good  and  wholesome  water. 
It  is  not  stated  that  the  plaintiff  knew  the  water  to  be  bad.  Even  the  innu- 
endo, therefore,  imputes  no  offence  to  the  plaintiff.  That  case,  therefore, 
IS  very  distinguishable  from  the  *pre8ent :  and,  as  this  matter  is  r*og5 
upon  the  record,  I  think  we  are  quite  justified  in  leaving  the  defend- 
ant to  such  remedy  as  he  may  have  that  way. 

Maule,  J.  I  am  of  the  same  opinion.  The  postponement  of  the  trial 
was  a  matter  that  was  entirely  in  the  discretion  of  the  presiding  judge. 
The  judge  is  not  in  any  case  bound  to  put  off  the  trial  of  a  cause,  at  the 
instance  of  the  defendant,  on  the  ground  of  the  absence  of  a  witness. 
And  I  think  in  this  case  the  application  was  very  properly  refused :  the 
learned  judge  might  well  infer  that  the  application  was  made  for  the  mere 
purpose  of  delay. 

Taking  that  .part  of  the  declaration  to  which  the  motion  in  arrest  of 
judgment  applies,  to  be  a  separate  and  distinct  count,  it  seems  to  me  that 
it  charges  something  that  is  actionable.  It  states,  in  effect,  that  the 
defendant  and  John  Hornblow  Turner  procured  a  transfer  of  stock  by 
means  of  fraud,  by  inducing  a  person  of  weak  and  incompetent  under- 
standing to  execute  a  power  of  attorney  for  that  purpose.  That  is  clearly 
a  statement  of  a  wrong  done  to  the  plaintiff.     I  agree  that  some  of  the 
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older  cases  held  that  defamatory  matter  was  to  be  construed  in  mitiari 
sensUy  and  that  a  plaintiff  could  not  by  averment  impute  to  them  a  graver  ' 
construction.'  That,  however,  is  not  the  case  now ;  and  the  later  cases, 
which  decide  that  slanderous  words  are  to  be  taken  in  their  ordinary  and 
appropriate  sense,  are  certainly  more  consistent  with  reason.  If  Solo- 
mon V,  Lawson  is  to  be  taken  to  have  decided,  that,  where  a  libel,  speak- 
ing of  a  class  of  persons,  and  without  mentioning  the  plaintiff,  cannot  by 
proper  averments  and  due  proof  be  shown  to  have  been  intended  to  apply 
to  the  plaintiff,  I  should  not  feel  satisfied  with  the  decision.  But  I  am 
far  from  thinking  that  that  case  proceeded  upon  any  such  ground. 
*9fi«i  *Cresswell,  J.,  not  having  heard  the  whole  of  the  argument, 
J  pronounced  no  opinion. 
V.  Williams,  J.  I  am  of  the  same  opinion.  It  may  well  be  that  the 
libel  charged  in  the  seventh  count,  was  intended  to  impute  gross  miscon- 
duct to  the  plaintiff.  The  declaration  alleges  it,  and  the  jury  have  found 
it.  It  would  be  a  reproach  to  the  law,  if  the  plaintiff  could  not  recover 
damages  in  such  a  case.  And  I  find  no  authority  that  at  all  militates 
against  his  right  so  to  do.  Rule  discharged.(a) 

(a)  Bee  Wakley  o.  Healey  (in  error),  potL 


MORRISON  V.  CHADWICK.    Feb.  14. 

An  eviction  by  a  landlord  of  his  tenant,  from  apart  of  the  demised  premises,  creates  a  snspen* 
sion  of  the  entire  rent  during  the  oontinnanee  of  the  eviction ;  but  the  tenancy  is  not  thereby 
put  an  end  to ;  nor  is  the  tenant  thereby  discharged  from  the  performanee  of  his  covenants 
other  than  the  covenant  for  the  payment  of  rent 

Where,  therefore,  in  assumpsit  by  a  landlord  against  his  tenant  for  breach  of  a  promise  to  use  the 
premises  in  a  tenant-like  manner  during  the  continuance  of  the  tenancy,  the  latter  pleaded^ 
that,  during  the  continuance  of  the  tenancy,  and  before  any  breach,  the  former  entered  upoa 
part  of  the  premises  and  evicted  him  therefrom,  and  that  he  thereupon  relinquished  and  gave 
up,  and  the  landlord  had  and  thence  hitherto  retained  the  possession  of,  the  residue  of  the  pre. 
mises : — Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  show  a  diMolutum  of  the  tenamnf, 
by  mutual  consent. 

A  further  plea  stated,  that,  during  the  tenancy,  and  before  any  breach,  the  premises,  and  the 
defendant's  estate  and  interest  therein,  were  duly  surrendered  to  the  plaintiff  by  act  and  opera- 
tion of  law,  that  is  to  say,  by  the  defendant's  then  quitting  the  same  premises,  and  every  part 
thereof,  with  the  license  and  consent  of  the  plaintiff,  and  relinquishing  the  possession  thereof 
to  the  plaintiff,  with  the  intention  of  putting  an  end  to  the  tenancy,  and  by  the  plaintiff's  then 
accepting  such  possession,  with  the  intention  of  putting  an  end  to  the  same  tenancy : — Held, 
that,  if  the  tenancy  continued  up  to  the  time  of  the  arrangement  stated  in  the  plea,  such 
arrangement  would  not  enure  as  a  surrender  by  act  and  operation  of  law:  and  also  that  it  was 
a  valid  objection  to  the  plea,  on  special  demurrer,  that  it  amounted  only  to  an  argumentative 
denial  that  there  had  been  any  breach  during  the  tenancy. 

The  defendant  also  pleaded  a  set-off.  alleging  that  the  plaintiff,  before  and  at  the  commencement 
of  the  suit,  toatf  and  ttill  tf,  indebted  to  the  defendant^  Ac. ;  to  which  the  plaintiff  replied  that 
he  "  wac  not  indebted  to  the  defendant,  in  manner  and  form,"  Ac : — Held,  that  this  was  a  suffix 
niently  direct  traverse  of  the  continued  existence  of  the  supposed  debt  alleged  in  the  ple^ 

A.SBUMPSIT.     The  first  count  of  the  declaration  stated,  that,  before  the 
commencement  of  the   suit,  to  wit,  on-  the  1st  of  March,  1830,  im 
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*coDBideratioii  that  the  defendant  had  become  and  was  tenant  to  r^t^oan 
'  the  plaintifT  of  divers  messuages,  lands,  and  premises,  with  the 
appurtenances,  the  defendant  then  promised  the  plaintiff  to  use  the  said 
messuages,  lands,  and  premises,  with  the  appurtenances,  in  a  tenant-like 
and  proper  manner,  for  and  during  the  continuance  of  the  said  tenancy ; 
and  that,  although  the  said  tenancy  did  continue  and  endure  for  a  long 
space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid  to  the  time 
of  the  commencement  of  this  suit,  yet  that  the  defendant  did  not  nor 
would,  during  the  continuance  of  the  said  tenancy,  use  the  said  mes- 
suages, lands,  and  premises,  with  the  appurtenances,  in  a  tenant-like  and 
proper  manner,  but,  on  the  contrary  thereof,  the  defendant  during  the 
continuance  of  the  said  tenancy,  to  wit,  on  the  2d  of  March,  1830,  and 
on  divers  and  very  many  days  between  that  day  and  the  commencement 
of  the  suit,  so  improperly  behaved  and  conducted  himself  in  that  behalf, 
and  used  the  said  messuages,  lands,  and  premises,  with  the  appurte- 
nances and  chattels  therein,  in  so  untenant-like  and  improper  a  manner, 
that,  by  reason  thereof,  the  said  messuages,  lands,  and  premises,  with 
the  appurtenances,  to  wit,  on  the  said  2d  of  March,  1830,  then  became 
and  were,  and  thence  hitherto  continued,  and  still  remained,  ruinous, 
broken  dovm,  destroyed,  prostrated,  foul,  mity,  and  greatly  dilapidated. 

The  declaration  also  contained  counts  for  use  and  occupation,  for 
money  paid,  and  for  money  found  due  upon  an  account  stated. 

Second  plea, — to  the  first  count, — that  the  plaintiff,  *durmg  r^ogg 
the  continuance  of  the  said  tenancy,  and  before  any  breach  of  the 
defendant's  alleged  promise,  to  wit,  on  the  81st  of.  August,  1840,  with 
force  and  arms,  and  without  the  consent,  and  against  the  will  of  the 
defendant,  entered  into  and  upon  a  certain  part  of  the  said  demised 
premises,  to  wit,  a  part  thereof  called,  to  wit,  the  shed,  and  then  ejected, 
expelled,  put  out,  and  amoved  the  defendant  from  the  possession  thereof; 
and  that,  thereupon,  the  defendant,  before  any  breach  of  the  said  pro- 
mise, and  whilst  he  was  so  expelled,  ejected,  put  out,  and  amoved,  from 
the  said  part  of  the  said  demised  premises  by  the  plaintiff  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  wholly  quitted,  abandoned,  relin- 
quished, and  gave  up  to  the  plaintiff  the  residue  of  the  demised  premises, 
and  the  possession  thereof,  and  the  plaintiff  had  from  thence  forward  had 
the  same,  and  the  possession  thereof, — verification. 

Special  demurrer  to  the  second  plea,  assigning  for  causes, — that  the 
said  second  plea  affords  no  answer  in  law  to  the  first  count;  that  it 
states,  at  most,  only  an  eviction  from  a  part  of  the  premises  in  the  first 
count  mentioned,  and  does  not  in  any  manner  show  a  determination  of 
the  V^nancy  in  the  said  first  count  alleged,  before  the  breach  of  promise 
by  the  defendant  in  that  count  mentioned,  or  at  any  other  time ; — that 
the  said  second  plea  only  states  and  shows  a  trespass  on  the  part  of  the 
plaintiff,  in  ejecting  the  defendant  from  a  part  of  the  premises  in  the 
first  count  mentioned,  and  that  thereupon  the  defendant  gave  up  posses* 
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sion  of  the  residue  of  the  said  premises,  which  the  plaintiflF  has  since 
hitherto  had ;  but  that  the  said  second  plea  does  not  in  any  manne'r  show 
an  eviction  in  point  of  law,  by  the  plaintiff  of  the  defendant,  from  any 
part  of  the  said  premises ;  and  that  the  said  second  plea  does  not  state 
or  show  that  the  plaintiff  kept  the  defendant  ejected  from  any  part  of 


♦269] 


the  said  premises  for  any  *length  of  time,  nor  that  the  defendant 


did  not,  immediately  after  the  supposed  eviction  of  him  the  de- 
fendant, return  to  the  said  part  of  the  said  premises  from  which  he  had 
been  so  ejected  by  the  plaintiff,  and  to  the  possession  thereof; — that  the 
said  second  plea  is  ambiguous,  in  this,  that  it  is  uncertain  whether  the 
defendant  means,  in  his  said  plea,  to  allege  and  rely  upon 'a  supposed 
eviction  of  him  by  the  plaintiff  from  a  part  of  the  premises  therein  men- 
tioned, authorizing  the  defendant  in  law  to  give  up  the  residue  of  the 
said  premises,  and  his  possession  and  tenancy  thereof,  to  the  plaintiff, 
and  a  consequent  giving  up  of  such  residue  by  the  defendant,  and  a  ceas- 
ing of  all  use  and  occupation  and  tenancy  thereof  by  him,  or  whether 
the  defendant,  in  and  by  his  said  second  plea,  means  to  make,  and  rely 
upon,  an  allegation  of  an  eviction  of  him,  the  defendant,  from  a  part  of 
the  said  premises,  by  the  plaintiff,  and  of  a  surrender  in  law  by  the  de- 
fendant to  the  plaintiff  of  the  residue  of  the  said  premises,  or  an  exe- 
cuted agreement  between  the  plaintiff  and  the  defendant  for  the  giving 
up  of  the  said  residue  by  the  defendant  to  the  plaintiff,  and  the  ceasing 
of  the  defendant's  tenancy  thereof; — that  the  said  second  plea  does  not 
state  or  show,  either  substantially,  or  in  accordance  with  the  rules  or 
forms  of  pleading,  any  facts  amounting  to  a  surrender  in  law  of  the  said 
residue  of  the  premises  in  the  said  second  plea  mentioned,  or  of  the 
whole  or  any  part  of  the  premises  in  the  first  count  mentioned,  nor  any 
executed  agreement  between  the  plaintiff  and  the  defendant  for  the  deter- 
mination of  the  defendant's  said  tenancy  thereof;  that  the  facts  in  the 
said  second  plea  alleged  are  not  pleaded  as,  or  as  amounting  to,  a  sur- 
render in  point  of  law,  and  that  the  said  second  plea  does  not  show  that 
the  defendant  gave  up  possession  of  the  said  residue  of  the  premises  therein 
3„QP^^-|  mentioned,  by  the  license  or  consent  of  the  plaintiff,  or  *with  the 
•^  intention  of  putting  an  end  to  the  defendant's  said  tenancy  as  to 
any  part  of  the  said  premises,  or  that  the  plaintiff  in  any  way  accepted 
the  possession  thereof,  or  accepted  the  same  with  a  like  intention  ; — that 
the  said  second  plea  is  an  argumentative  denial  of  the  allegation  in  the 
first  count,  which  is  to  the  effect  that  the  defendant,  during  the  continu- 
ance of  the  said  tenancy  in  the  first  count  mentioned,  used  the  said 
messuages,  lands,  and  premises  therein  mentioned  in  the  untenant-like 
and  improper  manner  in  the  said  first  count  mentioned ; — and  that  the 
said  second  plea  improperly  concludes  with  a  verification. 

Third  plea, — ^to  the  first  count, — that,  during  the  said  tenancy,  and 
before  any  breach  of  the  defendant's  said  promise,  to  wit,  on  the  Slst 
of  August,  1840,  the  said  messuages,  lands,  and  premises,  and  the  said 
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estate,  term,  and  interest  therein,  were  duly  surrendered  to  the  plaintiff 
bj  act  and  operation  of  law,  that  is  to  say,  by  the  defendant's  then  quit- 
ting the  said  messuages,  lands,  and  premises,  and  every  part  thereof, 
with  the  license  and  consent  of  the  plaintiff,  and  relinquishing  the  pos- 
session and  enjoyment  thereof  to  the  plaintiff  with  the  intention  of 
putting  an  end  to  the  same  tenancy,  and  by  the  plaintiff's  then  accept- 
ing such  possession  and  enjoyment  thereof,  with  the  intention  of  putting 
an  end  to  the  same  tenancy, — verification. 

Demurrer  to  the  third  plea,  assigning  for  causes, — that  the  said  third  plea 
is  an  argumentative  denial  of  the  allegation  in  the  said  first  count,  which  is 
to  the  effect  that  the  defendant,  during  the  continuance  of  the  said  tenancy 
in  the  first  count  mentioned,  used  the  said  messuages,  lands,  and  premises 
therein  mentioned  in  the  untenant-like  and  improper  manner  therein 
mentioned; — that  the  said  third  plea  alleges  a  surrender  by  act  and 
operation  of  law,  and  yet  does  not  show,  with  sufficient  certainty,  any 
such  surrender ; — that  the  •surrender  alleged^  in  the  said  thud  r*97i 
plea  is  not  shown  to  have  been  in  writing ; — that  it  is  uncertain 
whether,  in  the  said  third  plea,  the  defendant  means  to  rely  on  a  surrender 
by  operation  of  law,  or  on  a  surrender  in  fact ; — and  that  the  said  third 
plea  alleges  two  repugnant  and  incompatible  modes  of  surrender,  and  is 
calculated  to  embarrass  and  perplex  the  plaintiff. 

Fifth  plea, — to  the  second  and  subsequent  counts, — that  the  plaintiff, 
before  and  at  the  time  of  the  commencement  of  this  suit,  was^  and  ntill 
isy  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  &c.,  for 
work  then  done,  and  materials  for  the  same  provided,  by  the  defendant 
for  the  plaintiff,  at  his  request,  and  for  goods,  chattels,  fixtures,  and 
effects  bargained  and  sold,  and  sold  and  delivered,  and  relinquished, 
surrendered,  and  given  up  by  the  defendant  to  the  plaintiff,  at  his 
request,  and  for  money  by  the  plaintiff  before  that  time  had  and  received 
for  the  use  of  the  defendant,  and  for  money  due  and  owing  from  the 
plaintiff  to  the  defendant  fol*  interest  for  the  forbearance  by  the  defendant 
to  the  plaintiff,  at  his  request,  for  divers  long  spaces  of  time,  of  moneys 
due  from  the  plsdntiff  to  the  defendant,  and  for  money  due  and  owing 
from  the  plaintiff  to  the  defendant  upon  an  account  stated  between  them ; 
vrhich  said  sum  of  money  so  due  to  the  defendant  as  aforesaid,  equals 
the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-performance 
by  the  defendant  of  the  said  promise  in  the  second  and  subsequent  counts 
of  the  declaration  mentioned,  and  out  of  which  said  sum  of  money  so 
due  and  owing  to  the  defendant  as  aforesaid,  the  defendant  is  ready  and 
willing,  and  hereby  offers,  to  set  off  and  allow  to  the  plaintiff  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the  statute  in 
such  case  maie  and  provided, — verification. 

Replication  to  the  fifth  plea, — ^' And  the  plaintiff,  as  to  the  defend-  1-4,070 
ant's  last  plea,  says  that  he  was  not  *indebted  to  the  defendant,  ' 

p2 
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in  manner  and  form  as  in  the  defendant's  said  last  plea  is  alleged ;  con- 
cluding to  the  country. 

Demurrer  to  the  replication  to  the  fifth  plea,  assigning  for  canses, — 
that  it  neither  properly  traverses  nor  confesses  and  avoids  the  plea, — 
that,  if  it  is  intended  to  be  in  confession  and  avoidance,  it  is  bad,  for  not 
confessing  any  primd  facie  or  colourable  right  in  the  defendant,  and  for 
concluding  to  the  country  instead  of  with  a  verification ; — ^that,  if  it  ia 
intended  as  a  traverse,  it  is  bad,  for  tending  to  raise  an  immaterial  issue, 
to  wit,  whether  or  not  the  plaintiff  was  indebted  to  the  defendant  in 
manner  and  form  in  the  said  last  plea  alleged ; — that  the  said  replication 
takes  too  narrow  a  traverse,  to  wit,  by  traversing  only  that  the  plaintiff 
was  indebted  as  alleged,  instead  of  traversing  that  he  was  and  is  indebted 
as  alleged ; — that  the  said  replication  departs  and  varies  from  the  usual 
course  of  precedents,  and  tends  to  embarrass  and  perplex  the  defendant, 
in  this,  to  wit,  that  it  leaves  him  in  doubt  as  to  how  much  of  his  said 
plea  is  admitted  or  denied,  what  evidence  he  should  be  prepared  to  adduce 
in  support  of  his  plea,  what  evidence  by  the  plaintiff  will  entitle  him  to 
a  verdict,  what  will  be  the  effect  of  a  verdict  either  in  his  or  the  defend- 
ant's favour ; — and  that  the  said  replication  is  ambiguous  and  uncertain, 
because  it  does  not  in  terms  admit  or  deny  that  the  plaintiff  was  indebted 
to  the  defendant  at  the  time  of  his  pleading  his  said  last  plea,  &c. 

Joinders  in  demurrer. 

T.  JoneSy  in  support  of  the  demurrer.  The  first  count  charges  the 
defendant  with  a  breach  of  the  agreement,  in  suffering  the  premises  to 
be  out  of  repair  during  the  term.  The  plea  is  a  mere  argumentative 
denial  of  the  existence  of  the  tenancy  at  the  time  of  the  alleged  breach. 
♦2731  [^^^^^)  J'  T^®  P'®*^  ^  evidently  *drawn  to  meet  the  view,  that 
■^  a  partial  eviction  is  no  answer  to  an  action  for  suffering  the  pre- 
mises to  be  out  of  repair,  the  tenant  retaining  the  rest.]  No  doubt  it  is ; 
but  for  that  there  is  no  authority.  [V.  Williams,  J.  Newton  v.  Allin^ 
1  Q.  B.  518,  shows  that  an  eviction  from  part  of  the  premises,  is  no 
answer  to  a  breach  of  the  covenant  to  repair.]  In  that  case,  the  land- 
lord declared  against  the  tenant  for  breaches  of  covenants, — to  repair, 
not  to  plough  up  meadow  land  without  consent,  or  depasture  orchards, 
except,  &c.,  not  to  cut  wood,  and  not  to  assign,  or  underlet  without  con- 
sent,— with  an  averment  that  the  plaintiff  entered,  and  that  the  breaches 
were  committed  during  the  continuance  of  the  demise.  The  defendant 
pleaded,  that,  after  he  had  taken  possession,  and  before  breach,  one  B. 
entered  upon  a  parcel  of  the  demised  premises,  and  ejected  the  defend- 
ant, and  kept  him  out  from  thence  hitherto,  and  committed  certain  spe- 
cific grievances  upon  the  premises,  whereby  the  defendant  lost  all  the 
benefit  he  would  otherwise  have  made  by  his  occupation ;  and  that  B. 
had  full  power  and  authority  from  the  plaintiff  so  to  act.  The  plea  did 
not  state  that  the  defendant  had  quitted  possession,  except  as  above :  it 
was  held  bad,  on  demurrer  to  the  replication ;  Lord  Denman  saying — 
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"  The  objection  to  the  plea  is  insurmountable :  the  defendant  could  not 
at  the  same  time  exercise  the  rights  of  a  tenant,  and  yet  contend  that  he 
was  not  a  tenant."  ' 

A  similar  objection  arises  upon  the  third  plea.  It  alleges,  that,  daring 
the  tenancy,  and  before  any  breach,  the  premises,  and  the  defendant's 
interest  therein,  were  duly  surrendered  to  the  plaintiff  by  act  and  opera- 
tion of  law.  That  is  clearly  bad,  as  an  argumentative  denial  of  the  con- 
tinuance of  the  tenancy.  [Maule,  J.  In  both  pleas,  the  allegation  that 
the  tenancy  was  put  an  *end  to,  is  an  affirmative  allegation,  not  r^ojA 
a  negation.]  If  the  defendant  means  to  deny  an  allegation  in  the  ^ 
declaration,  he  must  do  it  in  the  negative  of  the  words  the  plaintiff  has 
used  in  his  declaration.  [Maule,  J.  The  defendant  says,  that,  before 
the  alleged  breach,  he  surrendered  the  premises  to  the  plaintiff,  and  the 
plaintiff  accepted  possession  of  them.  If  he  proves  that,  the  allegation 
as  to  the  committing  of  waste,  is  immaterial.]  No  plea  can  be  good, 
unless  it  be  an  absolute  denial,  in  negative  terms,  of  the  words  in  the 
declaration,  or  be  pleaded  in  confession  and  avoidance.  This  plea  is  not 
a  direct  traverse  of  anything  in  the  declaration ;  nor  is  it  consistent  with 
the  fact  of  the  defendant's  having  been  guilty  of  waste  during  the 
tenancy. 

The  replication  to  the  fifth  plea  states  that  the  plaintiff  was  no<  indebted 
to  the  defendant,  in  manner  and  form  as  in  the  plea  alleged.  The  ground 
of  demurrer,  in  substance,  is,  that  the  replication  should  have  traversed 
that  the  defendant  toai  and  is  indebted,  &c.  The  allegation  in  the  plea, 
that  the  plaintiff  tva9  and  still  is  indebted,  has  reference  to  the  time  of  the 
plea.-  In  Dendy  v.  Powell,  8  M.  &  W.  442,  6  Dowl.  P.  C.  577,  it  was 
held  that  a  plea  of  set-off  which  stated  that,  ^^  before  and  at  the  time  of 
the  commencement  of  the  action,  the  plaintiff  was  indebted  to  the  defend- 
ant," &c.,  without  adding  "and  still  is  indebted,"  is  bad,  on  demurrer. 
[Maule,  J.  To  say  that  the  plaintiff  is  not  indebted  at  the  time  of  the 
replication,  would  be  denying  something  which  is  not  alleged  in  the  plea.] 

Peacockj  control.  The  second  and  third  pleas  are  not  argumentative. 
The  only  promise  in  the  declaration  is  one  which  the  law  will  imply, — 
a  promise  arising  out  of  the  existence  of  the  tenancy.     It  is  an  affirma- 


tive promise  that  the  defendant  will  use  the  premises  in  a  *tenant- 
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like  manner.  The  plea,  in  substance,  is,  that  the  defendant  was 
unable  to  perform  this  promise,  because,  as  to  part  of  the  premises,  the 
plaintiff  evicted  him,  and,  as  to  the  rest,  he  surrendered  them,  and  the 
plaintiff  received  possession  of  them.  [Goltman,  J.  Have  you  any 
authority  for  saying  that  an  eviction  from  part  entitles  the  tenant  to  give 
up  the  entire  premises?]  In  Smith  t;.  Raleigh,  3  Camp.  513,  it  was  held, 
that,  where  premises  are  let  at  an  entire  rent,  an  eviction  from  part,  if 
the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a  complete 
defence  to  an  action  for  use  and  occupation.  And,  in  a  note,  the  reporter 
adds :  "This  case  was  recognised  by  Dallas,  C.  J.,  in  Stokes  v.  Cooper, 


275  MORRISON  v.  CIIADWICK.   H.  V.  1849. 

Worcester  Lent  assizes,  1814,  in  which  the  rule  was  laid  down,  that,  after 
eviction  from  part,  the  landlord  cannot  recover  upon  the  original  contract, 
and  the  tenant,  by  giving  up  the  possession  of  the  residue,  is  entirely 
discharged ;  but  that,  if  the  tenant,  after  eviction,  continues  in  possession 
of  the  residue,  he  may  be  liable  upon  a  quantum  meruit.  Vide  Dalston 
V.  Reeve,  1  Ld.  Raym.  77,  Clun's  case,  10  Rep.  128."  [V.  Williams, 
J.  Does  an  eviction  from  part  of  the  premises  do  anything  more  than 
operate  a  suspension  of  the  rent  ?  Mauls,  J.  It  is  difficult  to  see  why 
it  should  not  discharge  the  tenant  from  the  performance  of  all  the  other 
duties  also.  V.  Williams,  J.  What  becomes  of  the  estate  ?]  It  may 
remain  where  it  was.  [Maule,  J.  The  material  part  of  the  plea  is,  not  the 
landlord's  taking  possession  of  part,  but  the  tenant's  giving  up  the  rest. 
Newton  v,  AUin,  1  Q.  B.  518, 1  G.  &  D.  44,  seems  to  assume,  that,  if  the 
tenant  had  chosen  to  avail  himself  of  the  right  to  relinquish  the  rest  of 
the  premises,  he  would  have  been  released  from  all  the  duties  of  tenant. 
CoLTMAN,  J.  Is  there  any  case  where  the  tenant  has  been  held  to  be 
♦2761  ^'s^l^^^g^^  ^^^^  ^^s  covenant  *by  reason  of  the  act  of  the  evictor 
making  it  impossible  for  him  to  perform  it  ?  Maule,  J.  He 
may  be  evicted  from  a  portion  that  is  essential  to  the  performance  of  the 
covenant.]  Newton  v.  AUin  was  the  case  of  a  covenant  under  seal. 
Here,  the  defendant  is  charged  upon  a  mere  contract  implied  by  law : 
and  his  contention  is,  that,  by  reason  of  what  has  taken  place,  the  con- 
tract implied  by  law  is  gone.  [V.  Williams,  J.  Does  the  plea  amount 
to  an  averment  that  the  plaintiff  accepted  the  possession  ?  Maule,  J. 
The  material  part  of  the  plea  is,  the  abandonment.  The  argument 
requires  that  the  term  should  be  still  subsisting.]  It  undoubtedly  does  so. 
The  substance  of  the  declaration  is,  that  the  defendant  became  tenant, 
and  that  the  tenancy  continued  at  the  time  of  the  breach.  The  plea 
states,  that,  during  the  tenancy,  and  before  breach,  that  took  place 
between  the  parties  which  amounts  to  a  surrender  by  act  and  operation 
of  law.  In  Grimman  v.  Legge,  8  B.  &  C.  324,  2  M.  &  R.  438,  A. 
demised  to  B.  the  first  and  second  floors  of  a  house,  for  a  year,  at  a  rent 
payable  quarterly;  during  a  current  quarter,  some  dispute  arising 
between  the  parties,  B.  told  A.  that  she  would  quit  immediately ;  the 
latter  answered,  she  might  go  when  she  pleased :  B.  accordingly  quitted, 
and  A.  accepted  possession  of  the  apartments  :  and  it  was  held  that  A. 
could  neither  recover  the  rent,  which,  by  virtue  of  the  original  contract, 
would  have  been  due  at  the  expiration  of  the  quarter,  nor  rent  pro  ratdj 
for  the  actual  occupation  of  the  premises  for  any  period  short  of  the 
quarter.  Holroyd,  J.,  there  says,  8  B.  &  C.  325 :  "  Where,  by  express 
contract,  rent  is  reserved  payable  quarterly,  the  landlord  cannot  recover 
♦2771  *  proportionable  part  of  the  rent  for  the  occupation  of  *hi8  pre- 
-*  mises  for  any  period  less  than  a  quarter."  And  Baylet,  J., 
says :  '*  A  parol  license  to  quit  will  not  of  itself  operate  as  a  surrender 
of  the  tenant's  interest      But,  where  the  tenant  gives  up  possession,  in 
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pursuance  of  such  a  license,  and  the  landlord  accepts  it,  the  license, 
coupled  with  the  fact  of  the  change  6f  possession,  operates  as  a  surrender 
by  act  and  operation  of  law,  and  the  landlord  cannot  recover  any  rent 
which  becomes  due  after  his  acceptance  of  the  possession."  So,  in  Dodd 
V.  Acklom,  6  M.  &  G.  672,  7  Scott,  N.  R.  415,  A.  and  B.  demised  a 
bouse  by  lease  in  writing  to  G.,  at  a  rent  payable  quarterly :  the  key 
was  delivered  to  C.'s  wife :  C.  entered  into  possession ;  but,  before  the 
first  quarter's  rent  became  due, — there  having  been  some  dispute  as  to 
arrears  of  rent  and  taxes, — C.'s  wife  delivered  back  the  key  to  A.  who 
accepted  it :  B.,  after  signing  the  lease,  had  never  interfered : — it  was 
held  that  the  delivering  back  the  key  by  the  tenant,  animo  sursumred- 
dendiy  and  the  acceptance  thereof  by  the  landlords,  amounted  to  a  sur- 
render of  the  term  by  act  and  operation  of  law,  within  the  statute  of 
frauds.  [7.  Jones,  The  surrender,  to  be  valid,  should  be  in  writing. 
V.  Williams,  J.  At  common  law,  no  writing  was  necessary ;  and  sur- 
renders by  act  and  operation  of  law  are  expressly  excepted  out  of  the 
statute  of  frauds.  T,  Jones,  The  surrender  here  set  up,  is  a  surrender 
by  act  of  the  parties ;  arid  therefore  must  be  in  writing.  Maule,  J. 
If  Mr.  Jones's  argument  is  well  founded,  it  brings  it  back  to  the  same 
question  as  that  which  arises  upon  the  second  plea.] 

The  replication  to  the  fifth  plea  is  entirely  out  of  the  usual  form,  and 
is  clearly  bad.  The  allegation  in  the  plea  is,  that  the  plaintifi*,  at  the 
time  of  pleading,  "  was  and  still  is  indebted,  &c.  [Maulb,  J.  That  is, 
at  the  time  of  the  commencement  of  the  suit,  and  from  thence 
*to  the  time  of  pleading.]  The  plaintiff  was  bound  by  his  repli-  r«o>7o 
catioQ  to  traverse  the  allegation  in  the  plea.  [Maule,  J.  He 
does  so.  At  the  time  of  which  the  replication  speaks,  the  plaintiff 
denies  that  he  was  indebted  at  the  time  and  in  the  manner  mentioned  in 
the  plea.  It  seems  to  me,  I  confess,  the  appropriate  way  of  doing  it.] 
In  Atkinson  v.  Davis,  11  M.  &  W.  236,  to  a  declaration  by  the  payees 
against  the  acceptor  of  a  promissory  note,  the  defendant  pleaded  that 
one  T.  D.,  the  brother  of  the  defendant,  then  deceased,  was,  in  .his  life- 
time, indebted  to  the  plaintiffs  in  a  large  sum  of  money,  to  wit,  to  the 
amount  in  the  promissory  note  specified ;  and  that,  after  his  death,  and 
before  interment,  one  of  the  plaintiffs,  by  a  threat,  that,  unless  the 
defendant  would  make  and  deliver  the  note,  the  plaintiffs  would  prevent 
the  funeral  of  his  brother  from  taking  place,  procured  the  making  of  the 
note  from  the  defendant,  who  then  made  and  delivered  the  same  upon 
such  threat,  and  for  no  other  cause  whatever :  the  plea  also  averred  that 
there  never  was  any  consideration  for  the  making  of  the  note,  and  that 
the  plaintiffs  always  held  the  same  without  value :  replication,  that  one 
of  the  plaintiffs  did  not,  by  a  threat,  that,  unless  the  defendant  would 
make  and  deliver  the  note,  the  plaintiffs  would  prevent  the  funeral  x>f 
the  defendant's  brother  from  taking  place,  procure  from  the  defendant 
the  note,  in  mannei  and  foim  alleged :  it  was  held, — first,  that  the  repli- 
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cation  was  a  good  answer  to  the  whole  plea, — secondly,  that,  where  a 
replication  traverses  part  of  the  plea,  but  leaves  unanswered  so  much  of 
it  as  forms  a  defence  to  the  action,  at  the  same  time  not  expressly  ad- 
mitting it,  the  court  cannot  give  judgment  non  obstante  veredicto^  or 
arrest  the  judgment,  but  the  proper  course  is  to  award  a  repleader. 
*97Q1  [^^^^^^'  ^'  ^^^  ^^^^  raised  a  *ghost,  which  I  think  you  will 
J  find  some  difiiculty  in  laying.]  It  may  be  that  the  replication 
would  be  a  good  answer  if  found  for  the  plaintiff,  but  not  otherwise. 
[Maule,  J.  One  who  traverses  a  fact  in  his  adversary's  plea,  does  not 
admit  any  other  facts  therein,  except  the  traverse  is  found  against  him.] 
In  Faithful  v.  Ashley,  1  Q.  B.  183,  to  a  count  in  debt,  alleging  that  the 
defendant  was  indebted  to  the  plaintiffs  in  10/.  for  work,  &c.,  the  defend- 
ant pleaded,  that  he  never  was  indebted  to  the  plaintiffs  in  a  greater 
amount  than  4/.  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned,  and,  as  to  4/.,  payment  into  court :  the  plaintiffs  replied  that 
the  defendant  was  indebted  to  them  in  a  greater  amount  than  the  said 
sum,  &c.,  in  respect  of  the  causes,  &c. ;  and  thp  replication  was  held  bad, 
for  not  alleging  that  the  defendant  was  and  is  indebted,  &c.(a) 

T,  Jones,  in  reply. .  To  show  the  replication  to  the  fifth  plea  good, 
all  that  is  necessary  is,  to  make  out  that  the  words  "  was  not  indebted" 
have  reference  to  the  time  of  plea  pleaded.  [V.  Wiiliams,  J.  Unam- 
biguously.] There  is  nothing  doubtful  or  ambiguous  in  this  replication. 
If  the  plaintiff  had  said  that  he  is  not  indebted,  it  could  only  be  good  by 
holding,  by  a  liberal  construction,  that  it  meant  that  he  was  not  indebted 
at  the  time  in  the  plea  mentioned.  [V.  Williams,  J.  Suppose  to  a 
plea  of  plene  administravit,  the  plaintiff  were  to  reply  that  the  defendant 
had  assets, — what  would  that  mean?  Maule,  J.  The  question  is 
whether  the  ^^modo  etformd''  does  not  make  the  replication  sufficient. 
The  object  of  it  is,  to  save  the  repetition  of  all  the  circumstances  that 
constitute  the  manner  and  form.]     Including  time, 

•9ftn"l  *^^  ^^  ^^^^  *^^^  ^^^  second  plea  shows  that  the  plaintiff  has 
J  Estopped  himself  from  complaining  of  the  defendant's  breach  of 
contract.  That,  in  substance,  amounts  to  this,  that  an  eviction  from  part 
of  the  premises,  is  an  answer  to  the  action.  [Maule,  J.  That  the 
defendant's  breach  of  contract  is  excused.]  Assuming  that  it  does  sub- 
stantially amount  to  an  excuse,  is  it  well  pleaded  ?  It  is  clearly  bad,  as 
showing  a  suspension  of  the  relation  of  landlord  and  tenant.  Why  is  it, 
that  an  eviction  of  the  tenant  from  part  of  the  premises,  followed  up  by 
a  relinquishment  of  the  rest,  discharges  the  tenant  from  the  performance 
of  his  contract  ?  The  landlord  says — "  You  owe  me  a  duty.**  "  True," 
says  the  tenant,  "  I  did  owe  you  a  duty ;  but  you  have  discharged  mc, 
by  an  act  which  operates  a  suspension  of  the  relation  of  landlord  and . 
tetiant  between  us."  [Maule,  J.  I  think  you  will  find  it  difficult  to 
show  that  the  eviction  puts  an  end  to  the  -term.]     It  operates  a  suspen- 

(a)    Vide  pott,  285  (o). 
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sion  of  the  tenancy, — of  the  right  of  the  landlord  to  demand  the  rent 
and  the  performance  of  the  covenants,  and  of  the  right  of  the  tenant  to 
have  possession  of  the  premises  on  payment  of  the  rent.  An  allegation 
of  a  tenancy,  can  only  mean  a  holding  in  fact,  or  that  the  party  has  a 
right  to  the  possession  of  the  premises  as  tenant.  [Maule,  J.  Fealty 
is  essential  to  a  tenancy,  but  not  rent.  There  is  a  great  deal  in  Littleton 
on  Tenures,  about  tenures,  where  nothing  is  said  about  contract.]  The 
plea  is  clearly  bad  in  form :  it  does  not  confess  that  the  defendant  was 
guilty  of  a  breach  during  the  tenancy ;  and  it  is  an  argumentative  denial 
only.  Assuming  it  to  be  a  good  defence  in  substance,  it  is  informally 
pleaded, — like  the  case  put  in  Doctrina  Placitandi,  page  41,  where,  in 
trespass  for  taking  away  the  plaintiflTs  goods,  a  plea  that  the  plaintiff 
•never  had  any  goods,  was  said  to  be  an  infallible  argument,  and  r#.2fti 
yet  no  plea.  *- 

The  third  plea  does  not  show  a  surrender  by  operation  of  law ;  which 
is  altogether  irrespective  of  the  intention  of  the  parties.  In  Lyon  v. 
Reed,  13  M.  &  W.  285,  it  was  held  that  the  term  "  surrender  by  opera- 
tion of  law,**  is  properly  applied  to  cases  where  the  owner,  of  a  particular 
estate  has  been  a  party  to  some  act  the  validity  of  which  he  is  by  law 
afterwards  estopped  from  disputing,  and  which  would  not  be  valid  if  his 
particular  estate  continued  to  exist.  Thus,  where  a  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  he  is  estopped  from  saying  that  his 
lessor  had  not  the  power  to  make  the  new  lease ;  and,  as  the  lessor  could 
not  grant  the  new  lease  until  the  prior  one  had  been  surrendered,  the 
acceptance  of  such  new  lease  was  of  itself  a  surrender  of  the  former  one. 
"All  the  old  cases,**  says  Parke,  B.,  "will  be  found  to  depend  on  the 
principle  to  which  we  have  adverted,  namely,  an  act  done  by  or  to  the 
owner  of  a  particular  estate,  the  validity  of  which  he  is  estopped  from 
disputing,  and  which  could  not  have  been  done  if  the  particular  estate 
continued  to  exist.  The  law  there  says,  that  the  act  itself  amounts  to  a 
surrender.  In  such  case,  it  will  be  observed  there  can  be  no  question  of 
intention.  The  surrender  is  not  the  result  of  intention.  It  takes  place 
independently,  and  even  in  spite,  of  intention.*'  If  the  Court  of  Exche- 
quer be  right  in  that  case,  there  can  be  no  surrender  by  act  and  opera- 
tion of  law,  unless  the  law  can  infer  the  intention  ;  and  that  is  not  the 
case  here.  Then,  if  this  be  a  surrender  by  act  of  the  parties,  the  29  Car. 
2,  c.  3,  s.  3,  avoids  it.  In  1  William8*s  Saunders,  277  a,  b,  (2),  it  is  laid 
Jown,  that  "  where  a  thing  is  originally  made  by  act  of  parliament, 
and  required  to  be  in  writing,  it  must  be  pleaded  with  *the  circum-  r+oco 
stances  required  by  the  act ;  as,  in  the  case  of  a  will  of  lands,  it 
must  be  alleged  to  have  been  made  in  writing ;  but,  where  an  act  makes 
writing  necessary  to  a  matter  where  it  was  not  so  at  the  common  law, — 
as  in  the  case  in  the  preceding  note,  where  a  lease  for  a  longer  term  than 
three  years  is  required  to  be  in  writing,  by  the  statute  of  frauds, — it  is 
not  necessary  to  plead  the  thing  to  be  in  writing,  though  it  must  be  proved 
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to  be  80  in  evidence,  Anonymous,  2  Salk.  519.  A  distinction^  however^ 
is  taken  between  a  declaration  and  a  plea :  in  the  former  the  plaintiff  need 
not  show  the  thing  to  be  in  writing  ;  but^  in  the  latter^  it  must  be  so 
pleaded.  As,  where  the  defendant  pleads  that  another  person,  for  a  good 
consideration,  promised  to  be  answerable  to  the  plaintiff  for  the  debt, — 
it  was  held  that  it  must  be  shown  to  be  in  writing,  so  that  it  may  appear 
to  be  a  contract  which  the  plaintiff  can  enforce :"  Case  v.  Barber,  Sir 
T.  Raym.  450.  Cur.  adv.  vult. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  .was  an  action  by  a  landlord  againt  his  tenant,  founded  on  a  pro- 
mise to  use  the  demised  premises,  during  the  continuance  of  the  tenancy, 
in  a  tenant-like  manner.  The  breach  alleged,  is,  that,  during  the  Con- 
tinuance of  the  tenancy,  he  used  them  in  so  untenant-like  a  manner  that 
they  became  ruinous,  &c.  There  was  also  a  count  for  use  and  occupation, 
and  there  were  the  money  counts. 

To  the  first  count  of  the  declaration,  the  defendant  pleaded, — secondly, 
that  the  plaintiff,  during  the  continuance  of  the  tenancy,  and  before 
any  breach,  entered  into  a  certain  part  of  the  demised  premises,  to  wit, 
^Qoo-1  the  shed,  and  ejected,  expelled,  and  put  out  the  defendant  *from 
the  possession  thereof,  whereupon  the  defendant,  before  any  breach, 
and  whilst  he  was  so  expelled,  &c.,  wholly  quitted,  abandoned,  and  gave 
up  to  the  plaintiff  the  residue  of  the  demised  premises,  and  the  posses- 
sion thereof,  and  the  plaintiff  has  from  thenceforward  had  the  same,  and 
the  possession  thereof. 

To  this  plea  the  plaintiff  demurred,  insisting  that  it  amounted  only  to 
an  argumentative  denial  of  the  allegation  that  a  breach  was  committed 
during  the  tenancy. 

For  the  defendant,  it  was  said,  that  the  plea  was  a  good  plea  in  con- 
fession and  avoidance:  for,  it  was  insisted,  that,  when  the  plaintiff 
entered  on  his  tenant,  and  evicted  him  from  a  part  of  the  premises,  the  ten- 
ant was  justified  in  relinquishing  the  possession  of  the  remainder,  and  was 
no  longer  bound  to  perform  the  agreement  he  had  entered  into  on  becoming 
tenant.     But  we  are  of  opinion  that  this  proposition  cannot  be  supported. 

An  eviction  by  a  landlord  of  his  tenant  from  a  part  of  the  premises, 
creates  a  suspension  of  the  entire  rent  during  the  continuance  of  the  evic- 
tion, until  the  tenant  re-enters  and  resumes  possession :  see  the  authori- 
ties cited  in  1  Wms.  Saund.  204,  n.  (2).  But  there  is  no  authority  for 
holding  that  the  tenancy  is  thereby  put  an  end  to,  or  the  tenant 
discharged  from  the  performance  of  his  covenants,  other  than  the  cove- 
nant for  the  payment  of  rent. 

It  may  be  urged,  that  the  landlord  may  have  evicted  the  tenant  from 
the  possession  of  a  part  of  the  demised  premises,  the  possession  of  which 
part  was  the  main  inducement  to  him  to  enter  into  the  covenants  of  the 
lease,  and  therefore  that  he  ought  not  any  longer  to  be  bound  by  them. 
But  it  is  to  be  borne  in  mind,  that,  in  addition  to  the  suspension  of  th( 
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rent,  the  lessee  may  maintain  his  action  against  the  lessor  for  the  eviction ; 
by  which,  it  is  to  be  presumed  that  he  will  obtain  ^satisfaction  r^eoo^ 
for  any  inconvenience  or  loss  which  he  may  suffer. 

If  the  eviction  of  a  part  by  the  landlord  will  not  discharge  the  tenant 
from  the  performance  of  the  covenants  of  his  lease,  other  than  the  cove- 
nant to  pay  rent,  will  the  relinquishing  the  possession  of  the  land,  and 
the  landlord's  taking  possession,  have  that  effect?  We  think  it.  will  not; 
for,  the  allegations  do  not  show  a  dissolution  of  the  tenancy  by  mutual 
consent.  The  tenancy,  therefore,  continues;  and,  whilst  the  tenancy 
continues,  the  obligation  to  perform  the  covenants  continues.(a)  We 
think,  therefore,  the  plea  is  bad. 

The  third  plea  alleges  a  surrender  of  the  tenancy  before  any  breach, 
by  operation  of  law, — by  the  defendant's  quitting  possession  of  the  lands 
demised,  with  the  consent  of  the  plaintiff,  with  the  intention  of  putting 
an  end  to  the  tenancy,  and  by  the  plaintiff's  accepting  such  possession, 
with  the  intention  of  putting  an  end  to  the  tenancy. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  this  plea  was  bad, 
on  the  ground  that  the  agreement  stated  in  the  plea,  would  not  constitute 
a  surrender  by  act  and  operation  of  law ;  and  that  the  plea,  unless  it 
showed  a  surrender,  furnished  no  answer  to  the  declaration.  And  we 
agree  that  this  is  so ;  for  the  breach  is  admitted ;  and,  if  the  tenancy 
continued,  no  answer  is  given  to  it. 

If,  however,  it  ought  to  be  held, — agreeably  to  what  is  said  in  Grim- 
man  V,  Legge,  8  B.  A;  C.  824,  2  M.  &  R.  438, — that  the  plea  shows  a 
♦surrender  by  act  and  operation  of  law,  we  think  the  plea  is  r^oQ/j 
bad,  on  special  demurrer,  as  amounting  only  to  an  argumentative 
denial  that  any  breach  had  been  committed  during  the  continuance  of 
the  tenancy. 

The  fifth  plea  is  a  plea  of  set-off,  alleging,  in  the  usual  form,  that  the 
plaintiff,  before  and  at  the  time  of  the  commencement  of  the  suit,  was, 
and  MtiU  m,  indebted  to  the  defendant  in  a  large  sum  of  money,  &c.  To 
this  plea  the  plaintiff,  in  his  replication,  says  that  he  was  not  indebted  to 
the  defendant  in  manner  and  form  as  in  the  defendant's  last  plea  is 
alleged.  To  this  replication  the  defendant  demurred,  on  the  ground  that 
it  ought  to  have  alleged  that  the  plaintiff  wa9  not  nor  is  indebted  to  the 
defendant. 

The  replication  in  this  case  deviates  from  the  usual  form  of  pleading : 
bat  it  appears  to  us  to  be  grammatically  correct,  (()  and  that  the  allega- 

(a)  It  would  appear,  therefore,  that,  where  the  lessor  has  evicted  the  lessee  or  assignee,  or  ha« 
takeD  posseseion  with  his  assent,  the  lessee  or  assignee  would,  under  a  covenant  to  repair,  be 
bound  to  re-enter  upon  the  lessor  for  the  purpose  of  doing  the  repairs.  It  would,  of  course,  be 
a  good  answer  to  an  action  of  covenant  for  not  repairing,  to  say  that  the  defendant  was  prevented 
hj  the  plaintiff  from  entering. 

(6)  Notwithstanding  what  is  said  in  Faithful  v.  Ashley,  1  Q.  B.  183,  ante  279  (in  which,  how. 
ever,  the  oonnecting  clause  **  modo  tt  forma"  is  not  mentioned  in  the  statement  of  the  pleadings, 
and  is  not  noticed  in  the  argument  or  in  the  judgment),  the  usual  form  is  obviously  incorrect  It 
fMOM  to  be  impossible  to  attach  any  meaning  to  the  words,  "no*  i§  indebted," in  the  replication, 
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tion  that  the  plaintiff  was  not  indebted  in  manner  andfomiy  amounts  U 
a  direct  traverse  of  the  matter  alleged  in  the  plea,  and  that  it  sufficientlj 
answers  what  is  alleged. 

The  plaintiff,  therefore,  is,  we  think,  entitled  to  judgment. 

Judgment  for  the  plaintiff.(a) 

without  involving  in  the  traverse  a  matter  neither  expressly  nor  impliedly  contained  in  the  plea, 
vU.  the  continued  existence  of  the  debt  down  to  the  time  of  the  delivery  of  the  replication. 

(a)  And  see  Bum  v.  Phelps,  1  Stara.  N.  P.  C:  94;  The  King  v.  The  Inhabitants  of  Baubury 
1  Ad.  k  £.  136,  3  N.  A  M.  292 ,  ()  M.  A  G.  683  (a). 


♦286]  *CROSSFIELD  v.  MORRISON.    Feb.  12. 

h-t  the  lessee  of  certain  coal-mines,  for  a  term  of  years,  by  indenture  assigned  the  same  to  B. 
for  the  unexpired  residue  of  his  term,  B.  covenanting  that  he,  his  executors,  Ac,  would,  at  all 
times  during  to  long  cu  hear  ihfy  »hotild  be  in  poMettion  or  receipt  of  the  rentt,  produce,  and  pro- 
file of  the  premiees,  pay  to  the  lessors  the  rents,  galeages,  and  wayleaves  reserved  and  made 
payable  by  the  original  lease,  and  observe  and  perform  all  other  the  covenants  therein  con- 
tained, and  would  at  all  times  thereafter  keep  harmless  and  indemnified  A.,  his  heirs,  Ac, 
from  and  against  the  rents,  covenants,  Ac.',  in  the  said  lease,  and  from  and  against  all  actions, 
Ae.f  for  and  in  respect  of  the  same  covenants,  or  otherwise  in  relation  thereto. 

In  covenant  by  A.  against  B.  upon  this  indenture,  the  declaration  assigned  two  breaches, — first, 
non-payment  of  the  rents  and  galdages,  Ac,  accruing  whilst  B.  was  in  possession  or  receipt 
of  the  rents,  produce,  and  profits  of  the  premises, — secondly,  that  B.  had  neglected  to  keep 
A.  indemnified.  Plea, — to  the  whole  declaration, — that,  at  the  times  when  the  said  rents  and 
galeages  became  due,  B.  was  not  in  possession  or  receipt  of  the  rents,  produce,  or  profits  by 
the  indenture  assigned,  Ac. : — 

Held,  that  the  issue  raised  by  this  plea  was  an  immaterial  issue,  inasmuch  as  the  restrictive 
words,  "  so  long  as  B.,  his  executors,  Ac,  should  be  in  possession  or  receipt  of  the  rent«,  pro- 
duce, and  profits  of  the  premises/'  did  not  extend  to  the  covenant  to  indemnify ;  and,  conse- 
quently, that,  the  jury  having  found  for  the  defendant  on  the  issue  joined  on  that  plea,  A.  was 
entitled  to  judgment  non  obetante  veredicto. 

If  one  of  several  pleas  traverses  immaterial  matter  in  the  declaration,  and  the  defendant  pleads 
other  material  matters  which  are  disponed  of  on  proper  issues  raised  upon  them,  the  court  will 
not  award  a  repleader. 

This  was  an  action  of  covenant. 

The  declaration  stated,  that  theretofore,  and  before  and  at  the  time  of 
the  making  of  the  indenture  of  lease  thereinafter  mentioned,  Margaret 
Thomas  and  William  Trew  were  seised  in  their  demesne  as  of  fee,  of  and 
in  the  premises  thereinafter  mentioned  to  have  been  demised ;  and  that, 
being  so  seised,  afterwards,  to  wit,  on  the  29th  of  July,  1835,  by  a  cer- 
tain indenture  of  lease  then  made  between  the  said  Margaret  Thomas  and 
William  Trew  of  the  one  part,  and  the  plaintiff  of  the  other  part, — pro- 
fert, — for  and  in  consideration  of  the  galeage,  rents,  payments,  duties, 
^007-1  covenants,  conditions,  and  *agreements  thereinafter  reserved, 
-*  mentioned,  and  contained,  on  the  part  and  behalf  of  the  plaintiff, 
his  executors,  administrators,  and  assigns,  to  be  paid,  rendered,  kept, 
done,  and  performed,  they  the  said  Margaret  Thomas  and  William  Trew 
did  demise,  lease,  and  to  farm  let  unto  the  plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  all  ani  singular  the  mine,  vein,  pit,  grove,  bed, 
and  hole  of  coal  called  The  Largo  Vein,  being  the  vein  of  coal  commonly 
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worked  in  the  parish  of  Monythusloyne,  lying  in  and  underneath  all  those 
two  several  messuages  or  dwelling-houses,  out-houses,  barns,  stables, 
buildings,  gardens,  and  the  several  closes  of  lands,  arable,  meadow,  and 
pasture,  which  were  more  particularly  delineated,  together  with  the 
quantities,  mears,  metes,  and  bounds  thereof,  in  or  by  the  map  or  plan 
endorsed  on  the  first  skin  of  the  said  indenture,  and  which  lands  were 
called  or  known  by  the  several  names  of  the  Tyn-y-gelly  and  Lwyn-Celyn 
farms,  then  in  the  several  and  respective  tenures  and  occupations  of  John 
Jones  and  Richard  Lewis,  and  were  situate  in  the  said  parish  of  Mony- 
thusloyne,  in  the  county  of  Monmouth,  containing  by  admeasurement 
forty-six  acres  or  thereabouts,  excepting  always  so  much  and  such  parts 
of  the  said  veins  of  coal  as  might  bo  necessary  to  remain  unworked  for 
the  purpose  of  supporting  and  keeping  effective  the  main  level  or  tram- 
road  thereinafter  mentioned,  leading  or  extending  from  the  Pentwyn 
lands  under  and  through  the  lands  of  the  said  Margaret  Thomas  and  Wil- 
liam Trew,  to  the  Pen-y-van-Issa  coal  lands ;  and  also  full  and  free  liberty, 
license,  and  authority  to  and  for  the  plaintiff",  his  executors,  administra- 
tors, and  assigns,  and  their  respective  miners,  workmen,  colliers,  servants, 
labourers,  and  others,  to  open,  dig,  search  for,  work,  gain,  raise,  and  get 
all  the  coal  thereby  demised  (except  as  aforesaid),  and  to  dig,  sink,  drive, 
run,  and  make,  any  pits,  *shafts,  levels,  tram  and  other  roads,  r*oftft 
trenches,  drains,  and  watercourses,  in,  under,  upon,  and  about  the 
said  lands,  colliery,  and  mines  or  works,  as  well  for  the  working  of  the 
coal  thereby  demised,  as  for  the  purpose  of  hauling,  carrying,  and  con- 
veying any  other  coal  or  minerals,  the  produce  of  any  other  collieries  or 
estates,  and  particularly  to  continue  the  main  level  or  carriage  road  then 
in  progress  through  the  Pentwyn  lands,  under  and  through  the  said 
lands  of  the  said  Margaret  Thomas  and.  William  Trew,  till  it  reaches  the 
Pen-y-van-Issa  coal  lands ;  and  also  to  erect,  build,  and  set  up  in  and 
upon  the  said  lands  and  premises,  or  any  part  thereof,  storehouses, 
smithies,  forges,  mills,  engines,  hovels,  sheds,  and  other  buildings  and 
machines,  for  the  better  and  more  effectually  working  of  the  said  colliery 
or  coal-mines,  and  the  accommodation  of  the  colliers,  miners,  and  others, 
who  should  be,  from  time  to  time,  employed  in  and  about  the  said  colliery 
and  mines ;  but  no  such  building  or  machine  should  be  erected  within 
one  hundred  yards  of  any  dwelling-house  then  being  upon  the  said 
lands,  without  the  consent  of  the  said  Margaret  Thomas  and  William 
Trew,  their  heirs  and  assigns,  had  and  obtained ;  and  also  to  construct 
and  make  yard  spoil  banks  and  deposits  of  coal  or  rubbish  upon  the 
said  lands ;  and,  for  the  purpose  of  using  and  exercising  the  several 
powers  and  authorities  thereby  granted,  to  take,  use,  and  occupy  so  much 
of  the  surface  of  the  said  lands  as  might  be  reasonably  necessary,  he  the 
said  plaintiff*,  his  executors,  administrators,  and  assigns  paying,  for  so 
much  and  such  parts  of  the  surface  of  the  said  lands  as  might  be  used  for 
any  ol  the  purposes  aforesaid,  the  fair  and  just  value  thereof;  and  also  to 
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raise  and  quarry  from  and  out  of  the  said  lands,  and  to  use  in  the  erection 
of  the  buildings  and  works  to  be  set  up  under  the  powers  therein  con- 
tained, all  such  stone,  clay,  and  sand,  as  might  be  reasonably  required  for 
*2891  *^^^^  purpose ;  and  likewise  full  and  free  license  and  authority 

to  bring  out,  up,  convey  through,  and  work,  raise,  and  get  up,  by 
means  of  the  said  lands  thereinbefore  described,  or  any  part  thereof, 
from  or  out  of  any  other  lands,  any  other  coals  or  minerals  whatsoeyer 
than  those  thereby  demised ;  and  likewise  full  and  free  liberty  of  ingress, 
egress,  and  regress,  to  and  for  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  agents,  workmen,  labourers,  servants,  customers,  and 
dealers,  in  and  upon  the  said  farm  and  lands,  with  horses,  carts,  and  other 
carriages,  to  and  for  the  working,  hauling,  and  carrying  away  the  said 
coal,  and  the  using  and  exercising  the  several  powers  thereby  granted, 
at  all  times  at  his  and  their  will  and  pleasure,  without  any  interruption, 
molestation,  hindrance,  obstruction,  denial,  or  impediment  of  or  by  the 
said  Margaret  Thomas  and  William  Trew,  or  either  of  them,  their  heirs 
or  assigns,  or  the  heirs  and  assigns  of  either  of  them, — subject,  never- 
theless, to  the  covenants  and  restrictions  on  the  part  of  the  lessee  there- 
inafter contained,  To  have,  hold,  use,  exercise,  and  enjoy  the  said  mines, 
vein,  pit,  grove,  bed,  and  hole  of  coal  (except  as  aforesaid),  and  all  and 
singular  other  the  privileges,  liberties,  powers,  and  premises  thereby 
granted,  demised,  and  leased  as  aforesaid,  or  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  imto  the  plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  from  the  1st  of  May,  1834,  for  and  during  and 
unto  the  full  end  and  term  of  twenty  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended ;  and  to  have  and  to  hold  all  and  every 
the  coal  thereby  demised  that  should  or  might  be  found  or  raised  during 
the  said  term  thereby  granted,  or  intended  so  to  be,  unto  him  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  and  as  his  and  their  own 
proper  goods  and  chattels, — Yielding  and  paying  therefor,  for  every  ton 
♦2901  ^^  Ifl-rge  marketable  coals,  of  the  *  weight  of  20  cwt.,  of  112  lbs. 

to  the  cwt.,  that  should  be  raised,  gotten,  and  brought  out  from 
and  underneath  the  said  lands,  and  being  the  produce  thereof,  the 
royalty,  galeage,  or  sum  of  9fd. ;  and  also,  in  case  such  royalty,  gale- 
age,  or  sum  of  money  should  not  amount  to  the  yearly  sum  of  426L 
5«.,  then  yielding  and  paying,  during  so  many  years  of  the  said  term 
thereby  granted  as  the  said  coals  thereby  demised  (except  as  afore- 
said) should  continue  unworked  and  unexhausted,  and  until  all  such  large 
marketable  coal  (except  as  aforesaid)  as,  according  to  the  usual  mode  of 
working  by  level,  ought  to  be  worked  out,  should  be  exhausted,  but  no 
longer,  such  further  amount,  rent,  or  royalty,  as,  with  the  said  galeage, 
in  case  any  should  become  due,  should  amount  in  the  whole  to  the  yearly 
J  ent  or  sum  of  426Z.  5«. ;  but,  in  case  no  such  galeage  should  become 
due,  then  yielding  and  paying  the  rent  or  sum  of  426Z.  5«.,  sucb  ^  early 
rent  to  be  computed  from  the  commencement  of  the  said  demise ;  and 
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also  yielding  or  rendering,  on  demand,  so  long  as  any  of  the  coals 
thereby  demised  should  be  worked  and  raised,  one  ton  and  five  hundred 
weight  of  coals  weekly  for  the  use  of  the  said  Margaret  Thomas  and 
William  Trew,  free  of  charge,  such  coal  to  be  delivered  on  the  tram-road 
of  the  Monmouthshire  Canal  Company,  at  the  point  where  the  coals 
worked  from  the  said  lands  should  be  first  placed  upon  such  tram-road ; 
and  also  yielding  and  paying  for  such  quantity  of  coal  as  should  remain 
unworked,  for  the  purpose  of  supporting  the  said  road  leading  from  the 
Pentwyn  lands  to  the  Pen-y-van-Issa  coal  lands,  the  said  galeage  of  9id. 
per  ton,  of  the  weight  aforesaid ;  and  also  yielding  and  paying  for  every 
5}  tons  of  coal,  of  the  weight  thereinbefore  mentioned,  not  being  the 
prodace  of  the  lands  thereinbefore  described,  which  should  be  conveyed 
by  the  plaintiff,  his  executors,  administrators,  or  assigns,  or  any  other 
*per8on  or  persons  by  his  or  their  authority,  through  the  said  r^eoQi 
lands,  and  should  have  been  raised  and  gotten  from  and  out  of  the 
Pen-y-van-Issa  estate,  the  property  of  Robert  Phillips,  Esq.,  the  way- 
leave  or  sum  of  9fd.,  for  every  11  tons  of  coals,  of  the  weight  aforesaid, 
not  being  the  produce  of  the  lands  thereinbefore  described,  which  should 
be  conveyed  by  the  plaintiff,  his  executors,  administrators,  or  assigns, 
through  the  said  lands,  and  should  have  been  raised  and  gotten  from  and 
out  of  any  other  lands  than  the  Pen-y-van-Issa  estate,  the  way-leave  or 
sum  of  did. ;  and  it  was  thereby  declared  and  agreed  that  the  rents, 
royalties,  and  sums  of  money  thereby  reserved,  should  be  paid  free  from 
taxes,  without  any  reduction  or  abatement  on  account  of  any  claim  made 
or  to  be  made  by  Benjamin  Hall,  Esq.,  lord  of  the  manor  of  Abercame, 
of,  for,  or  in  respect  of  the  said  coals,  or  any  of  them,  or  the  working, 
raising,  or  carrying  away  of  the  same,  or  otherwise  howsoever ;  and  that, 
whilst  the  said  rent  of  4267.  5$.  should  continue  due'  and  payable,  the 
same  should  be  paid  by  quarterly  payments  on  the  1st  of  August,  the 
1st  of  November,  the  Ist  of  February,  and  the  1st  of  May, — the  first 
of  such  payments  to  be  calculated  as  having  become  due  and  payable  on 
the  Ist  of  August,  1884 ;  and  that,  in  case  the  said  royalty  or  galeage 
of  9id.  per  ton  should  exceed  in  any  one  year  of  the  said  term,  the  said 
rent  of  4262.  5«.,  such  excess  should  be  paid  at  the  expiration  of  such 
year ;  and  that,  at  the  same  time,  all  such  sums  as  during  the  preceding 
year  might  have  become  due  for  way-leave,  should  be  paid, — all  and 
every  the  payments  thereby  reserved,  being  made  by  the  promissory 
notes  or  acceptances  of  the  plaintiff,  his  executors,  administrators,  or 
assigns,  payable  in  two  months  from  the  time  when  the  said  rents, 
galeages,  or  sums  of  money  should  have  become  due  and  payable: 
And  the  plaintiff  did  thereby,  for  himself,  his  heirs,  executors,  and 
'^'administrators,  covenant,  promise,  and  agree  to  and  with  the  (-♦ogo 
said  Margaret  Thomas  and  William  Trew,  their  heirs  and  assigns, 
that  he,  the  plaintiff,  his  executors,  administrators,  or  assigns,  or  some  or 
one  of  them,  should  and  would  well  and  truly  pay  or  cause  to  be  paid 
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unto  the  said  Margaret  Thomas  and  William  Trew,  or  to  one  of  them, 
their  or  one  of  their  heirs  or  assigns,  or  other  the  person  or  persons  who, 
under  the  reservations  thereinbefore  contained,  should  be  entitled  to 
receive  the  same,  the  said  rent,  galeage,  and  wayleave,  and  yield  and 
render  the  coal  thereinbefore  reserved,  at  the  respective  times,  and  in 
the  manner  and  proportion  thereinbefore  mentioned :  That  afterwards, 
and  during  the  continuance  of  the  said  demise,  to  wit,  on  the  1st  of 
January,  1845,  by  a  certain  indenture  of  assignment  then  made  between 
the  plaintiff  of  the  first  part,  the  defendant  of  the  second  part,  and  one 
John  Reid  of  the  third  part, — profert, — the  plaintiff,  for  the  considera- 
tions therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  John  Reid,  his  executors,  administrators,  and  assigns,  all 
and  singular  the  mine,  vein,  pit,  grove,  bed,  and  hole  of  coal,  liberties, 
privileges,  licenses,  powers,  and  authorities,  rights,  members,  and  appur- 
tenances demised  by  and  then  held  under  and  by  virtue  of  the  said 
indenture  of  lease  (except  as  is  there  mentioned  to  be  excepted)  and 
also  the  said  indenture  of  lease.  To  hold  the  same  (except  as  aforesaid) 
unto  the  said  John  Reid,  his  executors,  administrators,  and  assigns,  from 
thenceforth,  for  and  during  all  the  residue  then  to  come  and  unexpired 
of  the  said  term  of  twenty  years  granted  by  the  said  indenture  of  lease, 
and  to  hold,  possess,  and  enjoy  the  coals  that  should  and  might  during  the 
said  term  be  found,  gotten,  or  raised  in  or  under  the  hereditaments  men- 
tioned in  the  said  indenture  of  lease,  unto  the  said  John  Reid,  his  execu- 
tors, administrators,  and  assigns,  to  and  for  his  and  their  own  absolute 
*2Q^1  *^^^  *^^  benefit,  as  his  and  their  own  proper  goods  and  chattels, 
— subject,  nevertheless,  to  the  payment  of  the  several  rents,  gale- 
ages,  wayleaves,  and  sums  of  money  in  and  by  the  said  indenture  of 
lease  reservctd  and  made  payable,  save  only  the  arrears  thereof,  if  any,  to 
the  day  of  the  date  of  the  said  indenture  of  assignment,  and  to  the  per- 
formance and  observance  of  the  covenants,  conditions,  provisoes,  declara- 
tions, and  agreements  therein  contained  on  the  part  of  the  tenant,  lessee,  or 
assignee,  his  executors,  administrators,  and  assigns,  to  be  paid,  observed, 
and  performed ;  and  it  was  thereby  declared  by  and  between  the  said 
parties  to  those  presents,  that  the  said  John  Reid,  his  executors,  adminis- 
trators, and  assigns,  should  stand  possessed  of  all  and  singular  the  pre- 
mises thereinbefore  assigned,  or  otherwise  assured,  or  intended  so  to  be, 
upon  the  trusts,  and  for  the  intents  and  purposes  thereinafter  expressed 
and  contained,  that  is  to  say,  in  trust  for  the  said  defendant,  his  execu- 
tors, administrators,  and  assigns,  until  default  should  be  made  by  him  in 
payment  of  the  sum  of  1575Z.  and  interest,  or  any  part  thereof  respec- 
tively, in  the  shares,  or  at  all  the  times,  and  in  the  manner  therein- 
before appointed  for  the  payment  thereof  respectively,  or  until  default 
should  be  made  by  the  defendant,  his  heirs,  executors,  or  administrators, 
in  the  performance  of  the  covenants  thereinafter  contained  on  the  part 
of  the  defendant;  and  upon  this  further  trust,  that,  if  the  defendant,  h  is 
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heirs,  executors,  administrators,  or  assigns,  should  pay  or  cause  to  bo 
paid  the  said  sum  of  1575/.,  and  the  interest  thereon,  to  the  plaintiff, 
his  executors,  administrators,  or  assigns,  in  the  shares,  or  at  the  times, 
and  in  the  manner  thereinbefore  appointed  for  payment  thereof  respec- 
tively, and  should  duly  and  faithfully  perform  the  covenants  of  him  the 
defendant  thereinafter  contained,  then,  and  in  that  case,  he,  the  said  John 
Reid,  his  executors,  ^administrators,  and  assigns,  should,  immedi-  r^ioq 4 
ately  after  such  payment  should  be  so  made  as  aforesaid,  upon 
the  request,  and  at  the  costs  and  charges  of  the  defendant,  his  executors, 
administrators,  or  assigns,  assign  the  said  mine,  vein,  pit,  grove,  bed,  and 
hole  of  coal,  and  other  the  said  premises  thereby  assigned,  or  intended 
BO  to  be,  with  their  appurtenances,  unto  the  defendant,  his  executors, 
administrators,  or  assigns,  for  and  during  all  the  residue  which  should 
be  then  unexpired  of  the  said  term  thereby  assigned,  or  intended  so  to 
be,  for  his  and  their  own  use  and  benefit;  but,  if  default  should  be 
made  by  the  defendant,  his  executors,  administrators,  or  assigns,  in  the 
payment  of  the  said  sum  of  1575Z.  and  interest,  or  any  part  thereof 
respectively,  for  the  space  of  fourteen  days  next  after  any  one  of  the 
several  days  or  times  thereinbefore  appointed  for  payment  of  the  same 
respectively, — the  same  having  been  demanded  in  writing ;  or,  if  default 
should  be  made  in  performance  of  the  covenants  of  the  defendant  there- 
inafter contained,  or  any  or  either  of  them ;  then,  and  in  either  of  the 
said  cases,  and  immediately  thereupon,  upon  trust  that  he  the  said  John 
Reid,  his  executors,  administrators,  or  assigns,  did  and  should  absolutely 
sell  and  dispose  of  the  said  mine,  vein,  pit,  grove,  bed,  and  hole  of  coal, 
and  premises  thereby  assigned,  or  intendecji  so  to  be,  in  manner  therein 
mentioned ;  and  the  defendant  did  thereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant,  promise,  and  agree  to  and  with  the 
plaintiff,  his  executors  and  administrators,  that  he  the  defendant,  his  execu- 
tors, administrators,  or  assigns,  or  some  or  one  of  them,  should  and  would, 
at  all  times  during  so  long  as  he  or  they  should  he  in  possession  or  receipt  of 
the  rents,  produce,  and  profits  of  the  said  premises  thereby  assigned,  under 
the  trusts  thereinbefore  contained,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  lessors  of  the  said  premises,  or  the  person  or  persons  who, 
♦under  the  reservations  contained  in  the  said  lease,  should  be  r*oqc 
entitled  to  receive  the  same,  the  rents,  galeages,  and  wayleaves 
therein  reserved  and  made  payable,  and  should  and  would  yield  and  ren- 
der the  coals  therein  reserved,  at  the  respective  times,  and  in  the  manner 
and  proportions  therein  mentioned;  and  should  observe,  perform,  and  fulfil 
all  other  the  covenants,  conditions,  provisions,  and  agreements  therein 
contained,  which,  on  the  part  of  the  lessee  or  assignee  of  the  said  pre- 
mises, ought  to  be  paid,  observed,  and  performed,  or  such  of  them  as  then 
remained  subsisting,  unperformed,  or  capable  of  taking  effect ;  and  should 
and  would,  at  all  times  thereafter,  effectually  keep  harmless  and  indem- 
nified the  said  plaintiff,  his  heirs,  executors,  and  administrators,  and  also 


295  CROSSFIELD  v,  MORRISON.    H.  V.  1849. 

the  said  John  Reid,  his  executors,  administrators,  or  assigns,  of,  from, 
and  against  the  rents,  covenants,  conditions,  provisions,  stipulations,  and 
agreements,  reserved  and  contained  by  and  in  the  said  indenture  t>f  lease, 
and  of  and  from  and  against  all  actions,  suits,  costs,  charges,  damages, 
and  expenses,  claims,  and  demands  whatsoever,  for  or  in  respect  of  the 
Aame  covenants,  conditions,  provisions,  stipulations,  and  agreements,  or 
otherwise  in  relation  thereto :  That,  after  the  making  of  the  said  inden- 
ture of  lease,  and  during  the  continuance  of  the  said  demise,  to  wit,  on 
the  28th  of  September,  1836,  the  said  William  Trew  departed  this  life, 
leaving  the  said  Margaret  Thomas  him  surviving,  who  thereupon,  to  wit, 
on  the  day  and  year  last  aforesaid,  became  and  was  seised  of  the  rever- 
sion of  and  in  the  said  demised  premises,  and  entitled  to  the  rents,  gale- 
age,  and  wayleave  reserved  and  made  payable  by  the  said  indenture  of 
lease  as  aforesaid ;  and,  being  so  seised  and  entitled,  she,  the  said  Mar- 
garet Thomas,  theretofore,  and  after  the  1st  of  January,  1838,  to  wit, 
on  the  18th  of  July,  1838,  duly  made  and  published  her  last  will  and 
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testament  in  writing,  bearing  date  the  '''day  and  year  last  afore- 


said,— and  which  said  will  was  then  duly  signed  at  the  foot  thereof 
by  the  said  Margaret  Thomas,  in  the  presence  of  two  credible  witnesses, 
present  at  the  same  time,  and  was  then  attested  and  subscribed  by  such 
witnesses,  in  the  presence  of  the  said  Margaret  Thomas,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, — and  thereby, 
amongst  other  things,  gave  and  devised  the  said  demised  premises  unto 
Dacey  Miles,  Elizabeth  Watkins,  and  Moses  Watkins,  their  heirs  and 
assigns,  and  then  appointed  the  said  Dacey  Miles,  Elizabeth  Watkins, 
and  Moses  Watkins,  executrix  and  executors  of  her  said  will ;  and  the 
said  Margaret  Thomas  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  died  so  seised  of  the  said  reversion  of  and  in  the  said 
demised  premises,  with  the  appurtenances,  as  aforesaid,  without  altering 
her  said  will  as  to  the  said  devise  of  the  said  demised  premises ;  where- 
upon and  whereby  the  said  Dacey  Miles,  Elizabeth  Watkins,  and  Moses 
Watkins,  became  and  were  seised  of  the  said  reversion,  in  their  demesne 
as  of  fee ;  and,  being  so  seised,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  Dacey  Miles  and  Moses  Watkins  departed  this  life, 
leaving  the  said  Elizabeth  Watkins  them  surviving,  who  then  became, 
and,  at  the  time  of  the  making  of  the  payments  by  the  plaintiff  as  there- 
inafter mentioned,  was  seised  of  the  said  reversion,  in  her  demesne  as  of 
fee,  and  was  the  person  who,  under  the  reservations  contained  in  the  said 
lease,  was  entitled  to  the  rents,  galeages,  and  wayleaves  therein  reserved 
and  made  payable :  That,  afterwards,  and  whilst  the  defendant  remained 
and  was  in  possession  or  receipt  of  the  said  rents,  produce,  and  profits 
of  the  said  premises  by  the  said  last-mentioned  indenture  of  assignment, 
under  the  trusts  of  the  said  indenture  of  assignment  contained,  to  wit,  on 
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the  10th  of  August,  1846,  a  large  sum  of  money,  to  wit,  the 
sura  of  *106Z.  11«.  3c?.,  of  the  rent  or  sum  of  426?.  5«.,  of  the  yearly 
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rent  aforesaid,  reserved  by  the  said  indenture  of  lease,  became  and  was 
due  and  payable  to  the  said  Elizabeth  Watkins,  under  and  by  virtue  of 
the  said  indenture  of  lease,  for  one  quarter's  rent,  due  on  the  day  and 
year  last  aforesaid;  and  that,  afterwards,  and  whilst  the  defendant 
remained  and  was  in  possession  or  receipt  of  the  rents,  produce,  and 
profits  as  aforesaid,  to  wit,  .on  the  Ist  of  November,  in  the  year  last  afore- 
said,  a  certain  other  large  sum  of  money,  to  wit,  the  further  sum  of  106/. 
lit.  3d.,  of  the  rent  or  sum  of  4262.  5#.  of  tiie  yearly  rent  aforesaid, 
reserved  by  the  said  indenture  of  lease,  also  became  and  was  due  and 
payable  to  the  said  Elizabeth  Watkins,  under  and  by  virtue  of  the  said 
indenture  of  lease,  for  another  quarter's  rent  due  on  the  day  and  year 
last  aforesaid;  and  that  afterwards,  and  whilst  the  defendant  remained 
and  was  in  possession  or  receipt  of  the  said  rents,  produce,  and  profits  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  a  certain  other  large 
sum  of  money,  to  wit,  the  sum  of  lllL  18s.  4(2.,  for  a  galeage  rent  of 
9f  d.  per  ton,  of  the  weight  aforesaid,  for  2755  tons  of  coal  which 
remained  unworked,  for  the  purpose  of  supporting  the  said  road  leading 
from  the  Pentwyn  lands  of  the  Pen-y-van-Issa  coal  lands,  became  and 
was  also  due  and  payable  to  the  said  Elizabeth  Watkins,  under  and  by 
virtue  of  the  said  indenture  of  lease,— of  all  which  the  defendant  then 
had  notice :  Yet  the  defendant  and  the  said  John  Reid,  although  often 
requeated  so  to  do,  did  not  nor  would,  nor  did  nor  would  either  of  them, 
pay  the  said  rents  or  sums  of  1062.  lit.  8(2.,  1062.  II9.  3(2.,  and  1112. 
18«.  4(2.,  or  any  or  either  of  them,  or  any  part  thereof,  or  give  their  or 
either  of  their  promissory  notes  or  acceptances  for  the  same,  or  any  part 
thereof,  but  wholly  neglected  and  refused  so  to  do ;  and  thereupon,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  2d  of 
December,  1846,  the  now  plaintiff  '''was  called  upon  to  pay,  and  r^oQfi 
was  forced  and  obliged  to  pay,  to  the  said  Elizabeth  Watkins,  a 
large  sum  of  money,  to  wit,  the  sum  of  2502.,  for,  on  account,  and  in 
satisfaction  and  discharge  of  the  said  last-mentioned  rents,  and  which 
were  then  due  and  payable  to  her  as  aforesaid,  under  and  by  virtue  of 
the  said  indenture  of  lease ;  and  the  plaintiff  was  also  put  to  great  costs, 
charges,  and  expenses,  in  consequence  of  the  non-payment  of  the  said 
rents,  and  non-performance  of  the  said  covenants  in  the  said  lease  con- 
tained as  aforesaid,  in  the  whole  amounting  to  a  large  sum  of  money,  to 
wit,  to  the  sum  of  3502., — of  all  which  the  defendant,  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  also  had  notice  ;  yet  the  defendant,  disregarding  his  said  cove- 
nant in  that  behalf  made  as  aforesaid,  had  not  (although  often  requested 
80  to  do)  kept  harmless  and  indemnified  the  plaintiff,  of,  from,  and  against 
the  said  rents,  covenants,  conditions,  provisions,  stipulations,  and  agree- 
ments reserved  and  contained  by  and  in  the  said  indenture  of  lease,  and 
of,  from,  and  against  all  actions,  suits,  costs  and  charges,  damages  and 
expenses,  claims  and  demands  whatsoever,  for  or  in  respect  of  the  cove 
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nants,  conditions,  provisions,  stipulations,  and  agreements,  or  otherwise 
in  relation  thereto,  but,  on  the  contrary  thereof,  had  wholly  neglected  and 
refused,  and  still  did  neglect  and  refuse,  to  keep  harmless  and  indemni- 
fied the  plaintiff  against  the  said  sums  of  106Z.  11».  2d.,  106?.  11«.  Sd., 
and  lllL  18«.  4d.,  so  by  him  paid  to  the  said  Elizabeth  Watkins,  for 
the  rents  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof,  or  of, 
from,  or  against  the  costs,  charges,  damages,  and  expenses  by  him  sus- 
tained as  aforesaid,  in  consequence  of  the  non-payment  of  the  said  rents 
and  non-performance  of  the  said  covenants  in  the  said  lease  contained,  and 
which  on  the  lessee's  part  ought  to  have  been  performed ;  and  so  the  plaintiff 
*9QQ1  *^^  ^^^^  ^^^^  *^^^  *'^®  defendant  had  not  kept  his  said  covenant,  4c. 
J  The  defendant  pleaded, — first,  that  the  said  Margaret  Thomas 
and  William  Trew  did  not,  by  the  said  indenture  in  the  declaration  first 
mentioned,  demise,  &c.,  unto  the  plaintiff,  his  executors,  &c.,  the  said 
mines,  vein,  pit,  grove,  bed,  and  hole  of  coal,  and  other  the  premises, 
except  as  aforesaid,  in  manner  and  form,  &c. 

Secondly,  that  the  said  supposed  indenture  of  assignment  was  not  the 
deed  of  the  defendant. 

Thirdly,  that,  at  the  times  respectively  when  the  said  rents  or  sums  of 
106Z.  11».  3rf.,  106Z.  11«.  8i.,  and  111?.  18«.  ^d.,  or  any  or  either  of 
them,  or  any  part  thereof,  became  due,  the  defendant  was  not  in  posses- 
sion or  receipt  of  the  said  rents,  produce,  or  profits  of  the  said  premises 
by  the  said  indenture  of  assignment  assigned,  under  the  said  trusts 
therein  contained,  in  manner  and  form  as  in  the  declaration  alleged. 

Fourthly,  as  to  so  much  and  such  part  of  the  declaration  as  related 
to  the  non-payment  of  the  said  rents  or  sums  of  106/.  11«.  8{i.,  and  106/. 
6s.  3d.,  and  1111.  18«.  4d., — that,  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned  in  respect  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  of  January,  1847,  and  on 
divers  other  days  and  times  afterwards,  he  (the  defendant)  paid  to  the 
plaintiff,  and  the  plaintiff  then  accepted  and  received  of  the  defendant, 
divers  sums  of  money  amounting,  to  wit,  to  all  the  moneys  in  the  decla- 
ration mentioned,  in  full  satisfaction  and  discharge  of  the  said  damages 
and  causes  of  action  in  the  declaration  mentioned,  so  far  as  they  relate  to 
the  said  non-payment  of  the  said  rents  or  sums  in  the  introductory  part 
of  this  plea  mentioned. 

Fifthly,  as  to  so  much  and  such  part  of  the  said  declaration  as  relateu 
to  the  defendant's  not  having  kept  harmless  and  indemnified  the  plaintiff 
^  in  manner  *and  form  as  therein  alleged, — that  he,  the  defendant, 

J  did  keep  harmless  and  indemnify  the  plaintiff  against  the  said  rents 
or  sums  of  106Z.  11».  8d.,  106Z.  11«.  3d.,  and  lllZ.  18s.  4d.,  and  of,  from, 
and  against  the  said  costs,  charges,  damages,  and  expenses  by  the  plain- 
tiff sustained  as  aforesaid,  according  to  the  defendant's  covenants,  &c. 

Sixthly,  as  to  the  causes  of  action  in  the  introductory  part  of  the  third 
plea  mentioned, — that  the  plaintiff  did  not  pay  the  said  moneys,  or  any 
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of  them,  or  any  part  thereof,  nor  was  ^he  plaintiff  put  to,  nor  did  he  sus- 
tain, the  said  costs,  charges,  and  expenses,  or  any  of  them,  or  any  part 
thereof,  in  manner  and  form  as  in  the  declaration  alleged. 

These  pleas  all  concluded  to  the  country,  and  the  plaintiff  joined  issue 
upon  them. 

At  the  trial,  before  Erle,  J.,  at  the  summer  assizes  at  Monmouth,  in 
1847,  a  verdict  was  taken  for  the  defendant  on  the  third  issue,  and  for 
the  plaintiff  on  all  the  others ;  leave  being  reserved  to  the  plaintiff  to 
move  that  the  judgment  might  be  entered  for  him  for  266?.  10«.,  if  the 
court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  judgment, 
notwithstanding  the  verdict,  on  the  third  issue. 

Talfourd^  Serjt.,  in  Michaelmas  term,  1847,  obtained  a  rule  nisi 
accordingly. 

Whateley  and  Sir  T.  Phillips  showed  cause  at  the  sittings  in  banco 
after  last  Trinity  term.  It  is  clear  from  the  terms  of  the  covenant,  that 
the  liability  of  the  defendant  under  the  covenant  to  indemnify,  was,  like 
the  covenant  for  payment  of  the  rent  and  galeages,  to  be  limited  to  the 
time  during  which  he  should  be  "  in  possession  or  receipt  of  the  rents,  pro- 
duce, and  profit  of  the  premises  thereby  assigned :  Sugden's  Vendors  and 
♦Purchasers,  11th  edit.  Vol.  II.,  ch.  13,  §3 ;  ch.  14,  §2.  In  Brown-  rm^Q^ 
ing  V,  Wright,  2  Bos.  &  Pull.  13,  A.,  after  granting  certain  pre-  ^ 
mises  in  fee  to  B.,  and  after  warranting  the  same  against  himself  and  his 
heirs,  covenanted,  that,  notwithstanding  any  act  by  him  done  to  the  con- 
trary, he  was  seised  of  the  premises  in  fee,  and  that  he  had  full  power  ^  ^c., 
to  convey  the  same  ;  he  then  covenanted,  for  himself,  his  heirs,  executors, 
and  administrators,  to  make  a  cart-way,  and  that  B.  should  quietly  enjoy 
without  interruption  from  himself,  or  any  person  claiming  under  him ; 
and,  lastly,  that  he,  his  heirs  and  assigns,  and  all  persons  claiming  under 
him,  should  make  further  assurance :  it  was  held,  that  the  intervening 
general  words,  "full  power,  &c.,  to  convey,"  were  either  part  of  the 
preceding  special  covenant,  or,  if  not,  that  they  were  qualified  by  all 
the  other  special  covenants  against  the  acts  of  himself  and  hi§  heirs. 
So,  in  Foord  v.  Wilson,  8  Taunt.  543,  the  assignor  of  a  term  covenanted 
that  he  had  not  at  any  time  done  any  act  whereby  the  premises  assigned 
could  be  encumbered ;  and  that,  notwithstanding  any  such  act,  the  lease 
was  a  good  and  subsisting  lease,  and  that  the  defendant,  at  the  time  of 
executing  the  assignment,  had  in  himself  good  right  to  assign  the  pre- 
mises in  manner  aforesaid:  it  was  held,  that  the  covenant  that  the 
assignor  had  good  right  to  assign,  was  qualified  and  restrained  to  his  own 
acts  only.  In  Nind  v.  Marshall,  1  Brod.  &  Bingh.  319,  the  assignor 
of  a  lease  covenanted  for  quiet  enjoyment  during  the  term,  "without  the 
lawful  let,  suit,  interruption,  &c.,  of  J.  M.,  his  executors,  administrators, 
or  assigns,  or  any  of  them,  or  any  other  person  or  persons  whomsoever 
having  or  claiming  any  estate,  or  right  in  the  premises,  and  that  free  and 
clear,  and  freely  and  clearly  discharged,  or  otherwise  by  J.  M.,  his  heirs, 
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^executors,   or    administrators,    defended,    kept    harmless,  and 


indemnified  from  all  former  gifts,  grants,  bargains,  sales,  leases, 
mortgages,  assignments,  rents  and  arrears  of  rents,  statutes,  judgments, 
recognisances,  made  or  sufiered  by  J.  M.,  or  by  their  or  either  of  their 
acts,  means,  default,  procurement,  consent,  or  privity,"  preceded  by  a 
covenant  that  the  lease  was  a  good  lease,  notwithstanding  any  act  of  J. 
M.,  and  followed  by  a  covenant  for  further  assurance  by  J.  M.,  his  exe- 
cutors, administrators,  and  all  persons  whomsoever  claiming,  during  the 
residue  of  the  term,  any  estate  in  the  premises  under  him  or  them :  it 
waa  held,  by  Dallas,  C.  J.,  Burbough,  J.,  and  Richardson,  J., — Park, 
J.,  diaaentiente, — that  the  covenant  for  quiet  enjoyment  extended  only 
against  the  acts  of  the  covenantor  and  those  claiming  under  him,  and  not 
against  the  acts  of  all  the  world.  "In  this,"  says  Dallas,  C.  J.  (2  J. 
B.  Moore,  735,  1  Brod.  &  Bingh.  345),  "  as  in  every  similar  case,  it  is  j» 
question  of  intention,  to  be  collected,  not  merely  from  the  words  of  any 
one  covenant,  but  by  comparing  all  the  covenants,  each  with  the  other, 
so  that  the  construction  be  made  on  the  entire  deed ;  and  this,  without 
reference  to  the  order  in  which  the  covenants  are  found."  And,  after 
reviewing  the  authorities  that  were  cited,  and  referring  to  the  particular 
language  of  the  covenants,  he  concludes  (1  Brod.  &  Bingh.  348,  349; 
J.  B.  Moore,  739), — "  On  the  whole,  therefore,  when  I  find  the  deed 
begin  and  end  with  a  restrictive  covenant,  when  I  find  intermediate 
restrictive  covenants,  when  I  find  in  the  very  clause  in  which  the  sup- 
posed general  covenant  occurs,  that  it  is  immediately  preceded  by  a 
restrictive  covenant ;  when  I  further  find,  that,  to  suppose  the  general 
words  were  added  to  enlarge  the  restrictive  words,  would  be  inconsistent 
*^0^1  ^^^^  special  restraining  words  which  *immediately  follow,  and 

would  give  them  a  sense  different  from  what  they  bear  in  a  sub- 
sequent covenant :  putting  all  these  circumstances  together,  and  having 
to  assign  a  meaning  to  the  general  words,  not  merely  by  themselves,  nor 
even  as  they  follow  special  words,  but  as  they  themselves  are,  in  every 
subsequent  covenant,  followed  by  restrictive  words ;  if  there  were  more 
of  difficulty  in  this  case  than  appears  to  me  to  belong  to  it,  still,  on  the 
whole,  I  should  be  of  opinion  that  the  general  intention  is  clear  ;  and,  in 
favour  of  a  clear  intention,  that  is,  such  intention  to  be  collected  from 
the  whole  deed,  I  should  consider  that  these  words  might  even  be  rejected, 
if  necessary.  But  this  I  do  not  see  any  necessity  to  do,  because  I  think 
^all  persons  whatsoever*  must  be  construed  to  mean  persons  of  the 
description  in  the  other  covenants,  that  is,  persons  claiming  under  the 
covenantor,  or  persons  claiming  under  them ;  and  that  they  are  in  the 
nature  of  sweeping  and  comprehensive  words,  introduced  to  give  the 
largest  effect  to  the  special  words,  reference  being  had  to  their  special 
nature,  and,  as  such,  ranging  under  known  rules  oT  construction,  and  to 
be  explained  and  applied  as  I  have  already  stated."  Putting,  therefore, 
!b  reasonable  construction  upon  this  covenant,  it  is  clear,  that,  if  not 
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limited  in  express  terms  to  the  defendant's  possession,  the  covenant,  in 
its  nature,  is  one  that  could  only  enure  during  the  continuance  of  the 
estate. 

At  all  events,  the  plaintiff  is  not  entitled  to  judgment  non  obstante 
veredicto.  In  Pitts  v.  Polehampton,  1  Ld.  Raym.  390,  Lord  Holt  lays 
it  down,  that,  "  where  the  defendant's  plea  confesses  the  duty  demanded 
by  the  plaintiff,  and  does  not  avoid  it  suflSciently,  if  the  issue  be  imma- 
terial, and  found  for  the  plaintiff,  he  shall  have  judgment ;  but,  if  the 
defendant's  plea  goes  in  discharge  of  the  action,  and  issue  is  taken  imma- 
terially, and  verdict  for  *the  plaintiff,  a  repleader  shall  be  granted/*  r*Q04 
And  in  La&bert  v.  Taylor,  4  B.  &  C.  138,  6  D.  &  R.  188,  Abbott,  ^ 
C.  J^  says :  "  The  question  whether  the  plaintiff  can  have  judgment,  or 
whether  there  ought  to  be  a  repleader,  depends  upon  the  question  whether 
the  plea  does  or  does  /lot  contain  a  confession  of  a  cause  of  action :  if  a 
cause  of  action  be  confessed  by  the  plea,  and  the  matter  pleaded  in 
avoidance  be  insufficient,  the  plaintiff  is  entitled  to  judgment,  notwith- 
standing the  verdict :  if  the  plea  does  not  confess  a  cause  of  action,  there 
most  be  a  repleader."  In  Goodburne  v.  Bowman,  2  M.  &  Scott,  706, 
TiNDAL,  C.  J.,  suggests  that  the  cases  establish,  that,  "  if  the  plea  does 
not  confess  a  cause  of  action,  and  does  contain  a  sufficient  avoidance, 
it  is  bad,  and  a  repleader  must  be  awarded/'  It  is  true  that  was  not 
essential  to  the  decision  of  that  case.  In  Plummer  v.  Lee,  2  M.  &  W. 
496,  5  Dowl.  P.  C.  755,  which  was  an  action  of  debt  on  an  award,  by 
an  administratrix,  the  declaration  stated,  that,  on  the  12th  of  July,  1833, 
a  settlement  of  part  of  the  accounts  took  place  between  the  deceased 
and  the  defendant;  it  then  stated  a  submission  to  arbitration  by  the 
plaintiff,  as  administratrix,  and  the  defendant,  and  an  award :  the  first 
plea  traversed  the  making  of  the  award  ;  the  second  traversed  that  the 
settlement  took  place  on  the  day  mentioned  in  the  declaration ;  the  third 
traversed  the  making  of  such  settlement  at  any  time :  on  the  trial,  the 
plaintiff  had  a  verdict  on  the  first  and  third  issues,  and  the  defendant  on 
the  second :  and,  after  argument,  and  time  taken  to  consider,  the  court 
held  that  the  second  plea  did  not  contain  any  confession^  and  that  judg- 
ment non  obstante  veredicto  could  not  be  given,  but  awarded  a  repleader. 
In  Gwynne  v.  Burnell,  6  N.  C.  463,  1  Scott,  N.  R.  711,(a)  the  House 
of  Lords  would  *have  awarded  a  repleader,  upon  the  authority  r+onc 
of  the  cases  above  cited,  if  it  had  been  competent  to  a  court  of 
error  so  to  do.(6)  In  Negelen  v,  Mitchell,  7  M.  &  W.  612,  the  plea 
confessed  but  did  not  avoid.  In  2  Wms.  Saunders,  319  d,  n.  (A),  it  is 
said,  that,  ^'  where  a  plea  is  good  in  form,  though  not  in  fact,  or,  in  other 
words,  if  it  contain  a  defective  title  or  ground  of  defence,  by  which  it  is 
apparent  to  the  conrt,  upon  the  defendant's  own  showing,  that,  in  any 
way  of  putting  it,  he  can  have  no  mcftits,  and  the  issue  joined  thereon 

(a)  Cited  1  M.  A  G.  939;  6  M.  A  G.  674;  2  Mftnn.  Gr.  A  S.  444,  3  Id.  492,  6  Id.  289. 

[b)  See  2  Wms.  Sannd.  319  b,  n.  (e). 
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be  found  for  him,  then,  as  the  awarding  of  a  repleader  would  not  mend 
the  case,  the  court,  for  the  sake  of  the  plaintiff,  will  at  once  give  judg- 
ment non  obstante  veredicto  ;  but,  where  the  defect  is  not  so  much  in  the 
title,  as  in  the  manner  of  stating  it,  and  the  issue  joined  thereon  is  imma- 
terial, so  that  the  court  know  not  for  whom  to  give  judgment,  whether 
for  the  plaintiff  or  defendant,  there,  for  their  own  sake,  they  will  award 
a  repleader."  [Maulb,  J.  As  the  plaintiff  was  wrong  in  alleging  an 
immaterial  fact,  and  the  defendant  was  wrong  in  traversing  it,  the  latter 
ought  not  to  be  permitted  to  stand  in  the  same  beneficial  position  as  he 
would  have  been  in  if  he  had  demurred,  as  he  ought  to  have  done.]  The 
reason  is  well  given  in  Staples  v.  Heydon,  2  Ld.  Raym.  924,  6  Mod.  10, 
2  Salk.  579,  3  Salk.  121,  where  Lord  Holt  says :  "  Where  the  defend- 
ant confesses  a  trespass,  and  avoids  it  by  such  a  matter  as  can  never  be 
made  good  by  any  sort  of  plea,  there,  in  such  a  case,  judgment  shall  be 
given  upon  the  confession,  without  regard  to  the  finding  upon  an  imma- 
terial issue.  But,  where  the  matter  of  the  justification  is  such  a  matter 
as,  if  it  were  well  pleaded,  would  be  a  good  justification,  there,  though 
*^Ofil  ^^  ^®  ^'^  pleaded,  yet  that  shall  not  *be  taken  to  be  a  confession 

•^  of  the  plaintiff's  action.  And  the  books  do  all  of  them,  if  they 
be  narrowly  looked  into,  turn  upon  this  difference, — where  the  confession 
is  full,  and  the  matter  of  the  plea  is  ill  in  substance." 

Talfourdj  Serjt.,  and  Dowdeawell,  in  support  of  the  rule.  If  this  had 
been  the  case  of  a  mortgage,  with  a  power  to  enter  for  non-payment  of 
the  mortgage-money  or  interest,  it  might  have  been  reasonable  that  the 
covenant  to  indemnify  should  be  limited  to  the  period  of  the  covenantor's 
enjoyment  of  the  property.  This,  however,  is  the  case  of  an  absolute 
sale :  and,  what  is  there  unreasonable  in  a  covenant  to  indemnify  during 
the  continuance  of  the  lease  ?  The  construction  contended  for  on  the 
other  side,  would  expunge  the  words  "at  all  times  thereafter,"  which 
certainly  are  not  idle.  [Maule,  J.  If  those  words  had  not  been  there, 
the  covenant  to  indemnify  would  only  have  been  during  the  defendant's 
possession,  which  would  not  have  been  suflicient.]  The  plaintifi"  is  clearly 
entitled  to  judgment  non  obstante  veredicto.  The  case  falls  precisely 
within  the  rule  laid  down  in  Negelen  v,  Mitchell,  that,  where  there  are 
several  pleas  upon  the  record,  if  one  of  them  traverse  immaterial  matter 
in  the  declaration,  and  the  defendant  has  pleaded  other  material  matters, 
which  have  been  disposed  of  on  proper  issues,  the  court  will  not  grant  a 
repleader.  That  case  overrules  Plummer  v.  Lee.  Here,  the  defendant 
has  traversed  every  material  allegation  in  the  declaration,  and  all  the 
issues  thereon  are  found  against  him.  The  reason  for  a  repleader,  there- 
fore, ceases  to  exist.  Besides,  a  repleader  is  never  awarded  in  favour 
of  the  party  who  makes  the  first  default.  [Coltman,  J.  That  is  con- 
♦^071  *^  *'^®  ^^^  ^^  *^®  ^®®^®  being  found /or  the  party.]  The  court 

^  may,  it  seems,  mould  the  rule,  and,  although  judgment  non*ob»tante 
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veredicto  only  is  asked  for,  they  may  award  a  repleader,  if  they  see 
fit:  FiUeul  v.  Armstrong,  7  Ad.  k  E.  657,  2  Nev.  &  P.  406. 

Our.  adv.  vult. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

After  stating  thfe  pleadings,  the  learned  judge  proceeded  as  follows : — 

At  the  trial,  the  verdict  was  entered  for  the  defendant,  on  the  issue 
joined  on  the  third  plea,  and  for  the  plaintiff,  on  the  other  issues ;  and 
leave  was  reserved  for  judgment  to  be  entered  for  the  plaintiff  for  the 
sum  of  2667.  10«.,  if  the  court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  notwithstanding  the  verdict  on  the  third  plea. 

On  the  argument  before  us,  it  was  insisted,  on  the  part  of  the  defend- 
ant, that  the  defendant  was  only  bound  to  pay  the  rents  and  galeages, 
and  to  perform  the  covenants,  during  such  time  as  he  should  be  in  pos- 
session ;  and  that  the  covenant  to  indemnify  must  be  construed  with  a 
similar  restriction ;  for,  that  it  could  not  be  supposed  that  the  defendant 
would  agree  to  indemnify  the  plaintiff  against  the  breach  of  any  other 
covenants  than  those  which  he  had  undertaken  to  perform ;  and^  as  he 
only  undertook  to  perform  the  covenants  during  such  time  as  he  should 
be  in  possession,  it  could  not  be  the  intention  that  he  should  be  bound 
to  indemnify  against  the  breach  of  any  other  covenants  than  such  as 
were  to  be  performed  during  the  time  he  was  in  possession. 

But  we  think  the  covenant  to  indemnify  is  not  to  be  so  restricted.  At 
the  time  the  deed  was  executed,  it  was  probably  in  contemplation  of  the 
parties  that  the  defendant  would  pay  the  stipulated  price  of  1575/.,  and 
♦remain  in  possession  of  the  colliery :  and,  under  that  expectation,  r^ono 
it  was  of  course  that  the  defendant  should  enter  into  a  covenant  ^ 
to  pay  the  rents  and  perform  the  covenants  during  the  time  that  he  should 
be  in  possession :  but  the  parties  must  also  be  taken  to  have  had  in  their 
contemplation  the  possibility  of  the  defendant's  making  default  in  paying 
the  stipulated  sum,  and  of  the  colliery's  being  sold  by  Reid  under  the 
trusts  of  the  deed.  On  such  a  sale  taking  place,  ;t  was  to  be  expected 
that  covenants  would  be  entered  into  by  the  purchaser,  to  perform  the 
covenants  of  the  original  lease.  But,  the  purchaser  might  make  default 
in  performing  them :  and  it  was,  therefore,  reasonable  that  the  plaintiff 
should  require  from  the  defendant  a  covenant  to  indemnify  him  against 
any  breach  of  the  covenants  of  the  original  lease  after  the  sale :  nor 
could  the  defendant  reasonably  object,  as  it  would  be  only  in  consequence 
of  his  own  default  that  a  sale  would  take  place.  And,  if  we  look  at  the 
terms  of  the  covenants  entered  into  by  the  defendant,  they  are  quite 
consistent  with  this  view  of  the  case ;  the  first  covenant  being,  that  the 
defendant  would  at  all  times,  so  long  as  he  should  be  in  possession,  pay 
the  rents,  &c. ;  the  latter  covenant  being  without  restriction,  that  he 
would  (xt  all  times  indemnify,  that  is  to  say,  whether  in  possession  or 
not. 

Such  being,  in  our  opinion,  the  true  construction  of  the  covenants,  the 
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question  arises,  whether  the  third  plea  famishes  any  defence  to  the 
action. 

It  appears  by  the  declaration,  that  the  assignment  to  Reid.  as  trustee, 
was  made  on  the  1st  of  January,  1840,  and  that  the  sums  on  which  the 
question  arises  became  payab^  *fter  the  assignment.  It  is  also  alleged 
in  the  declaration,  that  those  sums  became,  payable  during  the  time  the 
defendant  was  in  possession.  The  payment  of  the  sums  in  question  is 
alleged  to  have  been  afterwards  (that  is,  after  they  had  become  due  and 
♦3091  P^y*"-^^®)  made  *by  the  plaintiff;  but  it  is  not  alleged  to  have  been 
made  whilst  the  defendant  was  in  possession. 

The  plea  does  not  deny  that  the  sums  in  question  became  due  to  Eliza- 
beth  Watkins  after  the  assignment  to  Reid,  but  denies  only  that  the 
defendant  was  in  possession  or  receipt  of  the  rents,  when  those  sums 
became  payable.  Now,  as  far  as  the  covenant  to  pay  the  rents  is  con- 
cerned, such  a  plea  appears  to  be  a  suflScient  answer ;  for,  the  defendant 
is  only  bound  to  pay  the  rents  whilst  in  possession.  But  it  is  no  answer 
to  the  covenant  to  indemnify ;  it  being  immaterial,  with  reference  to  that 
covenant,  whether  the  defendant  was  in  possession  or  not.  The  plea, 
therefore,  which  professes  to  answer  the  whole  declaration,  does,  in  fact, 
leave  a  material  part  of  the  declaration  unanswered ;  and  the  issue  raised 
by  it,  is,  with  reference  to  the  decision  of  this  cause  on  the  whole  record, 
an  immaterial  issue. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  judgment 
no7i  obstante  veredicto,  or  whether  there  should  be  a  repleader :  and  it 
appears  to  us  that  there  is  no  occasion  for  a  repleader.  The  case  falls 
within  the  reason  of  the  rule  laid  down  by  the  court  of  Exchequer  in 
Negelen  v.  Mitchell,  7  M.  &  W.  612,  that,  if  one  of  several  pleas  tra- 
verses immaterial  matter  in  the  declaration,  and  the  defendant  pleads 
other  material  matters,  which  are  disposed  of  on  proper  issues  raised  upon 
them,  the  reason  for  a  repleader  ceases. 

We  therefore  think,  that,  in  this  case,  there  should  be  judgment  for  the 
plaintiff  non  obstante  veredicto.  Judgment  accordingly. 


*310]      •YOUNG  and  Another  v.  RAINCOCK.     Feb.  14. 

On  the  sale  of  »  messuage,  Ao.,  the  vendor, — by  a  deed,  reciting  that  hit  wife  toa$  the  heir  of  A, 
H.f  deceased,  that  A.  H.  had  died  intestate,  and  that  the  vendor  and  his  wife,  or  one  of  them, 
were  or  was  seised  in  fee,  and  after  farther  reciting  a  settlement  made  on  the  marriage  of  the 
vendor  and  his  wife,  giving  them  a  power  of  appointment,  the  power  was  executed  in  favour  of 
H.  S.  T.  in  fee,— covenanted  "  that  for  and  notwithetanding  any  aety  matter,  or  thing  by  them 
tke  vendor  and  hie  wife,  or  either  of  them,  or  the  eaid  A.  H.,  made,  done,  Ac,  to  the  contrary," 
they,  the  vendor  and  his  wife,  or  one  of  them,  were  or  was  lawfully  and  rightfuUy  seised  of  the 
messuage,  Ac,  and  had  lawful  and  absolute  authority  to  appoint,  Ac,  and  that  it  should  be 
lawftil  for  H.  S.  T.,  his  heirs,  Ac,  peaceably  and  quietly  to  hold  the  messuage,  Ac,  vnthout  any 
lawful  let,  euitt  Ac,  by  them  the  vendor  and  hit  wife,  or  either  of  them,  their  or  either  of  their 
heire,  <fcc.,  or  from  or  by  any  other  pereon  or  pereone  whom0oever  lawfully  or  equitah'y  claiming 
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or  to  dam  h^fy/rom,  or  under  ^  or  in  trust  for  him,  them,  or  either  of  them,  or  the  acid  A,  H.  /  and 
that,  free  and  clear,  Ac,  of,  from,  and  against  all  gifts,  grants,  encumbrances,  Ac,  already  or 
thereafter  to  be  had  and  made,  Ac,  by  the  vendor  and  his  wife,  or  either  of  them,  or  the  said 
A.  H.  deceased,  or  by  any  other  person  or  persons  lawfully  or  equitably  claiming  or  to  ohiim 
by,  from,  or  under,  or  in  trust  for  them,  or  any  or  either  of  thelli,  or  by  their  or  any  or  either 
of  their  acts,  deeds,  means,  defaults,  or  procurement 

The  declaration,  in  an  action  by  the  executors  of  the  covenantee,  after  setting  out  the  covenant 
for  quiet  eigoyment,  assigned  a  breaph  of  that  covenant  as  foUows : — **  that  the  said  H.  S.  Y., 
during  his  lifetime,  was  not  permitted,  nor  was  he  able,  peaceably  and  quietly  to  hold  the  said 
messuage,  Ac,  without  the  lawful  let,  Ac,  of  the  defendant  and  his  wife,  and  of,  from,  and  by 
all  other  persons  whomsoever,  lawfully  and  equitably  claiming  and  to  claim  by,  from,  aadunder, 
and  in  trust  for  him  and  them  and  the  said  A.  H.  deceased ;  but,  on  the  contrary  thereof, 
after  the  making  of  the  indenture,  and  during  the  lifetime  of  the  said  H.  8.  T.,  one  P.  H., 
who  then  claimed,  and  from  thence  hitherto  hath  claimed,  and  etiU  doth  claim  from,  under,  and  at 
heir-at-law  to  the  eaid  A.  H,  deceaeed,  latcful  right  and  title  to  the  eaid  menuage,  Ac,  caused  a 
declaration  in  ejectment  to  be  served  on  the  said  H.  6.  T."  The  declaration  then  set  out  a 
recovery  in  ejectment  by  P.  H.,  claiming  as  above,  and  an  eviction  of  the  said  H.  S.  T.  by  due 
process  of  law. 

To  this  declaration,  the  defendant  pleaded,  inter  alia,  that  A.  H.  died  intestate,  leaving  the  defend- 
ant •  wife  her  only  child  and  heir-at-law,  and  that  the  said  H.  S.  T.,  intending,  Ac,  instigated 
P.  H.  to  claim  right  and  title  to  the  messuage,  and  to  bring  ejectment ;  and  so  the  defendant 
said  that  the  said  H.  S.  Y.,  of  his  own  wrong,  and  by  and  through  his  own  act  and  procurement, 
was  evicted,  Ac 

The  plaintiffs  replied  de  injuria : — 

Held, — first,  that,  assuming  that  the  recital  in  the  deed — that  the  vendor's  wife  was  heir  of  A. 
H. — ^would  have  operated  as  an  estoppel  against  the  plaintiff's  testator,  after  eviction  by  title 
paramount,  if  properly  pleaded  and  relied  upon,  such  estoppel  was  waived  by  joining  issue 
upon  a  replication  which  put  in  issue  the  fact  of  the  wife's  heirship  alleged  in  the  plea,  instead 
of  rejoining  the  estoppel : 

Secondly,  that,  excluding  such  allegation  of  the  heirship  of  the  defendant's  wife,  the  plea  afforded 
no  answer  to  the  action : 

Thirdly,  that  the  allegation  in  the  declaration  that  P.  H.  claimed,  as  heir  to  A.  H.,  lawful  title  to 
the  premises,  though  possibly  objectionable  on  special  demurrer,  on  the  ground  of  uncertainty, 
must,  after  being  pleaded  over  to,  be  understood  to  mean,  not  merely  that  he  claimed,  but  that 
he  had  lawful  title : 

Fourthly,  that  the  generality  of  the  terms  of  the  covenant  for  quiet  enjoyment  was  not  restricted 
by  the  introductory  words, — for  and  notwithstanding,  Ac, — of  the  covenant  for  title. 

This  was  an  action  for  the  breach  of  a  covenant  for  quiet  enjoyment. 
The  cause  was  tried  before  Patteson,  J.,  at  the  *Suffolk  summer  r^o-i-i 
assizes,  1847.  The  plaintiffs  were  the  executors  of  one  Henry 
Shadow  Young,  who  died  in  1846.  The  defendant,  in  1832,  married 
Martha  Ann,  the  only  child  of  Ann  Hopley,  who  purchased  a  small 
estate,  consisting  of  the  house  and  premises  which  were  the  subject  of 
the  present  action,  and  died  intestate  (as  to  this  estate)  in  1827.  Martha 
Ann  Hopley,  her  only  child,  then  entered  into  possession. 

In  1841,  the  defendant  and  Martha  Ann  his  wife  sold  and  convoyed 
the  estate  to  Henry  Shadow  Young,  who  entered  into  possession  thereof. 

In  1845,  one  Peter  Hopley,  who  claimed  to  be  the  heir  of  the  said 
Ann  Hopley,  brought  an  action  of  ejectment  against  Henry  Shadow 
Young,  and  obtained  possession  of  the  premises.  Henry  Shadow  Young 
was  evicted,  and  the  present  action  was  brought  for  a  breach  of  the  cove- 
nant for  quiet  enjoyment  in  the  deed  of  conveyance  on  the  sale  in  1841. 

The  deed  on  which  the  action  was  brought  was  set  out  on  oyer.  By 
that  deed, — after  reciting  a  grant  to  Ann  Hopley,  in  fee,  and  that  the 

r2 
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defendant's  wife  was  the  heir  of  Ann  Hopley,  deceased,  and  that  Ann 
Hopley  had  died  intestate,  and  that  M.  A.  Raincock  was  seised  in  fee  ; 


*: 


312] 


and  after  farther  reciting  a  settlement  made  *on  the  marriage  of 


the  defendant  and  his  wife,  giving  them  a  power  of  appointment, — 
the  power  was  executed  in  favour  of  H.  S.  Young,  in  fee ;  and  the  defend- 
ant covenanted  as  follows : — "  That,  for  and  notwithstanding  any  act, 
matter,  or  thing  by  them,  the  said  G.  D.  Raincock  and  Martha  Ann,  his 
wife,  or  either  of  them,  or  the  said  Ann  Hopley,  deceased,  made,  done, 
omitted,  committed,  executed,  or  knowingly  or  willingly  suffered  to  the 
contrary,  they  the  said  G.  D.  Raincock,  and  Martha  Ann,  his  wife,  oi 
one  of  them,  are  or  is  at  the  time  of  the  sealing  and  delivery  hereof, 
lawfully,  rightfully,  or  absolutely  seised  of  and  in,  or  well  and  sufficiently 
entitled  to,  the  said  messuage  or  tenement,  land,  hereditaments,  and  pre- 
mises hereby  appointed,  granted,  and  released,  or  intended  so  to  be,  and 
every  part  thereof,  with  their  and  every  of  their  appurtenances,  for  a  good, 
sure,  perfect,  absolute,  and  indefeasible  estate  of  inheritance  in  fee-simple 
in  possession,  without  any  manner  of  condition,  trust,  power  of  revoca- 
tion, equity  of  redemption,  remainder,  or  limitation  of  any  use  or  uses, 
or  restraint,  cause,  matter,  or  thing  whatsoever,  to  alter,  change,  defeat, 
encumber,  revoke,  or  make  void  the  same ;  and  that,  for  and  notwithstand- 
ing'any  such  act,  deed,  matter,  or  thing  as  aforesaid,  they,  the  said  G. 
D.  Raincock  and  Martha  Ann,  his  wife,  some  or  one  of  them,  now  have 
or  hath  good  right,  full  power,  and  lawful  and  absolute  authority  to 
appoint,  grant,  bargain,  sell,  release,  and  convey  the  said  messuage^  or 
tenement,  land,  hereditaments,  and  premises  hereby  appointed,  granted, 
and  released,  or  intended  so  to  be,  with  their  appurtenances,  To  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes  hereinbefore 
expressed  and  declared,  and  in  manner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  these  presents ;  and  that  it  shall  and  may 
*31S1   ^^  la'^'^ful  to  and  for  the  said  Henry  Shadow  Young,  *his  heirs, 

appointees,  and  assigns,  from  time  to  time,  and  at  all  times  here- 
after, peaceably  and  quietly  to  enter  into,  hold,  occupy,  possess,  and  enjoy 
the  said  messuage  or  tenement,  land,  hereditaments,  and  premises  hereby 
appointed,  granted,  and  released,  or  intended  so  to  be,  with  their  appur- 
tenances, and  to  have,  receive,  and  take  the  rent«,  issues,  and  profits 
thereof,  and  of  every  part  thereof,  to  and  for  his  and  their  own  use  and 
benefit,  without  any  lawful  let,  suit,  trouble,  denial,  claim,  demand,  inter- 
ruption, or  eviction  whatsoever  of  or  by  them  the  said  G.  D.  Raincock 
and  Martha  Ann  his  wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators,  or  assigns,  or  of,  from,  or  by  any  other  per- 
son or  persons  whomsoever  lawfully  or  equitably  claiming  or  to  claim  by, 
from,  or  under,  or  in  trust  for  him,  them,  or  either  of  them,  or  the  said 
Ann  Hopley,  deceased ;  and  that  free  and  clear,  and  freely  and  clearly 
and  absolutely  acquitted,  exonerated,  released,  and  for  ever  discharged 
or  otherwise  by  the  said  G.  D.  Raincock  and  Martha  Ann,  his  wife,  their 
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heirs,  executors,  and  administrators,  well  and  sufficiently  saved,  defended, 
kept  harmless,  and  indemnified  of,  from,  and  against  all  and  all  mannei 
of  former  and  other  gifts,  grants,  bargains,  sales,  dowers,  and  all  rights 
and  titles  to  dower,  uses,  trusts,  entails,  wills,  mortgages,  leases,  statutes- 
merchant,  or  of  the  staple,  recognisances,  judgments,  executions,  extents, 
rents,  arrears  of  rent,  annuities,  legacies,  sums  of  money,  yearly  pay- 
ments, forfeitures,  re-entry,  debts  of  record,  debts  due  to  the  Queen's 
Majesty,  and  of,  from,  and  against  all  other  estates,  titles,  troubles, 
charges,  debts,  and  encumbrances  whatsoever,  either  already  or  hereafter 
to  be  had  and  made,  executed,  occasioned,  and  suffered  by  the  said  G. 
D.  Raincock  and  Martha  Ann,  his  wife,  or  either  of  them,  or  the  said 
Ann  Hopley,  deceased,  or  by  any  other  person  or  persons  lawfully 
*or  equitably  claiming  or  to  claim  by,  from,  or  under,  or  in  trust  r^o-i^^ 
for  them  or  any  or  either  of  them,  or  by  their  or  any  or  either  of 
their  acts,  deeds,  means,  defaults,  or  procurements :  and,  further,  that 
they,  the  said  G.  D.  Raincock  and  Martha  Ann,  his  wife,  and  their  heirs, 
executors,  and  administrators,  and  all  and  every  other  person  or  persons 
having  or  claiming,  or  who  shall  or  may  hereafter  have  or  claim  any  estate, 
right,  title,  interest,  inheritance,  use,  trust,  property,  claim,  or  demand 
whatsoever,  either  at  law  or  in  equity,  of,  in,  to,  or  out  of  the  said  mes- 
suage or  tenement,  land,  hereditaments,  and  premises  hereby  appointed, 
granted,  and  released,  or  intended  so  to  be,  with  their  appurtenances',  or 
any  of  them,  or  any  part  thereof,  by,  from,  or  under,  or  in  trust  for  them 
the  said  G.  D.  Raincock  and  Martha  Ann,  his  wife,  or  either  of  them,  or 
the  said  Ann  Hopley,  deceased,  shall  and  will,  from  time  to  time,  and  at 
all  times  hereafter,  upon  every  reasonable  request  to  be  made  for  that 
purpose,  by  and  at  the  proper  costs  and  charges  of  the  said  Henry  Sha- 
dow Toung,  his  heirs,  appointees,  or  assigns,  make,  do,  acknowledge, 
execute,  and  perfect,  or  cause  or  procure  to  be  made,  done,  acknowledged, 
executed,  or  perfected,  all  such  further  and  other  lawful  and  reasonable 
acts,  deeds,  conveyances,  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfectly  and  absolutely  appointing,  granting,  con- 
veying, and  assuring  of  the  said  messuage  or  tenement,  land,  heredita- 
ments, and  premises  hereby  appointed,  granted,  and  released,  or  intended 
so  to  be,  and  every  part  thereof,  with  their  appurtenances,  unto  the  said 
Henry  Shadow  Young  and  his  heirs,  to  the  uses,  upon  the  trusts,  and  for 
the  intents  and  purpose*  hereinbefore  declared  or  expressed  concerning 
the  same,  or  to  the  use  of  such  other  person  or  persons,  and  in  such  other 
manner  and  form  as  he  the  said  Henry  Shadow  Young,  his  heirs, 
appointees,  or  *assign8,  or  his  or  their  counsel  in  the  law  shall  r*9|c 
advise  and  require,  and  prepare  and  tender  to  be  made,  done,  and  ■■ 
executed. 

The  declaration,  after  setting  out  the  covenant  for  quiet  enjoyment, 
alleged  for  a  breach,  that  Henry  Shadow  Young,  during  his  lifetime,  was 
not  permitted,  nc-  was  he  able,  from  time  to  time,  and  at  all  times  there- 


315  YOUNG  V.  RAINCOCK.   H.  V.  1849. 

after,  peaceably  and  quietly  to  bold,  occupy,  possess,  or  enjoy  the  said 
hereditaments  and  premises,  nor  was  be  permitted,  nor  was  be  able,  to 
have  and  receive  the  rents,  &c.,  without  the  lawful  let,  suit,  trouble,  &c., 
of  the  defendant  and  Martha  Ann,  his  wife,  and  of,  from,  and  by  all 
other  persons  whomsoever  lawfully  and  equitably  claiming  and  to  claim 
by,  from,  and  under  and  in  trust  for  him  and  -them  and^  the  said  Ann 
Hopley,  deceased ;  but,  on  the  contrary  thereof,  after  the  making  of  the 
said  indenture,  and  during  the  lifetime  of  the  said  Henry  Shadow  Young, 
one  Peter  Hopley,  who  then  claimed,  and  from  thence  hitherto  hath 
claimed,  and  still  doth  claim,  from,  under,  and  as  heir-at-law  to  the  said 
Ann  Hopley,  deceased,  lawful  right  and  title  to  the  said  messuage  or 
tenement,  caused  a  declaration  in  ejectment  to  be  served  on  Henry 
Shadow  Young,  &c.  The  declaration  then  set  out  a  recovery  in  eject- 
ment by  Peter  Hopley,  claiming  as  above  mentioned,  and  an  eviction  by 
due  process  of  law  of  Henry  Shadow  Young. 

To  this  declaration,  the  defendant  pleaded,  that  Ann  Hopley  died  on 
the  6th  of  December,  1827,  intestate  as  to  her  real  estate,  leaving  Mar- 
tha Ann  Rain  cock,  her  only  child  and  heir-at-law ;  that  Henry  Shadow 
Young,  intending  to  harass  and  injure  the  plaintiff,  procured,  instigated, 
and  stirred  up  Peter  Hopley  to  claim  right  and  title  to  the  said  messuage, 
&c.,  and  to  commence  and  prosecute  the  action  of  ejectment ;  and  that 
Peter  Hopley  did,  in  consequence  of  such  procurement,  make  the  said 
*^1fil  ^^*™>  ^^^  commence  and  prosecute  the  said  *action  of  eject- 
^  ment ;  and  so  the  defendant  said  that  the  said  Henry  Shadow 
Young,  of  his  own  wrong,  and  by  and  through  his  own  act  and  procure- 
ment, was  interrupted  and  evicted  from  the  peaceable  and  quiet  possession 
of  the  said  messuage,  &c. 

To  this  plea  the  plaintiff  replied  de  injurid. 

There  were  other  pleas,  to  which,  however,  it  is  unnecessary  to  advert 
in  detail,  as  they  did  not  substantially  differ  from  the  above. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Suffolk  summer  assizes, 
1847,  when  it  was  contended,  on  the  part  of  the  defendant,  that  the 
recital  in  the  deed  of  1841,  that  Martha  Ann  Raincock  was  the  heir  of 
Ann  Hopley,  deceased,  was  conclusive  evidence  of  the  fact. 

The  learned  judge  was  of  opinion,  that,  if  evidence  at  all,  the  recital 
was  not  conclusive  evidence  of  that  fact ;  and,  the  other  evidence  that 
was  given  in  the  cause  having  established,  to  the  satisfaction  of  the  jury, 
that  Martha  Ann  Raincock  was  illegitimate,  a  verdict  was,  by  his  direc- 
tion, found  for  the  plaintiff. 

Prendergasty  in  Michaelmas  term,  1847,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  or  to  arrest  the  judgment.  He 
referred  to  Rees  d.  Chamberlain  v,  Lloyd,  Wightwick,  121,  Bowman  v. 
Taylor,  2  Ad.  &  E.  278,  Lampon  v.  Corke,  5  B.  &  Aid.  606,  Co.  Litt. 
47  b,  Stephen  on  Pleading,  5th  edit.  p.  227,  Browning  v.  Wright,  2  B. 
&  P.  13,  Hosier  v.  Searle,  2  B.  &  P.  299,  and  Payler  v.  Homershani,  4 
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M.  &  Selw.  423.     [Wilde,  C.  J.,  referred  to  Hayne  v.  Maltby,  8  T.  11. 
438,  and  Lainson  v.  Tremere,  1  Ad.  k  E.  792,  3  N.  &  M.  603.] 

*  Biggs  Andrews^  O'MaUei/y  and  WorllegSy  in  Trinity  term  last  r*qn  ^ 
showed  cause.  The  facts  are  simple.  The  covenant  upon  which 
the  question  arises,  is  the  usual  covenant  for  quiet  enjoyment  in  a  case 
where  the  vendor  comes  in  as  heir-at-law  of  a  deceased  person.  The 
third  plea  states  that  Ann  Hopley  died  intestate  (as  to  her  real  estate) 
on  the  5th  of  December,  1827,  leaving  Martha  Ann  Raincock  her  only 
child  and  heir-at-laWy  that  Henry  Shadow  Young  procured  one  Peter 
Hopley  to  claim  title  to  the  messuage,  that  Peter  Hopley  did  make  claim, 
and  that  so  the  said  Henry  Shadow  Young  was  evicted  by  his  own  act 
and  procurement.  It  was  proved  that  Peter  Hopley,  claiming  as  heir- 
at-law  of  the  deceased  Ann  Hopley,  brought  ejectment,  and  recovered 
possession  of  the  premises  from  Henry  Shadow  Young,  the  vendee.  The 
principal  question  is,  whether  the  recital  in  the  purchase  deed, — that 
Martha  Ann  Raincock  was  the  heir  of  Ann  Hopley,  operated  to  estop 
the  plaintiffs  from  saying  that  any  one  else  was  her  heir-at-law.  It  is 
submitted  that  it  did  not.  The  deed  contains  an  express  covenant  for 
quiet  enjoyment,  and  for  freedom  from  eviction  by  Raincock  and  his 
wife,  their  or  either  of  their  executors  and  administrators,  or  by  any 
other  person  or  persons  whomsoever,  lawfully  or  equitably  claiming  or  to 
claim  by,  from,  or  under,  or  in  trust  for  him,  them,  or  either  of  them, 
"or  the  said  Ann, Hopley^  deceased.**  In  Co.  Litt.  352  a,  it  is  said 
"  JEstoppe  Cometh  of  the  French  word  estoupe,  from  whence  the  English 
word  stopped :  and  it  is  called  an  estoppel  or  conclusion,  because  a  man's 
own  act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or  plead 
the  truth."  In  Viner's  Abridgment,  tit.  JEstoppel  (M),  No.  11,  pi.  8,  the 
following  case  is  put: — If  A.  S.,  reciting  by  her  deed  that  she  is  feme 
covert  (and  in  truth  she  is  B.feme  sole\  grants  an  annuity,  *kQ.^  it  rucoi  o 
is  a  good  grant,  for  that  is  but  a  void  recital^  and  the  grantee 
need  not  put  that  in  his  writ,  and  that  cannot  be  a  conclusion  to  him 
when  he  shows  the  deed. (a)  But,  if  feme  covert^  reciting  by  her  deed 
that  she  is  a  feme  sole,  grants  an  annuity,  this  is  a  void  grant,  for,  she 
shall  not  be  concluded  by  this  recital,  &c."(6)  Again,(c)  "Indenture 
between  lord  and  tenant,  reciting  that  the  tenant  held  of  the  lord  by 
homage,  fealty,  and  10s.  rent,  the  lord  confirms  his  estate  salvo  antiquo 
dominico  et  servitio  ;  and  it  was  held,  that,  though  it  was  indented,  and 
both  sealed,  yet,  because  it  is  a  recital,  and  all  the  words  of  the  lord 
only,  therefore  it  shall  not  estop  the  tenant  to  plead  hors  de  sonfee.*\d)  In 
Doe  d.  Pritchard  v.  Dodd,  2  N.  &  M.  838,  it  was  held,  that,  where  a  party 
to  a  conveyance  is  therein  described  as  heir-at-law  of  J.  P.,  a  surviving 

(a)  Perk.  §  40;  citing  3  E.  3  Itin.  Not.  Esto.  132,  Fiti.  Abr.  tit.  Ettoppely  pi.  132. 
(6)  Perk.  |  4L 

(c)  Tit.  Rteital  (A),  pi.  2. 

(d)  Citing  Brooke's    Abridgment,  title  Faitt,  j  I.  4,  which  cites  36  H.  6,  fo.  34  (M.  35  H.  fi,  fa 
34  A,  pL  41). 
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def]«ee  of  the  legal  estate,  such  description  is  not  evidence  of  the  pricr 
death  of  the  co-devisees,  or  that  such  party  is  heir  of  J.  P.,  even  against 
another  party  who  executed  the  conveyance.  Taunton,  J.,  there  said ; 
"I  think  the  mere  description  of  Oldham  as  heir  of  the  siirviving 
trustee,  is  insufficient,  without  extrinsic  evidence  that  the  description  is 
true.  The  rule  is,  that  a  recital  shall  not  be  evidence  for  the  party 
making  the  recital,  though  it  may  be  so  against  him."  If  that  be  cor- 
rect, there  would  be  no  misdirection  here,  even  if  the  learned  judge  had 
told  the  jury  that  the  recital  in  the  deed  of  1841  was  no  evidence  at 
all,  against  the  plaintiffs,  of  the  truth  of  the  matter  therein  'stated.  In 
Bowman  v,  Taylor,  2  Ad.  &  £.  278,  the  matter  recited  was  the  very 
foundation  of  the  obligation  entered  into.  Lord  Denman  there 
*S191   *®*y^'  "The  doctrine  of  estoppel  has  been  guarded  with  great 

-'  strictness ;  not  because  the  party  enforcing  it  necessarily  wishes 
to  exclude  the  truth,  for,  it  is  rather  to  be  supposed  that  that  is  true 
which  the  opposite  party  has  already  recited  under  his  hand  and  seal ; 
but  because  the  estoppel  may  exclude  the  truth.  However,  it  is  right 
that  the  construction  of  that  which  is  to  create  an  estoppel,  should  be 
very  strict."  [Cresswell,  J.  The  recital  there  was,  that  the  plaintiff  was 
entitled  to  that  which  he  professed  to  grant.  That  is  very  like  a  recital 
that  the  vendor  has  title  to  that  which  he  professes  to  convey.]  In  Jar- 
man's  Conveyancing, (a)  it  is  said :  "  The  doctrine  of  estoppel,  if  carried 
strictly  out,  would  seem  to  require,  that  the  grantee  should  not,  in  an 
action  on  the  indenture,  be  permitted  to  allege  that  it  did  not  operate 
according  to  its  purport.  But,  if  this  were  so,  an  action  could  scarcely 
be  brought  in  any  case  upon  the  covenants  for  title  in  a  conveyance; 
for,  if  the  deed  purported  to  confer  a  good  title,  and  therefore  did  not 
disclose  any  defect,  the  grantee  would  be  estopped  from  alleging  a  defect, 
and,  though  evicted,  must  necessarily  admit  that  the  eviction  was  unlaw- 
ful, and  therefore  not  within  the  covenants ;  and  the  case  of  Noke  v. 
Awder,  Cro.  Eliz.  373,  436,  Awder  v.  Nokes,  F.  Moore,  419,  seems  to 
have  been  founded  too  much  on  this  notion.  The  proper  way  of  regard- 
ing the  matter  appears  to  be,  that  statements  by  deed  are  estoppels  only 
quoad  the  purpose  for  which  they  are  made,  and  so  may  estop  for  one 
purpose,  and  not  for  another :  Gaunt  v,  Wainman,  3  N.  C.  69,  3  Scott, 
413 :  therefore,  the  recital  of  the  grantor's  title  shall  not  estop  him  and  his 
assigns  from  denying  that  he  then  could  convey,  because  it  is  made  with  a 
^qoA-i  view  to  conveyance ;  and,  for  *the  same  reason,  it  shall  estop  the 

-*  grantee,  so  long  as  he  is  not  ousted,  from  asserting  a  want  of  title 
in  his  grantor  as  an  excuse  for  not  performing  his  part  of  the  compact. 
But,  quoad  the  covenants  for  title,  the  recital  of  title  is  obviously  im- 
material, or,  rather,  may  be  said  to  be  contingently  inconsistent  with 
them,  and,  so  far  only  as  may  be  necessary  for  their  operating,  to  be  S(5t 
loose  by  them." 

(a)  3d  edit,  by  Sweet,  p.  360. 


7  MANNING,  GRANGER,  &  SCOTT.  320 

To  operate  as  a  bar,  the  estoppel  must  be  pleaded.  In  Trevivan  v, 
Lawrence,  1  Salk.'  276,  2  Ld.  Raym.  1036,  6  Mod.  256,(a)  the  court  took 
this  difference,  "  that,  where  the  plaintiff's  title  is  bj  estoppel,  and  the 
defendant  pleads  the  general  issue,  the  jury  are  bound  by  the  estoppel ; 
for  here  is  a  title  in  the  plaintiff,  that  is  a  good  title  in  law,  and  a  good 
title  if  the  matter  had  been  disclosed  and  relied  on  in  pleading ;  but,  if 
the  defendant  pleads  the  special  matter,  and  the  plaintiff  will  not  rely  on 
the  estoppel  when  he  may,  but  takes  issue  on  the  fact,  the  jury  shall  not 
be  bound  by  the  estoppel ;  for,  then  they  are  to  find  the  truth  of  the 
fact  which  is  against  him.  Thus,  in  debt,  for  rent  on  an  indenture  of 
lease,  if  the  defendant  plead  nil  debetj  he  cannot  give  in  evidence  that 
the  plaintiff  had  nothing  in  the  tenements ;  because,  if  he  had  pleaded 
that  specially,  the  plaintiff  might  have  replied  the  indenture,  and  estop- 
ped him ;  but,  if  the  defendant  plead  nil  habuitj  &c.,  and  the  plaintiff 
will  not  rely  on  the  estoppel,  but  reply  habuit^  &c.,  he  waives  the  estop- 
pel, and  leaves  it  at  large,  and  the  jury  shall  find  the  truth  notwithstand- 
ing his  indenture."  In  Bowman  v.  Rostrow,  4  Nev.  &  M.  657,  2  Ad.  & 
£•  295  (i),  the  declaration  stated  the  execution  of  a  deed  by  the  plaintiff 
and  defendant ;  the  plea  did  not  traverse  the  execution,  but  alleged  new 
matter,  upon  which  the  ^replication  took  issue ;  the  deed  was  put  r^oni 
in  at  the  trial,  and  its  recital  directly  contradicted  the  new  matter 
alleged  in  the  plea ;  it  was  held,  nevertheless,  that  the  defendant  was 
not  precluded  from  submitting  such  matter  of  defence  to  the  jury,  inas- 
much as  the  plaintiff  had  not  pleaded  the  recital  of  the  deed  by  way'  of 
estoppel.  So,  in  Magrath  v.  Hardy,  4  N.  C.  782,  6  Scott,  627,  to  an 
action  for  money  had  and  received,  the  defendant  pleaded  a  recovery  by 
foreign  attachment  at  the  suit  of  a  creditor  of  plaintiff's,  and  that  the 
creditor  had  execution  of  the  sum  recovered,  accordii^g  to  the  custom  of 
London  ;  and  the  plaintiff  replied  that  no  execution  was  executed ;  upon 
which  the  defendant  joined  issue :  it  was  held  that,  having  joined  issue 
on  the  fact  of  the  execution,  the  jury  were  not  estopped,  by  a  record  of 
satisfaction  in  the  foreign  attachment,  from  finding  according  to  the  fact. 
In  Hill  V.  The  Manchester  and  Salford  Waterworks  Company,  2  B.  & 
Ad.  544,  an  obligor  sued  on  a  bond  reciting  a  certain  consideration,  was 
held  to  be  estopped  from  pleading  that  the  consideration  was  different, 
unless  he  could  make  it  appear  by  his  plea  that  the  real  transaction  was 
fraudulent  or  unlawful.  The  principle  upon  which  this  doctrine  rests,  is 
well  laid  down  by  Parke,  B.,  in  Carpenter  v.  Buller,  8  M.  &  W.  209. 
*'  If  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital  of  a 
bond,  or  other  instrument  under  seal,  and  a  contract  is  made  with  refer- 
ence to  that  recital,  it  is  unquestionably  true,  that,  as  between  the  parties 
to  that  instrument,  and  in  an  action  upon  it,  it  is  not  competent  for  the 
party  bound,  to  deny  the  recital,(6)  notwithstanding  what  Lord  CoKfi 

(a)  Cited  in  10  Vin.  Abr.  title  E»topptl(L,  2\  pi.  4,  in  marg.,  Com.  Dig.  tiUe  ^<lcppel(G). 
(&)  See  Rainsford  r.  Smith,  Dyer,  196  &,  and  cases  in  notes. 
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Bays  on  the  matter  of  recital,  in  Co.  Litt.  852  b  ;  and  a  recital  in  instru- 
ments not  under  seal,  may  be  such  as  to  be  conclusive  to  the 
*^21   *^*™®  extent.     A  strong  instance  as  to  recitals  in  a  deed,  is  found 

in  the  case  of  Lainson  v.  Tremere,  where,  in  a  bond  to  secure  the 
payment  of  rent  under  a  lease  stated,  it  was  recited  that  the  lease  was 
at  a  rent  of  170Z. ;  and  the  defendant  was  estopped  from  pleading  that 
it  was  1401.  only,  and  that  such  amount  had  been  paid.  So,  where  other 
particular  facts  are  mentioned  in  a  condition  to  a  bond,  as  that  the 
obligor  and  his  wife  should  appear,  the  obligor  cannot  plead  that  he 
appeared  himself,  and  deny  that  he  is  married,  in  an  action  on  the  bond,  (a) 
All  the  instances  given  in  Comyns's  Digest,  title.  Estoppel^  (A.  2), 
under  the  head  of  '  Estoppel  by  matter  of  writing*  (except  one,  which 
relates  to  a  release),  are  cases  of  estoppel  in  actiohs  on  the  instrument 
in  which  the  admissions  are  contained.  By  his  contract  in  the  instru- 
ment itself,  a  party  is  assuredly  bound,  and  must  fulfil  it.  But  there  is 
no  authority  to  show  that  a  party  to  the  instrument  would  be  estopped, 
in  an  action  by  the  other  party,  not  founded  on  the  deed,  and  wholly 
collateral  to  it,  to  dispute  the  facts  so  admitted,  though  the  recitals  would 
certainly  be  evidence  ;  for  instance,  in  another  suit,  though  between  the 
same  parties,  where  a  question  should  arise  whether  the  plaintiflf  held  at  a 
rent  of  170Z.,  in  the  one  case,  or  was  married,  in  the  other  case,  it  could 
not  be  held  that  the  recitals  in  the  bond  were  conclusive  evidence  of  these 
facts.  Still  less  would  matter  alleged  in  the  instrument,  wholly  imma- 
terial to  the  contract  therein  contained ;  as,  for  instance,  suppose 
an  indenture  or  bond  to  contain  an  unnecessary  description  of  one 
of  the  parties  as  assignee  of  a  bankrupt,  overseer  of  the  poor,  or 
as  filling  any  other  character,  it  could  not  be  contended  that  such 
statement  would  .be  conclusive  on  the  other  party,  in  any  other 
♦3231   ^proceeding  between  them."     In  1  Wms.  Saund.  325  a,  n.  (rf), 

it  is  said  that  "  the  rule  appears  to  be  general,  with  respect  to 
estoppels  by  deed,  that  the  estoppel  must  be  pleaded  if  there  he  an  oppor- 
tunity ;  otherwise,  the  party  omitting  to  plead  it  waives  the  estoppel,  and 
the  jury  must  find  the  truth."(5)  In  Bensley  v.  Burden,  2  Sim.  k  Stu. 
519,  Sir  John  Leach,  V.  C,  says :  "  Where  by  deed  indented  a  man 
represents  himself  as  the  owner  of  an  estate,  and  affects  to  convey  it  for 
valuable  consideration,  having  at  the  time  no  possession  or  interest  in 
the  estate,  and  when  nothing  therefore  can  pass,  whatever  be  the  nature 
of  the  conveyance,  there,  if  by  any  means  he  afterwards  acquire  an  inte- 
rest in  the  estate,  he  is  estopped,  in  respect  of  the  solemnity  of  the 
instrument,  from  saying,  as  against  the  other  party  to  the  indenture, 
contrary  to  his  averment  in  that  indenture,  that  he  had  not  such  interest 
at  the  time  of  its  execution."    In  Edwards  v.  Brown,  3  Y.  &  J.  423,  A., 

(a)  1  RoU.  Abr.  873, 1.  25;  Payne  r.  Skeltrom  (translated,  10  Vin.  Abr.  467,  pi.  13),  Style,  17 
Aleyn,  13. 

ih)  See  2  Smith's  Leading  Cases,  457 :  Wilson  v.  Butler,  4  N.  G.  748,  6  Scott,  540. 
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with  B.  &  C.  his  sureties,  entered  into  a  bond  to  D.,  the  condition  of 
which,  after  reciting  that  A.  was  seized  in  tail  of  an  estate  of  which  he 
had  covenanted  to  suffer  a  recovery  at  a  future  day,  to  enure  to  the  use 
of  D.  in  fee,  was,  that  the  bond  should  be  void,  if  the  recovery  should 
be  suffered  ^^  so  and  in  such  manner  as  that,  under  and  by  virtue  thereof, 
the  estate  should  be  vested  in  D.  for  ever :"  the  recovery  was  duly  suf- 
fered, but,  A.  being  seised  for  life  only,  D.  brought  an  action  upon  the 
bond,  to  which  one  of  the  sureties  pleaded,  that,  if  A.  had  been  seised 
in  tail,  the  recovery  was  suffered  so  as  to  vest  the  estate  in  D.  in  fee :  it 
was  held  that  this  plea  was  bad,  because  the  recital  in  the  condition  did 
not  estop  D.  from  disputing  that  A.  was  seised  in  tail,  or  release  the 
surety  from  his  obligation,  it  being  the  intention  of  the  parties  that 
♦D.  should  have  an  estate  in  fee.  In  Lady  Cavan  v.  Pulteney,  r^ood 
2  Ves.  Jun.  544,  where  the  lessor,  reciting  that  he  was  seised  of 
an  estate  of  freehold  and  inheritance  in  the  estate,  covenanted  for  quiet 
enjoyment  against  himself,  his  heirs,  &c.,  or  any  other  person  or  persons 
lawfully  claiming  by,  from,  or  under  him,  &c.,  or  by  or  through  his, 
their,  or  any  of  their  acts,  means,  defaultj  or  procurement :  the  lessees 
were  evicted  by  the  remainderman  under  a  settlement,  and  it  appeared 
that  the  lessor  could  have  obtained  the  fee-simple  by  suffering  a  recovery. 
Lord  RossLTN  considered  it  to  be  clear,  that,  upon  eviction  by  any  per- 
son claiming  paramount  to  the  lessor,  they  must,  upon  that  eviction,  have 
under  the  covenant  in  the  leases  satisfaction  from  his  assets.  Sir  E. 
Sugden  observes  upon  that  case  (a) — "  The  ground  of  this  opinion  must 
hare  been,  that  the  eviction  was  owing  to  the  default  of  the  lessor,  in 
not  suffering  a  recovery.  He  assumed  to  be  tenant  in  fee,  and  the  nature 
of  his  title  rested  in  his  own  breast ;  whether  the  default  arose  from 
fraud  or  negligence  was,  to  the  lessees,  immaterial.''  In  Howell  v.  Rich- 
ards, 11  East,  683,  relessors  covenanted,  that,  for  and  notmthstanding 
any  act,  ^(?.,  btf  them  or  any  or  either  of  them  done  to  the  contrary^  they  had 
good  title  to  convey  certain  lands  in  fee,  and  also  that  they,  or  some  or 
one  of  them,/i?r  and  notwithstanding  any  such  matter  or  thing  as  afore- 
said^ had  good  right  and  full  power  to  grants  &c. ;  and  likeanse  that 
the  relessee  should  peaceably  and  quietly  enter y  holdj  and  enjoy  the  pre- 
mises granted,  without  the  lawful  let  or  disturbance  of  the  relessors^  or  their 
heirs  or  assigns  j  or  for  or  by  any  other  person  or  persons  whatsoever  ^  and 
that  the  relessee  should  be  kept  harmless  and  indemnified  by  the  relessors 
and  their  heirs  against  all  other  title,  charges,  *&c.,  save  and  r^eooc 
except  tlie  chief-rent  issuable  and  payable  out  of  the  premises  to 
the  lord  of  the  fee :  it  was  held  that  the  generality  of  the  covenant  for 
quiet  enjoyment  against  the  relessors  and  their  heirs,  and  any  other  per  - 
son  or  persons  whatsoever j  was  not  restrained  by  the  qualified  covenants 
for  good  title  and  right  to  convey  for  and  notwithstanding  any  act  done 

(a)  Vendors  and  Purchasen,  Vol.  II.  p.  618. 
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by  the  releasor 8  to  the  contrary.     To  avail  himself  of  the  estoppel,  the 
defendant  should  have  prayed  oyer  of  the  deed,  and  demurred. 

The  fact  that  Peter  Hopley  was  heir-at-law  of  Ann  Hopley,  is  snflS- 
ciently  alleged  in  the  declaration.  The  allegation  is,  that  "  one  Peter 
Hopley,  who  then  claimed,  and  from  thence  hitherto  hath  claimed,  and 
still  doth  claim,  from,  under,  and  as  heir-at-law  to,  the  said  Ann  Hopley, 
deceased,  lawful  right  and  title  to  the  said  messuage,"  &c.,  brought  eject- 
ment, &c.  That  is  a  distinct  averment  of  the  fact ;  and  it  is  clearly 
sufficient,  at  all  events  on  general  demurrer.  In  1  Wms.  Saund.  235, 
b  c,{a)  it  is  said :  ^^  But,  though  a  person  who  derives  title  under  tenant 
for  life,  or  pur  auter  me,  must  aver  the  life  of  tenant  for  life,  or  ce^ui 
que  vte,  yet  it  seems  not  to  be  necessary  to  make  an  express  averment 
thereof,  as  is  done  in  this  declaration.  It  is  held,  that,  if  it  appear  by 
implication  that  the  life  continues,  it  is  sufficient,  at  least  after  verdict, 
or  on  general  demurrer :  as,  where  one  who  claims  under  a  rector  says 
that  the  rector  was,  and  yet  isy  seised,  it  is  a  sufficient  averment  of  his 
life :  Seamier  v.  Johnson,  Dyer,  304  a.  Sir  T.  Jones,  227.  So,  where 
the  plaintiff,  lessee  for  years  from  a  tenant  for  life,  states  in  his  decla- 
ration that  he  was  and  still  is  possessed,  this  is  held  to  be  a  sufficient  aver- 
ment of  the  life  of  the  tenant  for  life :  Thompson  v.  Withers,  2  Bulstr. 
♦S261  ^^^'  ^  Brownl.  4,  Anonymous.  So,  *in  a  cognisance  as  bailiff  to 
husband  and  wife,  he  being  seised  in  right  of  his  wife,  who  was 
tenant  for  life,  for  rent  being  in  arrear  ;  the  plaintiff  demurred  specially, 
because  it  was  not  averred  that  the  wife  was  alive;  and,  by  Hale,  G.  J., 
the  words  '  being  in  arrear'  are  quasi  an  averment  of  the  wife's  life ;  and, 
after  verdict,  or  upon  a  general  demurrer,  had  questionless  been  good ; 
but,  being  upon  special  demurrer,  he  doubted.  But  Twisden  and  Wild, 
justices,  held  it  good  enough  upon  a  special  demurrer ;  and  judgment 
was  given  for  the  avowant :  Harlow  v.  Bradnox,  2  Lev.  88,  3  Keble, 
151,  166.  So,  the  words  "as  assignees,"  have  been  held  to  amount  to 
an  averment  that  the  parties  so  described  were  in  fact  assignees.  Thus, 
in  Fletcher  v.  Pogson,  3  B.  &  C.  192,  5  D.  &  R.  1,  a  declaration  in  scu 
fa,  stated  that  R.  S.  (the  plaintiff  in  the  original  action)  became  bank- 
rupt, whereupon  a  commission  was  duly  awarded  against  him,  and  E.  F., 
R.  B.,  and  J.  T.  (the  plaintiffs  in  the  sci.  fa.)  were  duly  chosen  assignees 
of  the  estate  and  effects  of  the  said  R.  S.  under  the  commission,  "  and 
now,  on  behalf  of  the  said  E.  F.,  R.  B.,  and  J.  T.,  as  assignees  as  afore- 
said  J  we  have  been  informed,"  &c. :  and  it  was  held  that  this  was  good 
(the  defendant  not  having  demurred  to  it),  without  an  express  averment 
that  an  assignment  of  the  bankrupt's  effects  had  been  made :  for,  that 
the  expression  "assignee  as  aforesaid"  might  mean  "persons  to  whom 
an  assignment  has  been  made,"  and  the  5  G.  2,  c.  30,  s.  26,  having 
directed  the  choice  of  assignees  to  be  followed  up  by  an  assignment  of 
the  effects  to  the  person  chosen,  the  court  might  presume  that  such  an 

(a'^  Notos  to  Thursbj  r.  PUnt 
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assignment  was  made.  "The  expression  '  as  assignees  as  aforesaid/  " 
says  Batley,  J.,  "  may  apply  not  only  to  persons  chosen  assignees,  but 
to  persons  being  assignees  of  the  estate  and  effects ;  that  is,  to  persons 
to  whom  an  assignment  has  been  made.  It  is  *unnecessary  to  r*Q07 
decide  whether  this  would  have  sufficed,  had  the  defendants 
demurred;  but  I  think,  that,  having  pleaded  over,  they  are  not  in  a 
situation  to  avail  themselves  of  the  objection,  as  the  words  are  capable 
of  receiving  a  construction  which  will  support  the  proceeding.*'  The 
same  doctrine  is  laid  down  in  Eaton  v.  Southby,  Willes,  131,  and  Mead 
V,  Robinson,  Willes,  422.  If  the  allegation  that  Peter  Hopley  claimed 
as  heir-at-law  of  Ann  Hopley,  had  been  traversed,  the  plaintiff  would 
haye  been  bound  to  prove  that  he  was  her  heir-at-law. 

In  all  cases,  it  is  sufficient,  if  the  breach  be  assigned  in  the  words  of 
the  covenant,  or  in  words  equivalent  to  the  sense  and  intent  of  the  cove- 
nant :  Com.  Dig.  Pleader  (2  V.  2).  In  Foster  v.  Pierson,  4  T.  R.  617,(a) 
it  was  held,  that,  in  assigning  a  breach  of  covenant,  which  was  for  quiet 
enjoyment,  it  is  sufficient  to  allege,  that,  at  the  time  of  the  demise  to  the 
plaintiff,  A.  B.  had  lawful  right  and  title  to  the  premises,  and,  having 
such  lawful  right  and  title,  entered,  &c.,  and  evicted  him,  &c. ;  without 
showing  what  title  A.  B.  had,  or  that  he  evicted  the  plaintiff  by  legal 
process,  &c.(6)  Ashhurst,  J.,  there  says :  "  The  breach,  though  not 
accurately  drawn,  implies  that  the  plaintiff  was  lawfully  evicted,  so  as 
to  bring  the  case  within  the  meaning  of  the  covenant ;  for,  in  substance, 
it  is  this — that  the  person  who  entered  had  a  better  title  than  the  defend- 
ant, and  having  such  title,  entered  upon  the  plaintiff."  In  none  of  the 
cases  has  the  breach  been  in  the  negative  breach,  unless  where  the  cove- 
nant has  been  against  all  acts.  Affirmative  words  limit  the  proof.  Thus, 
in  Harris  v.  Mantle,  3  T.  R.  307,  it  was  held,  that,  if  a  breach  of  a 
covenant  be  assigned  thus — "  that  the  defendant  has  not  used  a  farm  in 
a  husbandlike  *manner,  but,  on  the  contrary,  has  committed  r^ooo 
waste,"  the  plaintiff  cannot  give  evidence  of  the  defendant's 
using  the  farm  in  an  unhusbandlike  manner,  if  it  do  not  amount  to 
waste."  So,  on  a  declaration  alleging  that  the  defendant,  being  tenant 
to  the  plaintiff,  cut  down  and  destroyed  trees  on  the  premises,  and  other' 
wise  used  the  premises  in  so  untenantlike  and  improper  a  manner^  that 
they  became,  and  were,  and  are,  dilapidated,  and  in  bad  and  untenantable 
condition,  the  plaintiff  cannot  recover  for  permissive  waste.  Martin  v. 
Gilham,  7  Ad.  &  E.  540.  Pattbson,  J.,  in  the  course  of  the  argument, 
says :  "  A  particular  act  of  waste  is  alleged  here,  in  destroying  trees ;  what 
general  allegation  is  there  under  which  permissive  waste  could  be  proved  ?" 
And,  in  giving  judgment,  he  says :  "  There  are  no  words  of  suffering  and 
permitting  in  this  declaration ;  but  it  charges  that  the  defendant  'used  the 

(a)  And  see  2  Wms.  Saand.  181  a,  n.  (10). 

\h)  If  A.  B.*«  title  were  precisely  alleged,  and  the  title,  so  alleged,  were  travorsed,  the  plaintiff 
iroiild  not  hare  the  means  of  proring  it. 
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premises'  in  so  imtenantlike  a  manner  that  they  became  dilapidated."  In 
Edge  V.  Pemberton,  12  M.  &  W.  187, — which  was  an  action  on  a  covenant 
to  keep  demised  premises  in  tenantable  order  and  repair,  and,  at  the  end 
of  the  term,  to  deliver  them  up  in  such  tenantable  repair, — the  breach 
assigned  was,  that  the  defendant  did  not  nor  would  suflSciently  repair  and 
keep  the  said  premises,  &c.,  in  tenantable  order  and  repair,  nor  deliver 
them  up  in  such  tenantable  repair  at  the  end  of  the  term,  but,  on  the 
contrary  thereof^  suffered  and  permitted  the  premises  to  be  and  continue, 
and  the  same  were,  ruinous  and  in  decay  for  want  of  needful  and  neces- 
sary reparations^  &c.,  and  the  defendant,  at  the  end  of  the  term,  left 
them  so  out  of  repair :  and  it  was  held,  that,  under  this  breach,  the  les- 
sor could  not  recover  for  voluntary  waste.  Lord  Abinger  there  says  : 
"If  nothing  had  been  stated,  except  merely  to  negative  performance 
♦3291  ^^  ^^^  covenant  in  its  terms,  and  the  issue  *had  been  taken  on 
that,  it  would  have  been  taken  to  be  a  breach  to  the  full  extent 
of  the  covenant ;  but,  when  the  plaintiff  goes  on  to  add  the  words — 
'"but,  on  the  contrary,  suffered  and  permitted'  the  premises  to  be  out  of 
repair,  he  makes  that  allegation  specific  which  before  is  general  and 
uncertain,  and  is  bound  by  it."  Here,  there  is  on  the  face  of  the  decla- 
ration a  general  allegation  of  breach  of  the  covenant.  The  covenant  is 
against  the  acts  of  the  parties,  their  heirs,  executors,  &c.,  or  any  other 
person  or  persons  whomsoever  lawfully  or  equitably  claiming  or  to  claim, 
by,  from,  or  under,  or  in  trust  for  him,  them,  or  either  of  them,  or  the 
said  Ann  Hopley  deceased.  What  difference  is  there  between  "  claiming 
lawful  title,"  and  "lawfully  claiming  title?"  and  Evans  v.  Vaughan,  4 
B.  &  C.  261,  6  D.  &  R.  349,  is  an  instance  of  the  form  of  traverse  here 
adopted.  In  Hobson  v.  Middleton,  6  B.  &  C.  295,  Bayley,  J.,  says : 
"  Although,  in  general,  in  pleading,  an  equivocal  expression  is  to  be  con- 
strued against  the  party  using  it,  yet,  where  the  opposite  party  has 
pleaded  over,  that  is  an  admission  that  the  expression  is  to  be  taken  in 
that  sense  which  will  support  the  previous  pleading.  [Cresswell,  J. 
The  declaration  does  not  allege  a  recovery  in  the  ejectment  by  Peter 
Hopley.]  It  alleges  that  Peter  Hopley  recovered  possession  of  the 
premises  by  due  process  of  law.  A  statement  of  a  recovery  in  eject- 
ment amounts  to  an  allegation  of  lawful  title :  2  Wms.  Saund.  181  a, 
n.  10.  It  is  there  said,  that,  "  if  a  recovery  in  ejectment  be  stated  in 
the  declaration  to  have  been  had  by  the  person  evicting,  the  defendant 
may,  nevertheless,  plead  that  the  lessor  of  the  plaintiff,  that  is,  the  per- 
son evicting,  was  not  lawfully  entitled,  and,  on  issue  being  joined  thereon, 
may  prove  that  he  had  no  lawful  title ;  and  this  will  be  a  bar  to  the 
^  action."    So  here,  it  would  be  a  good  answer  *to  this  declaration, 

J  to  allege  that  Peter  Hopley  had  not  good  title  as  heir-at-law. 
Channelly  Serjt.,  Prendergast,  and  Dasent,  in  support  of  the  rule. 
The  jury  were  clearly  misdirected.     In  the  first  place,  the  recital  in  the 
deed,  that  Mrs.  Raincock  was  the  neir  of  Ann  Hopley,  was  conclusive 


7  MANNING,  GRANGER,  &  SCOTT.  330 

evidence  of  that  fact.  And,  in  the  next  place,  it  was  unnecessary  to 
prove  Mrs.  Raincock's  heirship,  the  plea  affording  a  sufficient  answer 
without  that  allegation :  and,  the  rest  of  the  plea  having  been  proved, 
the  learned  judge  ought  to  have  directed  the  jury  to  find  for  the  defendant. 

This  is  the  case  of  a  covenant  not  for  title,  but  merely  for  quiet  enjoy- 
ment, and  against  eviction  of  a  particular  description  only,  viz.,  by 
George  Dawson  Raincock  and  Martha  Ann  his  wife,  their  heirs,  execu- 
tors, and  administrators,  or  by  any  other  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim  by,  from,  or  under  them,  or  either  of 
them,  or  the  said  Ann  Hopley,  deceased :  so  that,  in  case  of  eviction  by 
any  person  other  than  Raincock  or  his  wife,  or  their  heirs,  &c.,  to  bring 
it  within  this  covenant,  the  eviction  must  be  by  one  lawfully  or  equitably 
claiming  by,  from,  or  under  him,  them,  or  either  of  them,  or  from  Ann 
Hopley.  That  being  so,  it  was  necessary  to  show  that  the  party  claim- 
ing not  only  had  title,  but  that  he  insisted  on  his  title,  and  that  the  party 
evicted  was  evicted  in  consequence  thereof.  The  defendant  contends  that 
that  which  forms  an  essential  element  in  the  plaintiff's  case  is  a  matter 
that  was  brought  about  by  the  act  of  Henry  Shadow  Young  himself.  It 
was  quite  unnecessary  to  allege  in  the  plea  that  Martha  Ann  Raincock 
was  the  only  child  and  heir-at-law  of  Ann  Hopley.  Suppose,  instead 
of  replying  de  injurid^  the  plaintiffs  had  traversed  the  heirship  as  alleged, 
the  replication  would  have  been  bad,  as  tendering  *an  immaterial  r^oo-j 
issue.  [Cresswell,  J.  You  say, — admitting  that  the  title  was 
bad,  Henry  Shadow  Young  might  still  have  enjoyed  the  land,  but  for  his 
own  act?]  Precisely  so.  It  is  not  enough  to  show  that  Peter  Hopley 
had  lawful  right ;  the  plaintiffs  were  bound  to  show  that  he  lawfully 
claimed :  Fowle  v.  Welsh,  1  B.  &  C.  29 ;  Eeles  v.  Lambert,  Aleyn,  38 ; 
Foster  v.  Pierson,  4  T.  R.  617 ;  Proctor  v.  Newton,  2  Levinz.  87  ;  Hodg- 
son V.  The  East  India  Company,  8  T.  R.  278.  The  cases  of  Lainson  v. 
Tremere,  1  Ad.  &  E.  792,  3  N.  &  M.  603 ;  Bowman  v.  Taylor,  2  Ad.  & 
E.  278,  and  Carpenter  v.  Buller,  8  M.  &  W.  209,  are  distinct  authori- 
ties to  show  that  the  recital  here  was  conclusive. 

It  is  undoubtedly  true,  that,  if  the  estoppel  appears  upon  the  record, 
and  the  defendant,  instead  of  relying  upon  it,  chooses  to  go  to  issue 
upon  the  fact,  he  thereby  sets  the  matter  at  large,  and  the  jury  are  at 
liberty  to  disregard  the  estoppel,  and  find  the  truth :  Com.  Dig.  Estop- 
pel {G)  ;  Goddard's  case,  2  Co.  Rep.  4  b ;  Trevivan  v.  Lawrence,  1  Salk. 
376,  2  Ld.  Raym.  1036 ;  Vooght  v.  Winch,  2  B.  &  Aid.  662 ;  Magrath 
r.  Hardy,  4  N.  C.  782,  6  Scott,  627 ;  Wilson  v.  Butler,  4  N.  C.  748, 
S.  C.  per  nom.  Wilson  v.  Wilson,  6  Scott,  540,  Arnold,  888 ;  Bowman 
v.  Rostron,  2  Ad.  k  E.  295  (b).  But  here  it  is  to  be  considered  as  part 
of  the  declaration,  which,  if  bad  on  general  demurrer,  is  also  bad  on 
motion  in  arrest  of  judgment.  [^Cresswell,  J.  That  appears  to  be 
inconsistent  with  the  rule,  that,  if  you  give  your  adversary  an  opportu- 
nity of  going  to  the  jury  upon  it,  you  lose  the  benefit  of  the  estoppel.]' 

VOL.  vn. — 27  s  2 
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The  generality  of  the  terms  of  the  covenant  for  quiet  enjoyment,  is 
restricted  by  the  introductory  words  of  the  covenants  for  title  and  for 
^oqo-i  power  to  convey.     The  •covenant  for  title  is  preceded  by  these 

"*  words, — "  that,  for  and  notwithstanding  any  act,  matter,  or  thing 
by  them  the  said  George  Dawson  Raincock  and  Martha  Ann,  his  wife, 
or  either  of  them,  or  the  said  Ann  Ilopley,  deceased,  made,  done,  omit- 
ted, committed,  or  knowingly  or  willingly  suffered  to  the  contrary,"  &c. 
And  the  covenant  for  title  is  in  like  manner  introduced  by  the  words — 
"  and  that,  for  and  notwithstanding  any  such  act,  deed,  matter,  or  thing 
as  aforesaid,"  they,  the  said  George  Dawson  Raincock  and  Martha  Ann, 
his  wife,  &c.,  have  power,  &c.,  to  appoint,  &c.  And'  this  restrictive 
clause  must  be  considered  as  drawn  down  to,  and  embodied  in,  the 
covenant  for  quiet  enjoyment.  In  Sugden's  Vendors  and  Purchasers, 
10th  edit.  Vol.  II.  p.  626, 11th  edit.  p.  756,  it  is  said :  "  Where  restrict- 
ive words  are  inserted  in  the  first  of  several  covenants  having  the  same 
object,  they  will  be  construed  as  extending  to  all  the  covenants,  although 
they  are  distinct.  Thus,  in  Nervin  v,  Munns,  3  Levinz.  46,  the  vendor 
covenanted, — ^first,  that,  notwithstanding  any  act  by  him  to  the  contrary, 
he  was.  seised  in  fee, — secondly,  that  he  had  good  right  to  convey, — 
thirdly,  that  the  lands  were  clear  of  all  encumbrances  made  by  him,  his 
father,  or  grandfather, — and,  fourthly,  that  the  vendee  should  quietly 
enjoy  the  estate  against  all  persons  claiming  under  the  vendor,  his 
father,  or  grandfather :  and  it  was  holden,  by  three  justices,  against 
North,  C.  J.,  that  the  second  covenant,  although  general,  was  re- 
strained by  the  first  covenant  to  acts  done  by  the  vendor."  That  case 
of  Nervin  v.  Munns  is  followed  by  Browning  v,  Wright,  2  B.  & 
P.  13,  where  the  vendor,  who  claimed  an  estate  in  fee  by  pur- 
chase, sold  the  estate,  and  covenanted,  that,  notwithstanding  anything 
done  by  him  to  the  contrary,  he  was  seised  in  fee,  "  and  that  he  had 
j,5Qqo-|  *good  right,  &c.,  to  convey,  in  manner  aforesaid,"  and  it  was 

"*  holden  that  the  generality  of  the  latter  covenant  was  restrained  by 
the  restrictive  words  in  the  former.  "  For,"  says  Sir  E.  Sugden,  "  in  the 
first  place,  the  purchaser  was,  according  to  the  general  practice,  entitled 
to  limited  covenants  only  ;  and,  in  the  next  place,  special  covenants  would 
be  of  no  use,  if  the  other  were  general.  Besides,  the  defendant  having 
covenanted,  that,  '  for  and  notwithstanding  anything  by  him  done  to  the 
contrary,'  he  was  seised  in  fee,  and  that  he  had  good  right  to  convey; 
the  latter  part  of  the  covenant,  coupled  as  it  was  with  the  former  part  by 
the  words,  *  and  that,'  must  necessarily  be  over-ridden  by  the  introductory 
words  '  for  and  notwithstanding  anything  by  him  done  to  the  contrary.'  '* 
The  judgment  of  Lord  Eldon  in  that  case,  is  most  clear  and  satisfactory. 
[V.  Williams,  J.  In  Smith  v.  Compton,  3  B.  &  Ad.  189,  Lord  Ten- 
TERDEN,  commenting  on  Browning  v.  Wright,  says :  "  The  covenant 
there,  if  taken  by  itself,  was  general,  and  it  was  held  to  be  qualified  by 
the  preceding  and  subsequent  ones ;  but  there  the  first  and  second  cove- 
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nants  were  connected  together  by  the  words  '  for  an4  notwithstanding 
anything  by  him  done  to  the  contrary,'  which  extended  to  both."(a)] 
The  connecting  words  here  are  the  same  as  those  in  Browning  v.  Wright. 
Speaking  of  the  veiry  remarkable  case  of  Howell  v.  Richards,  11  East, 
633,  Sir  E.  Sugden  says  (10th  edit.  Vol.  II.  p.  529,  11th  edit.  p.  758) : 
"  Lord  Ellenborough,  in  delivering  the  opinion  of  the  court,  justly  laid 
great  stress  on  the  covenant  being  a  distinct  covenant  from  the  covenant 
for  title.  He  said  that  it  was  perfectly  consistent  with  reason  and  good 
sense  that  a  cautious  grantor  should  stipulate  in  a  more  restrained  and 
limited  manner  for  the  particular  description  of  title  which  he  *pur-  r#o«M 
ports  to  convey,  than  for  quiet  enjoyment.  He  may  suspect,  or 
even  know,  that  his  title  is,  in  strictness  of  law,  in  some  degree  imper- 
fect, but  he  may  at  the  same  time  know  that  it  has  not  become  so  by  any 
act  of  his  own ;  and  he  may  likewise  know  that  the  imperfection  is  not 
of  such  a  nature  as  to  afford  any  reasonable  chance  of  disturbance  what- 
ever to  those  who  should  take  under  it :  he  may,  therefore,  very  readily 
take  upon  him  an  indemnity  against  an  event  which  he  considers  as  next 
to  impossible,  while  he  chooses  to  avoid  a  responsibility  for  the  strict  legal 
perfection  of  his  title  to  the  estate,  in  case  it  should  be  found,  at  any 
period,  to  have  been  liable  to  some  exception  at  the  time  of  his  convey- 
ance. He  did  not  find  any  case  in  which  it  was  held  that  the  covenant 
for  quiet  enjoyment  was  all  one  with  a  covenant  for  title,  or  parcel  of 
that  covenant,  or  in  necessary  construction  to  be  governed  by  it,  other- 
wise than  as,  according  to  the  general  rules  for  the  construction  of  deeds, 
every  deed  is  to  be  construed — according  to  the  intention  of  the  parties." 
These  two  cases  of  Howell  v,  Richards  and  Browning  v.  Wright  are  com- 
mented upon  in  Nind  v.  Marshall,  1  Brod.  &  B.  819,  3  J.  B.  Moore, 
703,  which  is  thus  stated  by  Sir  E.  Sugden  (Vol.  II.  10th  edit.  p.  529, 
11th  edit.  p.  758) :  "  In  a  later  case,  where  the  subject  was  elaborately 
disciLssed,  the  covenants  in  an  assignment  of  Ik  leasehold  estate,  were  1. 
that,  notwithstanding  any  act  by  the  seller,  the  lease  was  a  good  lease, — 
2.  *  and  further  that*  the  purchaser  might  peaceably  enjoy  without  any 
interruption  from  ^  the  seller,  his  executors,  administrators,  or  assigns, 
or  any  other  person  or  persons  whatsoever,  having  or  lawfully  claiming, 
or  who  should  or  might  at  any  time  or  times  thereafter,  during  the  said 
term,  have  or  lawfully  claim  any  estate,'  &c.,  in  the  premises ;  and  that, 
free  from  encumbrances  by  the  *seller  ;  and  moreover  for  further  r^goc 
assurance  by  the  seller,  his  executors,  and  administrators,  and  all 
persoDB  claiming  by,  from,  under,  or  in  trust  for  him  or  them.  All  the 
covenants,  therefore,  were  restricted  to  acts  of  the  seller,  except  the 
covenant  for  quiet  enjoyment,  which  in  words  expressly  extended  to  all 
mankind.  It  was  held,  by  three  judges  against  one,  that,  by  construc- 
tion, the  covenant  for  quiet  enjoyment  was  restrained  to  persons  claiming 
under  the  seller ;  and  this  case  was  distinguished  from  Howell  v,  Richards, 

(o)  Reading  "  and  that  he  had/*  Ac,  as  **  and  had/'  kc. 
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on  the  ground  that  there,  the  covenant  respecting  encumbrances,  con- 
tained words  as  general  as  the  words  of  the  preceding  covenant  for  quiet 
enjoyment,  with  one  single  exception,  viz.  the  chief-rent,  which  was  not 
an  act  or  default  of  the  party,  or  of  any  claiming  under  him:  this 
exception,  therefore,  confined  the  generality  of  all  the  other  words."  [V. 
Williams,  J.  The  words  "  notwithstanding  anything  done  by  him  (the 
grantor)  to  the  contrary,"  governed  both  branches  of  the  sentence  in 
Browning  v.  Wright,  Vide  supra,  333(6).  Is  that  so  here  ?]  It  is  sub- 
mitted that  it  is.  In  Gainsford  v.  GriflSth,  1  Wms.  Saund.  60  a,  this  dif- 
ference was  taken,  that,  "  if  a  restrictive  clause  be  in  the  first  or  laM  part 
of  a  sentence,  or  at  the  beginning  of  the  first,  or  at  the  end  of  the  last 
sentence,  which  in  good  sense  may  be  applied  to  the  one  and  the  other, 
there  it  shall  extend  to  both  sentences  :  but  otherwise  it  is,  if  such  sen- 
tence be  placed  in  the  middle  of  one  of  two  sentences,  as  in  Crayford  v, 
Crayford,  Cro.  Car.  106,  and  Hughes  v.  Bennett,  Cro.  Car.  495."  In 
€tannard  v.  Forbes,  6  Ad.  &  E.  672, 1  N.  &  P.  633,  where  the  seller  of 
a  leasehold  estate  depending  upon  a  life,  covenanted  that,  notwithstand- 
ing any  act  by  him  done,  the  lease  was  valid,  and  that  the  same,  and  the 
♦S361  *®"^  therein  expressed,  was  in  full  force,  and  *in  no  wise  deter- 
mined,  &c.,  otherwise  than  by  eflluxion  of  time, — the  second  cove- 
nant was  held  to  be  restrained  by  the  first,  and  was  therefore  not  broken, 
although  the  life  upon  which  the  lease  depended  had  dropped  before  the 
assignment :  and  it  was  considered  to  be  no  objection  to  this  construc- 
tion, that  these  last  words  rendered  the  restriction  nonsensical,  as  efflux- 
ion of  time  could  have  been  no  act  of  the  covenantor."  [Maule,  J.  Do 
you  say  that  an  eviction  by  a  grantee  or  devisee  of  Ann  Hopley  woulcj 
be  within  this  covenant  ?]  Possibly  it  would  not  apply  to  an  eviction  by 
a  devisee  :  but  it  would  to  the  case  of  a  vendee ;  for,  that  would  be  an 
act  done  by  her  which  the  covenant  expressly  provides  against.  In  2 
Wms.  Saund.  181  b,  n.,  it  is  said  :(a)  '^  In  an  action  of  covenant  that 
the  grantor  has  good  right,  full  power ^  and  lawful  authority  to  grants  it' 
is  held  that  the  breach  may  be  as  general  as  the  covenant,  namely,  that 
he  had  not  good  rights  full  power ^  and  lawful  authority  to  grants  without 
stating  any  eviction  or  interruption :  as,  where  the  declaration  stated 
'  that  the  defendant,  at  the  time  of  making  the  said  indenture,  had  not 
full  power  and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  said  indenture ;'  and,  after  verdict,  and  judgment 
for  the  plaintiff,  it  was  assigned  for  error,  that  the  plaintiff",  in  his  decla- 
ration, had  not  shown  what  person  had  right,  title,  estate,  or  interest  in 
the  demised  premises  at  the  time  of  making  the  indenture,  by  which  it 
might  appear  to  the  court  that  the  defendant  had  not  full  power  and  law- 
ful authority  to  demise  the  premises :  but  it  was  resolved  that  the  assign- 
ment of  the  breach  of  covenant  was  good,  for  he  has  followed  the  words 
of  the  covenant  negative,  and  it  lies  more  properly  in  the  knowledge  of 

(a)  Citing  6radshftw's>  case.  9  Co.  Rep.  60,  &.,  Cro.  Jao.  304. 
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.he  lessor  what  estate  he  had  in  the  land  *which  he  demised,  than  r+oQir 
jf  the  lessee,  who  was  a  stranger  to  it ;  and  therefore  the  defend- 
ant ought  to  show  what  estate  he  had  in  the  land  at  the  time  of  the  demise 
made,  by  which  it  might  appear  to  the  court  that  he  had  full  power  and 
lawful  authority  to  demise  it."  Cur.  adv.  vuU. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 
After  setting  out  the  facts  and  pleadings  ut  antCj  310-316,  the  learned 
judge  proceeded  as  follows : — 

Upon  the  trial,  it  was  contended,  on  behalf  of  the  defendant,  that  the 
recital  in  the  deed, — That  Mrs.  Raincock  was  the  heir  of  Mrs.  Hopley, 
— was  conclusive  evidence  of  that  fact. 

The  learned  judge  was  of  opinion  that  the  recital,  if  evidence  at  all, 
was  not  conclusive ;  and  the  other  evidence  having  established,  to  the 
satisfaction  of  the  jury,  that  she  was  illegitimate,  a  verdict  was,  by  his 
direction,  found  for  the  plaintiff. 

A  rule  nisi  was  afterwards  obtained  for  a  new  tri^l,  or  to  arrest  the 
judgment. 

On  the  argument  before  us,  it  was  insisted  that  the  direction  of  the 
judge  was  wrong  on  two  grounds, — first,  because  the  recital  in  the  deed 
was  conclusive, — secondly,  because  the  allegation  of  Mrs.  Raincock's 
heirship  did  not  require  to  be  proved,  the  plea  being  a  sufficient  answer 
without  that  allegation  ;  and  that,  the  rest  of  the  plea  having  been 
proved,  he  ought  to  have  directed  the  jury  to  find  for  the  defendant. 

To  show  that  the  recital  was  conclusive,  the  counsel  for  the  defendant 
referred  to  the  cases  of  Lainson  v.  Tremere,  1  Ad.  &  E.  792,  3  N.  & 
M.  603,  Bowman  v.  Taylor,  2  Ad.  &  E.  278,  4  N.  &  M.  264,  and  Car- 
1  enter  v.  *Buller,  8  M.  &  W.  209:  and  it  seems  clear,  that,  where  r^ooo 
it  can  be  collected  from  the  deed,  that  the  parties  to  it  have  agreed 
upon  a  certain  admitted  state  of  facts  as  the  basis  on  which  they  contract, 
the  statement  of  those  facts,  though  but  in  the  way  of  recital,  shall  estop 
the  parties  to  aver  the  contrary.  Whether  the  jecital  in  the  present  case 
is  one  which,  after  the  plaintiff  had  been  evicted  from  the  estate  by  title 
paramount,  would  have  estopped  him,  if  advantage  had  been  duly  taken 
of  it  by  the  defendant's  pleading  the  estoppel,  and  relying  upon  it,  is 
not  necessary  to  be  determined ;  for,  the  defendant  has  not  adopted  the 
course  of  referring  the  consideration  of  the  estoppel  to  the  court,  but  has 
pleaded  the  fact  of  Mrs.  Raincock's  heirship  ;  and,  by  joining  issue  on 
the  replication,  has  referred  it  as  matter  of  fact  to  the  jury,  who 
are  not  bound  by  the  estoppel,  but  may(a)  find  the  truth  of  the  fact 
according  to  the  evidence.  This  doctrine  was  much  discussed  in  the  case 
of  Magrath  v.  Hardy,  4  N.  C.  782,  797,  6  Scott,  627,  in  which  it  was 
held,  that,  if  the  estoppel  appears  on  the  record,  and  the  party  who  is 
entitled  to  take  advantage  of  it,  instead  of  relying  on  it,  goes  to  issue 
on  the  fact,  he  puts  the  matter  at  large,  and  the  jury  may  disregard  the 
estoppel.     Vooght  v.  Winch,  2  B.  &  Aid.  662,  and  Bowman  v.  Rostrow, 

(a)  And  muH, 
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4  N.  &  M.  551,  S.  G.  per  nom.  Bowman  v.  Rostron,  2  Ad.  &  E.  295,  n., 
are  to  the  same  effect. 

It  remains  to  be  considered  whether  the  rest  of  the  plea,  excluding  the 
allegation  of  Mrs.  Raincock's  heirship,  is  an  answer  to  the  action, — that 
answer  being,  in  substance,  that  Henry  Shadow  Young  instigated  and 
procured  Peter  Hopley  to  bring  the  ejectment,  and  to  evict  him. 

It  was  urged,  that,  to  constitute  a  breach  of  covenant  for  quiet  enjoy- 
«QQQi  i^^nt,  there  must  not  only  be  an  adverse  *title,  but  an  insisting  on 
the  title  adversely ;  and  therefore,  if  the  party  disturbed  has 
brought  about  the  act  of  disturbance  by  his  own  act,  he  cannot  com- 
plain of  the  disturbance.  As,  in  Dyer,  30  a.  "  The  condition  of  an 
obligation  was  such,  that  the  obligor  should  surrender  a  certain  copyhold, 
and  would  suffer  the  obligee  and  his  heirs  peaceably  to  enjoy  the  land 
without  interruption  of  any  person.  The  defendant  pleads  performance, 
and  that  the  plaintiff  peaceably  continued  his  possession  according  t6  the 
condition  for  a  certain  time,  and  then  the  lord,  for  rent  in  arrear,  entered, 
agreeably  to  the  custom,  for  a  forfeiture  ;  and  the  plea  was  held  good : 
and  the  law  is  the  same,  if  he  were  a  tenant  at  the  common  law,  and  the 
obligee  ceased,(a)  the  obligation  is  saved,  for,  it  was  the  act  of  the  plain- 
tiff himself." 

But  these  cases  are  distinguishable ;  for,  in  them,  the  party  disturbing 
had  title  of  entry  by  the  act  of  the  plaintiff  himself.  In  the  present  case, 
Peter  Hopley  had  title  of  entry  quite  independent  of  any  act  done  by 
Henry  Shadow  Young;  and,  when  he  entered  under  lawful  title  not 
derived  from  the  plaintiff,  the  covenant  was  broken,  whatever  might  be 
the  motive  that  induced  him  to  enter.  We  think,  therefore,  the  plea  is 
insufficient,  if  the  allegation  of  the  heirship  of  Mrs.  Raincock  be  struck 
out  from  it ;  and,  consequently,  that  the  verdict  was  properly  found  for 
the  plaintiff. 

The  first  ground  on  which  the  motion  to  arrest  the  judgment  rested, 
was,  that  it  was  only  alleged  in  the  declaration  that  Peter  Hopley  claimed^ 
as  heir-at-law  to  Ann  Hopley,  lawful  title  to  the  premises ;  whereas, 
it  ought  to  have  alleged  that  he  was  heir-at-law  to  Ann  Hopley,  or  that 
he  lawfully  claimed  lawful  title. 

The  allegation  in  question  might  have  been  open  to  objection  on  special 

demurrer,  on  the  ground  of  uncertainty ;  but,  after  it  has  been  pleaded 

*^dm   ^^^^  ^^'  ^®  think  *it  must  be  understood  to  mean,  not  only  that  he 

J  claimed  to  nave,  but  that  he  had,  lawful  title.     The  objection  on 

this  ground,  therefore,  fails. 

It  was  further  objected,  that  the  generality  of  the  terms  of  the  cove- 
nant for  quiet  enjoyment,  was  restricted  by  the  introductory  words  of 
the  covenant  for  title  and  for  power  to  convey;  The  covenant  for  title 
is  introduced  by  a  restrictive  clause,  that,  notwithstanding  any  act  done 
or  omitted  by  Raincock  and  his  wife,  or  either  of  them,  or  Ann  Hopley, 

(a)  i.  e.  Ce«savit  per  hiennium  ;  as  to  which  see  P.  N.  B.  208. 
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they  or  one  of  them  are  or  is  seised  in  fee.  The  covenant  that  they  have 
right  to  convey,  is  preceded  by  a  similar  restrictive  clause.  But,  when 
we  come  to  the  covenant  for  quiet  enjoyment,  the  restrictive  clause  is 
not  repeated :  and,  after  the  covenant  for  quiet  enjoyment,  there  follows 
a  covenant  for  further  assurance,  to  which  a  restrictive  clause  of  this 
nature  would  be  inapplicable,  and  in  which  it  is  consequently  not  found. 

On  the  part  of  the  defendant,  it  was  contended  that  the  restrictive 
clause  iT  question  is  to  be  drawn  down  from  the  first  two  covenants,  and 
to  be  considered  embodied  in  the  third  covenant :  and  the  opinion  of  the 
majority  of  the  court  in  the  case  of  Nind  v.  Marshall,  1  B.  &  B.  319, 
and  the  case  of  Browning  v,  Wright,  2  B.  &  P.  13,  were  relied  on  in 
support  of  the  position  contended  for. 

It  cannot  be  disputed,  that  the  general  introductory  words  of  one  of 
the  usual  covenants  for  title,  may  be  drawn  down  in  this  way,  and  applied 
to  others,  in  which  they  are  not  to  be  found,  where,  from  what  is  found 
in  other  parts  of  the  deed,  it  appears  that  such  must  have  been  the 
intention  of  the  parties.  But,  admitting  this  principle,  the  question 
will  remain,  what  reason  there  is  for  introducing  into  the  present  cove- 
nant, by  implication,  a  restrictive  clause  which  is  not  found  in  it.  The 
covenant,  read  without  the  restrictive  clause,  seems  to  be  a  reasonable 
and  usual  one.  The  *estate  in  question  is  recited  to  have  been  r^oA-t 
purchased  by  Mrs.  Hopley,  and  is  sold  by  one  purporting  to  rep- 
resent her  as  heir.  On  such  a  conveyance,  it  would  be  reasonable  to 
expect  that  the  estate  should  be  cleared  from  any  charges  from  Mrs, 
Hopley  (a)  downwards  to  the  present  purchaser :  and,  accordingly,  the 
covenant,  as  it  stands,  is  a  covenant  for  quiet  enjoyment  against  any 
lawful  let,  &c.,  by  Raincock  and  wife,  or  by  any  other  person  lawfully 
or  equitably  claiming  from  or  under  Raincock  and  wife,  or  either  of 
them,  or  the  said  Ann  Hopley.  The  covenant,  as  it  stands,  without  the 
restrictive  words,  is  quite  consistent  with  the  covenant  for  further 
assurance,  by  which  it  is  covenanted  that  Raincock  and  wife,  and  every 
other  person  claiming  under  them  or  either  of  them,  or  under  Ann  Hop- 
ley,  shall  make  further  assurance,  on  every  reasonable  request.  But,  if 
the  restrictive  words  which  it  is  sought  to  introduce  into  the  covenant  for 
quiet  enjoyment,  are  to  be  considered  as  introduced  into  it,  and  have  the 
effect  contended  for, — that  the  entry  by  Peter  Hopley,  not  being  occa- 
sioned by  any  act  or  default  of  Mrs.  Hopley,  is  not  a  breach  of  the 
covenant  for  quiet  enjoyment, — this  inconsistency  will  result  from  it, 
that  the  covenant  for  quiet  enjoyment  will  not  extend  to  protect  the 
purchaser  from  a  disturbance  by  Peter  Hopley ;  but  the  covenant  for 
further  assurance  will  entitle  the  purchaser  to  a  conveyance  from  Peter 
Hopley  of  his  right  to  the  estate,  or,  in  case  of  refusal,  entitle  him  to 
maintain  an  action  against  the  present  defendant  for  such  refusal. 

We  are,  therefore,  of  opinion  that  there  is  no  reason  for  introducing 

(rt    Infli!.-i\  ely,  uf  videtur. 
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into  the  covenant  for  quiet  enjoyment,  the  restriction  contended  for. 
The  rule,  therefore,  will  be  discharged.  Rule  discharged. 


*«1421  *'^^^   ^ig''*  H°°-  SPENCER  BULKELEY  Lord  NEWBO- 
J  ROUGH,  J.  E.  SHEARMAN,  and  THOMAS  DYKE,  v. 
LUDOLF  BALTHAZAR  SCHROEDER.  Feb.  14. 

It  is  annecespary  to  make  profert  of  deeds  or  other  instnunents  which  are  set  oat  hy  way  of 
inducement  only. 

In  pleading, — except  in  deducing  title, — a  deed  may,  at  the  option  of  the  party  pleading  it»  b« 
set  out,  either  in  its  terms,  leaving  the  conrt  to  construe  it,  or  according  to  its  legal  effect. 

In  an  action  for  the  breach  of  a  covenant  of  indemnity  contained  in  an  indenture  of  Kovember, 
1842,  the  declaration  set  forth  an  indenture  of  January,  1809,  being  a  settlement  made  on  the 
marriage  of  A.  with  B.,  by  which  provision  was  made  for  effecting  a  policy  of  assurance  on  the 
life  of  B.,  the  proceeds  of  which  were  to  be  subject  to  the  appointment  of  A.  and  B.,  or  of  the 
survivor,  in  favour  of  a  child  or  children  of  the  marriage ;  it  then  set  out  a  settlement  of 
March,  1840,  made  upon  the  marriage  of  C,  a  daughter  of  A.  and  B.,  with  D.,  reciting  the 
death  of  A.  without  having  exercised  the  power  of  appointment,  by  which  deed  C,  with  the 
consent  of  D.,  her  then  intended  husband,  assigned  all  her  interest  in  any  fortune  to  which  she 
might  become  entitled  under  the  will  of  her  mother,  to  trustees,  for  the  separate  use  of  C^ 
with  a  power  of  appointment  by  C.  in  favour  of  children  of  that  marriage.  Of  these  deeds  no 
profert  was  made.  The  declaration  then  set  out,  with  profert,  the  indenture  of  KoTember, 
1842, — reciting  the  death  of  B.,  that  she  had  made  a  will,  dated  in  July,  1840,  whereby  she 
appointed  the  sum  of  2000^.  to  be  settled  "  upon  the  trusts  declared  in  the  indenture  of  settle- 
ment of  March,  1840,  so  far  as  the  rules  of  law  and  equity  would  permit,  and  she  had  power 
so  to  direct  and  appoint,  but,  if  she  had  not  such  power,  then  she  willed  and  appointed  that 
the  2000^  should  be  paid  to  C.  or  as  C.  should  by  writing  direct  and  appoint,  for  her  separate 
use," — and  further  reciting  that  by  another  indenture  the  plaintiffs  became  trustees  under  the 
indenture  of  March,  1840,  that  they  had  received  the  2000/.,  which  was  property  of  a  personal 
nature  to  which  C.  was  beneficially  entitled  under  the  will  of  B.,  and  that  the  same  was  in  their 
hands  subject  to,  and  charged  in  equity  with,  the  trusts  of  the  indenture  of  March,  1840,  that 
D.  was  desirous  to  obtain  from  the  plaintiff  a  loan  of  the  20002.,  and  that  it  was  considered 
that  B.  had  not  power  to  appoint  the  2000^  to  be  settled  upon  the  trusts  of  the  indenture  of 
March,  1840,  and  therefore  that,  under  the  alternative  appointment  made  by  her,  C.  had  become 
entitled  thereto  absolutely  for  her  separate  use,  but  that  a  question  had  been  made  whether 
it  was  not  subject  to  the  assignment  made  by  the  indenture  of  March,  1840,  wherefore  the  said 
C,  with  the  approbation  of  D.,  her  husband,  had  proposed  and  consented  that  the  2000^-sfaouId 
be  paid  to  the  plaintiffs  as  trustees,  to  be  held  by  them  upon  the  trusts  therein  declared,  they 
being  indemnified  by  C.  and  D. 

The  declaration  then  averred  that  the  2000^  had  been  accordingly  lent  by  the  plaintiffs  to  D. ; 
that  that  sum  remained  unpaid  ,*  that,  by  an  indenture  of  September,  1845,  T.  S.  and  others 
were  appointed  trustees  of  the  indenture  of  March,  1840,  in  place  of  the  plaintiffs ;  that  T.  S., 
as  such  trustee,  bad  commenced  a  suit  in  Chancery  against  the  plaintiffs  and  others  to  compel 
them  to  invest  the  2000/.  so  lent  to  D. ;  that  D.  had  notice  of  the  proceedings,  and  was  required 
to  take  upon  himself  the  defence  thereto,  and  to  indemnify  the  plaintiffs ;  that  D.  declining  to 
take  upon  himself  the  defence,  the  plaintiffs  consented  to  an  order  whereby  they  became  liable 
to  transfer  to  the  accountant-general  a  certain  amount  of  stock,  and  were  put  to  expense : — 

Held, — first,  that  profert  of  the  indentures  of  January,  1809,  and  March,  1840,  was  not  necessary, 
those  indentures  being  stated  by  way  of  inducement  only : 

Secondly,  that  the  indenture  of  March,  1840,  not  deducing  title,  it  was  sufficient  to  set  it  out  in 
its  terms : 

Thirdly,  that  it  was  not  necessary  to  the  maintenance  of  the  action,  that  the  indenture  of  March, 
1840,  should  be  valid  as  an  assignment  at  law;  but  that,  it  was  enough  if  it  bound  the  fund  in 
equity  in  the  hands  of  the  trustees : 

Fourthly,  that  the  plaintiffs  were  not  precluded  from  recovering  upon  the  defendant's  contract 
of  indemnity,  by  their  having  cons^entod  to  a  decree  before  hearing, — ^it  not  being  shown  that 
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the  decision  could  be  in  any  degree  affected  by  the  stage  of  the  cause  in  which  it  was  pro* 
Donnced,  or  that  the  plaintiffs,  by  incurring  the  expense  of  prosecuting  th9  suit  to  the  hearing; 
could  have  made  any  effectual  defence,  or  have  diminished  the  damage  consequent  upon  an 
adverse  decision. 

This  was  an  action  of  covenant.  The  declaration  stated,  that,  on  the 
3d  of  January,  1809,  by  a  certain  indenture  then  made  between  the 
Rev.  John  *Werninck,  D.  D.,  of  the  first  part,  the  Hon.  Lena,  r*q4Q 
otherwise  Magdalena  Wynn,  afterwards  the  wife  of  the  said  John 
Werninck,  of  the  second  part,  and  the  Right  Hon.  T.  J.  Bulkeley,  Lord 
Viscount  Bulkeley,  Henry  Hope,  and  John  Pownall,  of  the  third  part, — 
being  a  settlement  made  in  contemplation  of  the  then  intended  marriage 
between  the  said  John  Werninck  and  the  said  Lena  Wynn,  and  being  the 
indenture  described  in  the  indenture  the  tenor  whereof  is  hereinafter  set 
forth  as  made  on  or  about  the  3d  of  January,  1809, — all  the  interest  of 
her  the  said  Lena  Wynn  of  and  in  certain  annual  rents  or  yearly  sums 
of  money  in  the  said  deed  mentioned,  were  by  her  assigned  unto,  and 
vested  in,  the  said  Viscount  Bulkeley,  Henry  Hope,  and  John  Pownall, 
their  heirs  and  assigns,  upon  the  trusts  and  for  the  intents  and  purposes, 
and  subject  to  the  provisoes,  ^declarations,  and  agreements  there-  t-^oaa 
inafter  expressed  and  declared  concerning  the  same  respectively, 
that  is  to  say,  in  trust  for  the  said  Lena  Wynn  and  her  assigns,  until  the 
said  intended  marriage  should  be  had  and  solemnized ;  and,  from  and 
after  such  marriage,  upon  trust,  by  or  out  of  the  moneys  to  be  received 
on  account  of  the  same  annual  rents  or  yearly  sums,  or  either  of  them, 
or  any  part  thereof,  to  procure  from  the  Equitable- Assurance  Office,  or 
Bome  other  public  office  or  offices  for  the  assurance  of  lives  in  London  or 
Westminster,  a  policy  or  policies  of  assurance  to  them  the  said  trustees, 
their  executors,  administrators,  or  assigns,  or  to  the  survivor  or  survivors 
of  them,  their  or  his  executors,  administrators,  or  assigns,  for  securing 
the  payfaient  of  the  sum  of  5000Z.,  or  any  separate  sums  of  money 
amounting  to  6000/.,  upon  the  death  of  the  said  Lena  Wynn,  and,  from 
time  to  time  after  such  insurance  should  be  effected,  and  during  the 
life  of  the  said  Lena  Wynn,  to  keep  and  continue  the  same  in  full 
force,  and  to  pay  such  annual  premiums  or  sum  or  sums  of  money  as 
should  be  necessary  and  sufficient  for  that  purpose,  and  all  other  costs, 
charges,  and  expenses  attending  the  effecting  and  continuing  such 
insurance ;  and  also  upon  trust,  from  time  to  time  during  the  life  of 
the  said  Lena  Wynn,  as  and  when  the  said  annual  rents  or  yearly 
sums  expressed  and  intended  to  be  thereby  granted  and  conveyed,  or 
any  part  thereof,  should  be  received,  to  stand  possessed  of  the  same, 
or  so  much  thereof  as  should  remain  after  effecting  and  keeping  on  foot 
such  insurance,  for  the  sole  and  separate  use  of  the  said  Lena  Wynn, 
independent  of  the  said  John  Werninck,  her  then  intended  husband,  and  so 
as  not  to  be  in  any  wise  subject  to  his  interference,  dominion,  or  control, 
debts,  or  engagements,  and  to  pay  the  same  into  her  proper  hands  from 
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time  to  time  for  that  purpose,  or  to  such  person  or  persons,  and  for  such 
^Qitri   *intents  and  purposes,  as  she,  by  writing  under  her  hand,  should 

at  any  time  during  such  her  coverture,  or  from  time  to  time,  order 
or  direct ;  and  it  was  thereby  further  declared  and  agreed  by  and  between 
the  parties  to  those  presents,  that,  from  and  after  the  death  of  the 
said  Lena  Wynn,  the  said  Viscount  Bulkeley,  Henry  Hope,  and  John 
Pownall,  and  the  survivor  and  survivors  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  possessed  of  or  interested 
in  the  principal  moneys  which  should  become  due  and  be  received  upon 
such  policy  or  policies  of  insurance  as  aforesaid,  upon  trust  for  an  only . 
child,  or  for  all  and  every,  or  for  any  one  or  more,  exclusive  of  the  rest, 
of  the  children  of  the  said  intended  marriage,  if  there  should  be  more 
than  one,  in  such  parts,  shares,  or  proportions,  for  such  interest  or  inter- 
ests, to  vest  and  be  payable  at  such  time  or  times,  and  under  and  sub- 
ject to  such  charges  or  limitations  over,  powers,  conditions,  or  restrictions, 
or  in  such  other  form  as  the  said  John  Werninck  and  Lena  Wynn,  his 
intended  wife,  or  the  survivor  of  them,  should,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation,  to  be  made, 
sealed,  and  delivered  by  both  of  them,  or  by  the  survivor  of  them,  as  the 
case  might  happen,  and  to  be  attested  by  one  or  more  credible  witness 
or  witnesses,  or  by  the  last  will  and  testament  of  such  survivor,  or  any 
codicil  or  writing  in  the  nature  of,  or  purporting  to  be,  his  or  her  will, 
to  be  signed  and  published  by  him  or  her,  and  attested  in  like  manner, 
should  at  any  time  thereafter,  and  from  time  to  time,  direct  or  appoint ; 
but  not  so  as  to  enable  the  said  John  Werninck,  if  he  should  survive,  to 
divest  any  portion  which  should  have  become  payable  according  to  the 
trusts  thereafter  declared ;  and,  for  want  of  such  direction  or  appoint- 
ment, or  so  far  as  such  direction  or  appointment,  if  incomplete,  should 
*^461  ^^^  extend,  *in  trust  for  an  only  child,  or  for  all  and  ^very  the 

children  of  the  said  intended  marriage,  if  there  should  be  more 
than  one,  equally  to  be  divided  amongst  them,  and  to  be  deemed  a  vested 
interest  or  vested  interests  in  a  son  or  sons  respectively  on  his  or  their 
attaining  the  age  of  twenty-one  years,  and  in  a  daughter  or  daughters  on 
her  or  their  attaining  such  age  or  marrying,  which  should  first  happen, 
notwithstanding  such  time  or  times  of  vesting  might  arrive  in  the  life- 
time of  the  said  Lena  Wynn,  and  to  be  payable  at  such  time  or  respec- 
tive times  of  vesting,  if  the  same  should  happen  after  her  death,  and 
otherwise  as  soon  after  her  death  as  might  be,  &c. :  That  afterwards,  to 
wit,  on  the  4th  of  February,  1809,  the  said  intended  marriage  was  had 
and  solemnized  between  the  said  John  Werninck  and  the  said  Lena 
Wynn ;  and  afterwards,  to  wit,  on  the  23d  of  January,  1809,  the  trus- 
tees in  the  first-mentioned  indenture  mentioned,  in  pursuance  thereof,  by 
and  out  of  moneys  received  by  them,  on  account  of  the  said  annual  rents 
or  yearly  sums,  procured  and 'effected  from  and  in  the  said  Equitable- 
Assurance  Office  a  policy  of  assurance  to  them  the  said  trustees,  their 
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executors,  administrators,  and  assigns,  for  securing  the  payment  of  5000t 
upon  the  death  of  the  said  Lena  Wynn,  together  with  such  bonuses  upon 
the  same  as  should,  from  time  to  time,  by  the  rules  of  the  said  assurance 
office,  become  payable  in  respect  of  the  said  policy,  and  the  said  policy 
of  assurance  was,  from  time  to  time  during  the  life  of  the  said  Lena  Wynn, 
kept  and  continued  in  full  force  by  the  payment  of  premiums  in  respect 
thereof  from  and  out  of  the  annual  rents  and  moneys,  by  the  trustees  for 
the  time  being  charged  with  the  execution  of  the  said  trusts  in  respect 
thereof,  and  at  the  time  of  the  death  of  the  said  Lena  Wynn  hereinafter 
mentioned,  a  large  sum  of  money,  to  wit,  14,000Z.,  was  due  and  payable  by 
the  said  Equitable- Assurance  Office  upon  and  in  respect  of  the  said  policy 
*of  assurance  for  the  said  sum  of  6000?.  and  divers  bonuses  pay-  r^o^tr 
able  by  the  said  assurance  office  by  virtue  thereof,  which  said  sum  "" 
so  due  was  charged  with  the  trusts,  and  applicable  to  the  purposes,  in  the 
said  first-mentioned  indenture  mentioned  of  and  concerning  the  same : 
That,  after  the  said  marriage,  to  wit,  on  the  first  of  January,  1820,  the 
said  John  Werninck  died,  leaving  his  said  wife,  and  divers,  to  wit,  four 
children  of  the  said  marriage, — whereof  one  afterwards  became  the  wife 
of  the  defendant,  as  hereinafter  mentioned, — him  siurviving,  and  without 
having  made  any  appointment  or  direction,  either  alone  or  jointly  with 
his  said  wife,  pursuant  to  the  said  first-mentioned  indenture:  That 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  4th 
of  March,  1840,  by  a  certain  indenture  then  made  between  the  defend- 
ant of  the  first  part,  Maria  Lena  Werninck  (who  was  one  of  the  children 
of  the  said  marriage  between  the  said  John  Werninck  and  the  said  Lena, 
his  said  wife)  of  the  second  part,  the  said  Right  Honourable  Spencer 
Bulkeley  Lord  Newborough,  one  Henry  Hope  Werninck,  and  the  said 
James  Edward  Shearman,  of  the  third  part, — ^being  a  settlement  made  in 
contemplation  of  the  then  intended  marriage  of  the  defendant  and  the  said 
Maria  Werninck,  and  which  is  described  in  the  indenture  the  tenor  where- 
of is  hereinafter  set  forth,  as  an  indenture  made  on  or  about  the  4th  of 
March,  1840, — it  was,  amongst  other  things,  witnessed  that  the  said 
Maria  Lena  Werninck  did,  with  the  consent  and  approbation  of  the  defend- 
ant, thereby  assign  all  her  right,  title,  interest,  benefit,  power,  claim, 
and  demand  whatsoever  in  or  to  a  certain  principal  sura  of  50,000  florins, 
Dutch  stock,  &c.,  and  also  in,  to,  or  out  of  any  fortune  or  property  of  a 
personal  nature,  of  or  to  which  the  said  Maria  Lena  Werninck  might 
become  possessed,  or  beneficially  entitled,  under  or  by  virtue  of  the  last 
will  and  testament  of  her  said  mother,  *Lena  Werninck,  unto  the  r*o4o 
said  Spencer  Bulkeley  Lord  Newborough,  Henry  Hope  Werninck, 
and  James  Edward  Shearman,  their  executors,  administrators,  and 
assigns,  upon  and  for  certain  trusts,  intents,  and  purposes  therein 
expressed,  declared,  and  contained  of  and  concerning  the  same,  that  is 
to  say,  in  trust  for  the  said  Maria  Lena  Werninck,  her  executors  and 
administrators,  in  the  meantime  and  until  the  said  intended  marriage 
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should  be  had  and  solemnized,  and,  from  and  immediately  after  the 
solemnization  thereof,  upon  and  for  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  declarations,  and  agree- 
ments thereinafter  expressed,  declared,  and  contained  of  and  concerning 
the  same,  that  is  to  say,  in  trust  that  they  the  said  Spencer  Bulkeley 
Lord  Newborough,  Henry  Hope  Werninck,  and  James  Edward  Shear- 
man, and  the  survivor  or  survivors  of  them,  their  or  his  executors,  admi- 
nistrators, or  assigns,  should,  as  soon  as  circumstances  would  permit, 
procure  the  said  50,000  florins  stock,  stocks,  or  funds  and  securities 
respectively,  to  be  assigned  and  transferred  into  their  or  his  names  or 
name,  and  should  lay  out  and  invest  the  aforesaid  trust  sum  and  sums 
of  money  forthwith,  after  the  same  should  be  received  in  or  upon  public 
or  parliamentary  stocks,  funds,  or  securities  in  England  or  Holland  in 
the  names  or  name  of  the  said  trustees  or  trustee  for  the  time  being,  and 
should  pay  the  dividends,  interest,  and  annual  proceeds  to  accrue  due 
from  time  to  time  during  the  joint  natural  lives  of  the  said  Maria  Lena 
Werninck  and  Ludolf  Balthazar  Schroder  for  and  in  respect  of  the 
said  trust  florins  and  stock,  stocks,  funds,  and  securities  respectively, 
unto  such  person  or  persons,  for  such  ends,  intents,  and  purposes, 
and  in  such  manner  and  form,  as  the  said  Maria  Lena  Werninck, 
notwithstanding  her  being  under  coverture,  should,  by  any  note  or  writ- 
ing under  her  hand,  to  be  by  her  signed  in  the  presence  of  and  at- 
*^491  *68ted  *by  one  or  more  credible  witness  or  witnesses,  order  or 
direct ;  and,  failing  such  order  or  direction,  then  to  pay  the  same 
dividends,  interest,  and  annual  proceeds,  from  time  to  time,  into  the 
proper  hands  of  the  said  Maria  Lena  Werninck,  for  her  separate  use  and 
benefit,  exclusive  of  the  said  Ludolf  B.  Schroder,  and  the  same  not  to 
be  in  any  wise  subject  to  his  control,  debts,  or  engagements,  but  the 
receipt  and  receipts  of  the  said  Maria  Lena  Werninck,  or  of  the  per- 
son or  persons  to  whom  she  should  so  order  or  direct  the  said  dividends, 
interest,  and  annual  proceeds  to  be  paid  as  aforesaid,  should  alone  be  a 
good  and  suflScient  discharge,  and  good  and  suflBcient  discharges  for  the 
same ;  and  upon  further  trust,  after  the  decease  of  the  said  Ludolf  B. 
Schroder,  and  in  case  the  said  Maria  Lena  Werninck,  his  intended  wife, 
should  survive  him,  to  pay  the  dividends,  interest,  and  annual  proceeds 
of  the  said  trust  florins,  stock,  stocks,  or  funds  and  securities  respectively 
to  accrue  due  after  the  death  of  the  said  Ludolf  B.  Schroder,  unto  the 
said  Maria  Lena  Werninck  and  her  assigns,  from  time  to  time,  during 
the  remainder  of  her  natural  life,  for  her  and  their  proper  use  or  benefit ; 
but,  in  case  the  said  Ludolf  B.  Schroder  should  survive  the  said  Maria 
Lena  Werninck,  his  intended  wife,  then  in  trust,  from  and  after  the 
decease  of  the  said  Maria  Lena  Werninck,  to  pay  the  dividends,  interest, 
and  annual  proceeds  of  the  said  florins,  stock,  stocks,  or  funds  and  secu- 
rities respectively,  unto  the  said  Ludolf  B.  Schroder  and  his  assigns 
during  his  life,  for  his  and  their  proper  use  and  benefit,  but  so,  never- 
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theless,  that,  in  case  he  the  said  Ludolf  B.  Schroder  should  happen  to 
become  bankrupt,  or  should  take  the  benefit  of  any  act  of  parliament 
for  the  relief  of  insolvent  debtors,  then  the  dividends,  interest,  and 
annual  proceeds  to  accrue  due  in  respect  of  the  said  trust  florins, 
stock,  stocks,  or  funds  and  securities  *re8pectively,  during  the  r»ocA 
remainder  of  the  life  of  him  the  said  Ludolf  B.  Schroder,  should 
go  and  be  payable  and  paid  in  such  and  the  like  manner  as  the  same 
would  go  and  be  payable  if  the  said  Ludolf  B.  Schroder  were  dead :  and 
it  was  thereby  further  agreed  and  declared,  that  the  said  Spencer  Bulke- 
ley  Lord  Newborough,  Henry  Hope  Werninck,  and  J.  E.  Shearman j 
and  the  survivors  and  survivor  of  them,  their  or  his  executors,  adminis- 
trators, and  assigns,  should  stand  possessed  of  the  said  florins,  stock, 
stocks,  or  funds,  securities,  moneys,  personal  estate,  effects,  and  premises 
thereinbefore  assigned,  or  intended  so  to  be,  subject,  and  without  preju- 
dice, to  the  trusts  thereinbefore  expressed  and  declared,  in  trust  for  all 
^r  such  one  or  more  of  the  children  of  the  said  intended  marriage,  at 
such  ages,  days,  or  times,  in  such  shares  and  proportions,  if  more  than 
one,  and  with  such  benefit  of  survivorship,  and  limitations  6ver  to  or 
for  any  other  or  others  of  the  same  children,  and  in  such  manner  and 
form,  as  the  said  Ludolf  B.  Schroder  and  Maria  Lena  Werninck,  his 
intended  wife,  at  any  time  or  times  during  their  joint  lives,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  to  be  by  them  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should  direct  or  appoint,  and,  for  want  of  any  such  direction 
or  appointment,  and  so  far  as  the  same  should  not  operate  as  a  full  and 
complete  disposition  of  the  said  trust  premises,  then  as  the  survivor  of  the 
said  Ludolf  B.  Schroder  and  Maria  Lena  Werninck,  his  intended  wife, 
by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  to  be  by  him 
or  her  sealed  and  delivered  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  his  or  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  thereto,  to  be  signed  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses,  should  direct  or 
•appoint;  and,  failing  any  such  direction  or  appointment  as  afore-  r^oci 
said,  and  subject  to  any  incomplete  disposition  to  be  made  by  any  ^ 
of  the  ways  aforesaid,  upon  trust  that  they  the  said  Spencer  Bulkeley 
Lord  Newborough,  Henry  Hope  Werninck,  and  J.  E.  Shearman,  or  the 
survivors  or  survivor  of  them,  their  or  his  executors,  administrators,  or 
assigns,  should  assign  and  transfer  and  pay  the  said  florins,  stock,  stocks, 
or  funds,  securities,  moneys,  personal  estate,  effects,  and  premises  re- 
spectively, unto,  between,  and  amongst  all  the  children  of  the  said 
intended  marriage,  if  more  than  one,  equally,  share  and  share  alike,  and, 
if  there  should  be  but  one  child  of  the  said  intended  marriage,  then  the 
whole  to  such  one  child,  for  their,  his,  or  her  portions  or  portion,  the 
portion,  part,  or  share,  portions,  parts,  or  shares,  of  such  child  or  chil- 
dren, being  a  son  or  sons,  to  be  assigned,  transferred,  and  paid  to  hin; 
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or  them  at  his  or  their  age  or  respective  ages  of  twenty-one  years,  or  a8 
soon  afterwards  as  the  trusts  thereinbefore  expressed  and  contained  for 
the  benefit  of  his  or  their  parents  would  permit,  and  the  portion,  part, 
or  shar^,  portions,  parts,  or  shares  of  such  child  or  children,  being  a 
daughter  or  daughters,  to  be  assigned,  transferred,  and  paid  to  her  or 
them  at  her  or  their  age,  or  respective  ages,  of  twenty-one  years,  or  day 
or  respective  days  of  marriage,  which  should  first  happen,  or  as  soon 
afterwards  as  the  said  trusts  for  the  benefit  of  her  or  their  parents  wotdd 
permit ;  and,  in  case  either  or  any  of  the  said  sons  should  die  under  the 
age  of  twenty-one,  or  either  or  any  of  the  said  daughters  should  die 
i4nder  that  age  and  unmarried,  then  the  portion,  part,  or  share,  portions, 
parts,  or  shares  of  such  son  or  sons  so  dying  under  the  age  of  twenty- 
one  years,  and  of  such  daughter  or  daughters  so  dying  under  that  age 
and  unmarried,  should  go  and  accrue  to  the  other  and  others  of  the  same 
♦3S21  ^^^^^^^°)  *^^  ^^  equal  shares  and  proportions  if  *more  than  one, 

and  be  assigned,  transferred,  and  paid  at  the  same  time  or  times 
as,  aiid  together  with,  his,  her,  or  their  original  portion,  part,  or  share, 
portions,  parts,  or  shares,  or  as  near  thereto  as  circumstances  would  per- 
mit, and  so  that  the  executors  or  administrators  of  any  deceased  child 
or  children,  having  attained  a  vested  or  transmissible  interest,  or  vested 
or  transmissible  interests,  respectively,  should  take  the  same,  but  no 
greater,  share  than  his,  her,  or  their  testator  or  intestate  would  have 
been  entitled  to  if  living ;  but,  in  case  there  should  be  no  child  of  the 
said  intended  marriage,  or  if  all  such  children  should  happen  to  die 
before  any  or  either  of  them  should  attain  a  vested  or  transmissible 
interest  in  the  said  trust  premises,  then  the  said  trustees,  and  the  survi- 
vors and  survivor  of  them,  their  and  his  executors,  administrators,  and 
assigns,  should  and  would  stand  possessed  of  the  said  florins,  stock, 
stocks,  or  funds,  &c.  (subject  and  without  prejudice  to  the  trusts  afore- 
said, and  to  the  powers  thereinafter  contained),  in  trust  for  such  person 
or  persons,  for  such  interest  or  interests,  intents,  and  purposes  as  the 
said  Maria  Lena  Werninck,  at  any  time  during  the  joint  lives  of  herself 
and  the  said  Ludolf  B.  Schroder,  her  intended  husband,  and  notwith- 
standing her  being  under  coverture,  should,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  to  be  sealed  and  delivered  by  her  in  the  ' 
presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto,  or 
any  writing  purporting  to  be  her  last  will  and  testament,  or  a  codicil 
thereto,  to  be  signed  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  direct  or  appoint,  and,  for  want  of  any  such  direction 
or  appointment,  and  so  far  as  the  same  should  not  operate  as  a  full  and 
complete  disposition  of  the  said  trust  premises,  in  trust  as  follows,  that  is 
*3531  ^^  ^^^^  *^^  ^^®  *^®  ®*^^  Maria  Lena  Werninck  should  survive 

her  said  intended  husband,  then,  in  trust  for  the  said  Maria  Lena 
Werninck,  her  executors,  administrators,  and  assigns  absolutely ;  but,  if 
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the  said  Maria  Lena  Werninck  should  die  in  the  lifetime  of  the  said 
Ludolf  B.  Schroder,  her  intended  husband,  then,  subject  as  aforesaid,  in 
trust  for  such  person  or  persons  as  would  have  been  entitled  to  the  said 
florins,  stocks,  &c.,  at  the  time  of  the  decease  of  her  the  said  Maria 
Lena  Werninck,  in  case  she  had  died  possessed  thereof  unmarried  and 
intestate ;  and  upon  this  further  trust,  that  the  said  Spencer  Bulkeley 
Lord  Newborough,  Henry  Hope,  and  J.  E.  Shearman,  or  the  survivors 
or  survivor  of  them,  their  or  his  executors,  administrators,  or  assigns, 
should,  after  the  decease  of  the  said  Maria  Lena  Werninck,  and  subject 
and  without  prejudice  to  the  beneficial  right  and  interest  therein  of  the 
said  Ludolf  B.  Schroder,  during  his  natural  life,  but  determinable  as 
aforesaid,  pay,  apply,  and  dispose  of  the  whole,  or  a  competent  part,  in 
the  discretion  of  the  same  trustees  or  trustee,  of  the  dividends,  &c.,  of 
the  share  or  shares,  or  presumptive  share  or  shares  of  the  said  child 
or  children  of  and  in  the  said  florins,  stock,  &c.  [for  the  maintenance 
and  advancement  of  children] ;  with  certain  powers  of  changing  the 
securities  upon  which  the  said  trust  moneys  in  the  said  last-mentioned 
deed  mentioned  were  from  time  to  time  to  be  invested :  [Proviso  for  the 
appointment  of  new  trustees  in  the  event  of  death,  resignation,  &c.,  of 
the  former  trustees] :  That,  afterwards,  to  wit,  on  the  6th  of  March, 
1840,  the  said  intended  marriage  between  the  defendant  and  the  said 
Maria  Lena  Werninck  took  place  and  wa«  solemnized :  That  the  said 
Lena,  otherwise  Magdalena  Werninck  afterwards,  and  after  the  passing ' 
of  the  7  W.  4  &  1  Vict.  c.  26,  to  wit,  on  the  10th  of  July,  1840,  made 
her  last  will  and  testament  in  writing,  *signed  by  her,  and  pub-  rmottA 
lished  and  declared  by  her  to  be  her  last  will  and  testament,  in 
the  presence  of,  and  attested  by,  two  credible  witnesses,  &c.,  and  she 
the  said  Lena  Werninck  did  thereby,  in  pursuance  of  the  power  of  ap- 
pointment in  the  first-mentioned  indenture  mentioned,  and  in  intended 
execution  thereof,  will,  direct,  and  appoint,  as  to  and  concerning  2000?., 
parcel  of  the  moneys  which  at  her  death  should  become  due  and  payable 
by  the  said  Equitable  Assurance  Office  upon  or  in  respect  of  the  said 
policy  of  assurance,  in  manner  following,  that  is  to  say,  that  the  said 
sum  of  2000?.  should  be  settled  and  be  upon  the  same  trusts,  and  to  and 
for  the  same  intents  and  purposes,  for  the  benefit  of  the  said  wife  of  the 
defendant  and  her  children,  as  were  expressed  and  declared  in  the  said 
indenture  of  settlement  made  in  contemplation  of  her  said  marriage 
with  the  defendant,  so  far  as  the  rules  of  law  and  equity  would  permit 
and  the  said  testatrix  had  the  power  to  direct ;  but  that,  if  it  should  be 
held  that  she  had  not  the  power  so  to  direct  and  appoint  the  said  sum, 
then  she  willed,  directed,  and  appointed  that  the  said  sum  of  2000?. 
should  be  paid  to  the  defendant's  said  wife,  or  as  she  should,  by  any 
writing  or  writings  under  her  hand,  direct,  to  and  for  her  own  sole  and 
separate  use,  benefit,  and  disposal,  free  from  the  control,  debts,  engage- 
ments, and  intermeddlings  of  her  then  present  or  any  future  husband ;  and 
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the  said  testatrix  thereby  appointed  the  said  Spencer  Bulkeley  Lord  New- 
borough,  Thomas  Dyke,  John  Pownall,  Thomas  James  Werninck,  and 
John  Spencer  Wynn  Werninck,  executors  thereof:  That  the  said  Lena 
Werninck  afterwards,  to  wit,  on  the  1st  of  January  1842,  died  without 
having  altered  or  revoked  her  said  will ;  and  that  the  said  will  was  proved 
in  the  prerogative  court  of  Canterbury,  on  the  31st  of  January,  1842 : 
That,  by  indenture  of  the  20th  of  October,  1842,  Thomas  Dyke  was  ap- 
it,o  fieri  pointed  a  trustee  *in  the  place  of  Henry  Hope  Werninck :  That  the 
J  plaintiffs,  afterwards,  to  wit,  on  the  12th  of  November,  1842,  re- 
ceived and  had  paid  to  them,  as  such  trustees,  in  manner  in  the  indenture 
hereinafter  set  forth  mentioned,  the  said  sum  of  2000Z.  so  willed,  directed, 
and  appointed  to  be  paid  by  the  said  last  will  as  aforesaid,  and  mentioned 
in  the  indenture  hereinafter  set  forth,  and  which  then  was  property  of  a 
personalty  nature  to  which  the  said  Maria  Lena,  the  wife  of  the  defend- 
ant, became  and  was  beneficially  entitled  under  and  by  virtue  of  the  said 
last  will ;  and  the  same  thenceforth,  until  the  loan  hereinafter  mentioned, 
was  in  the  hands  of  the  plaintiffs  as  such  trustees,  subject  to  and  charged 
in  equity  with  the  said  trusts  by  and  in  the  said  indenture  of  the  4th  of 
March,  1840,  made  on  the  occasion  of  the  said  secondly-mentioned  mar- 
riage, created  and  contained  of  and  concerning  all  the  right,  title,  benefit, 
interest,  power,  claim,  and  demand  whatsoever  of  the  said  Maria  Lena 
Werninck  in,  to,  or  out  of  any  fortune  or  property  of  a  personalty  nature, 
•  of  and  to  which  she  might  become  possessed  or  beneficially  entitled  under 
or  by  virtue  of  the  last  will  and  testament  of  her  said  mother :  That 
afterwards,  to  wit,  on  the  12th  of  November,  1842,  the  defendant  was 
desirous  to  procure  from  the  plaintiffs  a  loan  of  the  said  sum  of  2000/. ; 
and  thereupon  an  indenture  was  then  made  by  and  between  the  defend- 
ant of  the  first  part,  the  said  wife  of  the  defendant  of  the  second  part, 
and  the  plaintiffs  in  this  suit  of  the  third  part, — which  said  indenture, 
sealed  with  the  seal  of  the  defendant,  the  plaintiff's  brought  into  court, 
&c., — the  tenor  of  which  said  indenture  follows  in  these  words,  that  is  tc 
say,  &c.  The  deed  was  then  set  out  in  hcec  verba.  It  recited  the  settle- 
ment of  the  3d  of  January,  1809 ;  that,  in  pursuance  of  the  trust  therein, 
a  policy  for  6000Z.  was  effected  upon  the  life  of  Lena  Werninck ;  that  the 
said  Viscount  Bulkeley  and  Henry  Hope  both  died  some  time  before  the 
*date  of  the  indenture  next  thereinafter  recited ;  that,  by  inden- 


*356] 


ture  dated  the  30th  of  January,  1824,  John  Scriven  and  Thomas 


Dyke  were  appointed  trustees  of  the  hereinbefore  recited  settlement,  in 
the  room  and  place  of  the  said  deceased  trustees,  and  by  means  of  the 
indenture  now  in  recital,  and  an  indenture  endorsed  thereon,  bearing 
even  date  therewith,  the  said  policy,  and  the  moneys  which  should  thereby 
become  payable,  amongst  the  other  settled  property,  were  vested  in  the 
said  John  Pownall,  John  Scriven,  and  Thomas  Dyke,  upon  the  trusts  of 
the  hereinbefore  recited  indenture  of  settlement ;  that  the  said  John 
Scriven  had  not  acted  in  the  trusts  of  the  thereinbefore  in  part  recited 
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indenture  of  settlement  of  the  8d  of  January,  1809,  for  some  time,  and 
was  then  resident  beyond  the  seas ;  that  the  said  John  Werninck  died 
in  the  lifetime  of  the  said  Lena  Werninck,  his  wife,  without  having 
joined  with  her  in  any  exercise  of  the  said  power  of  appointment  given 
to  them  jointly  as  aforesaid ;  that  there  was  issue  of  their  said  marriage 
four  children,  and  no  more,  viz.  Henry  Hope  Werninck,  Thomas  James 
Werninck,  John  Spencer  Wyun  Werninck,  and  the  said  Maria  Lena 
Schroder,  all  of  whom  some  time  since  attained  the  age  of  twenty-one 
years.  It  then  recited  the  indenture  of  settlement  of  the  4th  of  March, 
1840,  the  indenture  of  the  20th  of  October,  1842,  whereby  Thomas 
Dyke  was  appointed  a  trustee  of  the  settlement  of  the  4th  of  March, 
1840,  in  lieu  of  Henry  Hope  Werninck,  and  whereby,  and  by  a  deed- 
poll  endorsed  thereon,  the  property  comprised  therein  was  assigned  to 
and  became  vested  in  the  said  Spencer  Bulkeley  Lord  Newborough,- 
James  Edward  Shearman,  and  Thomas  Dyke.  It  then  recited  that 
Lena  Werninck,  by  her  will,  bearing  date  the  10th  of  July,  1840,  wherein 
she  noticed  that  the  said  policy  of  assurance  on  her  life  was  then  supposed 
to  amount  to  the  sum  of  13,5257.,  did  direct  and  appoint  the  moneys 
♦which  upon  her  death  would  become  due  and  payable  upon  or  in  r<toc»T 
respect  of  the  said  policy  of  assurance,  in  manner  following,  that 
is  to  say,  as  to  several  sums  making  up  together  8000Z.,  part  thereof, 
for  the  benefit  of  two  of  her  sons  as  therein  mentioned,  and  she  directed 
and  appointed  that  the  sum  of  20002.,  further  part  thereof,  should  be 
settled  and  be  upon  the  same  trusts,  and  to  and  for  the  same  intents  and 
purposes,  for  the  benefit  of  her  said  daughter  Maria  Lena  Schroder  and 
her  children,  as  were  expressed  and  declared  in  the  settlement  made  upon 
her  marriage  with  the  said  Ludolf  B.  Schroder,  thereby  referring  to  the 
indenture  last  hereinbefore  recited  of  and  concerning  the  property  com- 
prised in  such  settlement,  so  far  as  the  rules  of  law  and  equity  would 
permit,  and  she  the  testatrix  had  the  power  to  direct ;  but,  if  it  should 
be  held  that  she  had  not  the  power  so  to  direct  and  appoint  the  said 
sum,  then  she  directed  and  appointed  that  the  said  sum  of  2000/.  should 
be  paid  to  her  said  daughter,  or  as  she  should,  by  writing  or  writings 
under  her  hand,  direct,  to  and  for  her  own  sole  and  separate  use  and 
benefit  and  disposal,  &c. ;  and  the  said  testatrix  appointed  the  said 
Spencer  Bulkeiey  Lord  Newborough,  John  Pownall,  Thomas  Dyke,  T. 
J.  Werninck,  and  J.  S.  W.  Werninck,  executors  of  her  said  will.  It 
then  recited  that  Mrs.  Werninck  died  in  January  then  last,  without  hav- 
ing revoked  or  altered  her  will,  or  the  appointment  thereby  made  as 
aforesaid,  and  that  the  will  was  duly  proved  in  the  prerogative  court  of 
the  Archbishop  of  Canterbury,  by  the  executors  (except  John  Pownall) ; 
that  the  money  payable  upon  the  policy,  amounting  to  13,775?.,  had  then 
lately  been  paid  by  the  said  Equitable  Assurance  OflBce  to  the  said  John 
Pownall,  as  the  surviving  trustee  named  in  the  said  policy,  and  the  same 
had  been  received  by  him  for  himself  and  Thomas  Dyke  as  the  now  acting 
VOL.  VII. — 29 
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^q'con  trustees  under  the  said  settlement  of  the  3d  of  January,  *1809 , 
''  that  it  was  considered  that  Mrs.  Werninck  had  not  power  to 
appoint  the  said  sum  of  2000Z.  to  be  settled  upon  the  trusts  of  the  there- 
inbefore-recited indenture  of  the  4th  of  March,  1840,  and  therefore, 
that,  under  the  further  or  substituted  appointment  made  by  her  of  the 
same  sum  as  aforesaid,  the  said  Maria  Lena  Schroder  became  entitled 
thereto  absolutely,  for  her  separate  use ;  but  that  a  question  had  been 
made  whether  the  same  sum  was  not  included  in,  or  was  not  subject  to, 
the  assignment  made  by  her  by  tlie  thereinbefore  in  part  recited  inden- 
ture of  settlement  of  the  4th  of  March,  1840,  as  aforesaid,  of  her  right, 
title,  and  interest,  in,  to,  or  out  of  property  of  or  to  which  she  might 
become  possessed  or  beneficially  entitled  under  or  by  virtue  of  the  last 
will  and  testament  of  her  said  mother ;  that  therefore  the  said  Maria 
Lena  Schroder,  with  the  approbation  of  her  husband,  had  proposed  and 
consented  that  the  sum  of  2000/.  should  be  paid  to  the  said  Spencer 
Bulkeley  Lord  Newborough,  James  Edward  Sheannan,  and  Thomas  Dyke, 
as  trustees  as  aforesaid,  but  upon  an  express  agreement  and  understand* 
ing  that  the  same  should  be  held  and  disposed  of  by  them  upon  and  for 
the  trusts  and  purposes  thereinafter  declared  concerning  the  same; 
that  they  the  said  Spencer  Bulkeley  Lord  Newborough,  James  Edward 
Shearman,  and  Thomas  Dyke  had  consented  to  receiye  and  hold  and 
dispose  of  the  same  sum  of  2000/.  accordingly,  upon  having  such  indem- 
nities from  the  said  Ludolf  B.  Schroder  and  Maria  Lena  Schroder  respect- 
ively, as  were  thereinafter  contained,  and  which  indemnity  they  had 
respectively  agreed  to  give ;  and  that  the  said  John  Pownall  and  Thomas 
Dyke,  by  the  direction  of  the  said  Maria  Lena  Schroder,  in  writing  under 
her  hand,  had  paid  the  said  sum  of  2000/.  unto  the  said  Spencer  Bulkeley 
Lord  Newborough,  James  Edward  Shearman,  and  Thomas  Dyke,  as  such 
*3^91  ^^^^^^^^^  ^^  aforesaid,  and  the  same  was  then  in  their  hands,  as 
they  did  thereby  acknowledge.  The  indenture  then  witnessed, 
that,  in  pursuance  of  the  said  recited  agreement  in  that  behalf,  and  in 
consideration  of  the  premises,  it  was  thereby  agreed  and  declared  between 
and  by  the  parties  to  those  presents,  and  particularly  by  the  said  Spen- 
cer Bulkeley  Lord  Newborough,  James  Edward  Shearman,  and  Thomas 
Dyke,  and  the  said  Maria  Lena  Schroder,  by  that  writing  under  her 
hand,  did  expressly  order  and  direct,  that  the  said  Spencer  Bulkeley 
Lord  Newborough,  James  Edward  Sheannan,  and  Thomas  Dyke,  and 
the  survivors  and  survivor  of  them,  or  other  the  trustees  or  trustee  for 
the  time  being  of  those  presents,  and  their  or  his  respective  executors 
and  administrators,  should  and  would  henceforth  stand  and  be  possessed 
of  and  interested  in  the  said  appointed  sum  of  2000/.,  and  the  securities 
and  stocks  and  funds  in  or  upon  which  the  same  sum,  or  any  part  there- 
of, might  from  time  to  time  be  invested  or  laid  out  as  thereinafter  men- 
tioned, and  the  interest,  &c.,  upon  and  for  the  trusts  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  agreements,  and  decla- 
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rations  thereinafter  declared  and  contained  and  referred  to  of  and  con- 
cerning the  same  respectively,  that  b  to  say,  upon  trust  that  the  trustees 
or  trustee  for  the  time  being  of  those  presents,  and  their  or  his  executors 
or  administrators,  did  and  should,  from  time  to  time,  upon  the  request 
in  writing  of  the  said  Ludolf  B,  Schroder,  but,  during  the  life  of  the  said 
Maria  I^na  Schroder,  not  without  her  request  and  consent,  to  be  testi- 
fied by  some  writing  under  her  hand,  lend  and  advance  the  said  sum  of 
2000/.,  or  any  moneys,  stocks,  or  funds  for  the  time  being  held  in  the 
place  thereof  upon  the  trusts  of  those  presents,  or  any  part  or  parts 
thereof  respectively,  to  the  said  Ludolf  B.  Schroder,  for  such  time  as  he 
should  request,  or  generally,  at  '''interest,  upon  the  security  of  his  r^co^A 
bond,  &c. ;  and  did  and  should, — subject  and  without  prejudice  to 
the  trusts  thereinbefore  declared, — stand  possessed  of  and  interested  in 
the  said  sum  of  2000Z.,  or  the  securities,  stocks,  or  funds  for  the  time 
being  held  in  the  place  thereof  under  the  trusts  of  those  presents,  upon 
and  for  such  and  the  same  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  and  the  same  powers,  provisoes,  declarations,  and 
agreements  as  were  by  and  in  the  thereinbefore  recited  indenture  of  the 
4th  of  March,  1840,  declared  or  expressed  and  contained  of  and  concern- 
ing the  foreign  stock  and  other  property  thereby  settled  as  aforesaid,  or 
such  or  so  many  of  the  same  trusts,  &c.,  as  were  then  subsisting  or  capa^ 
ble  of  taking  effect,  or  as  near  thereto  as  the  different  circumstances  of 
the  case  would  permit :  Provided  always,  and  it  was  thereby  expressly 
declared,  that,  if,  according  to  the  true  construction  of  the  said  indenture 
9t  the  4th  of  March,  1840,  the  said  appointed  sum  of  2000Z.  ought  to 
be  vested  in  and  held  and  applied  by  the  trustees  of  the  same  indenture, 
upon  and  for  the  trusts  and  purposes  thereof,  then  and  in  such  case  those 
presents  should  not  operate  or  be  construed  so  as  to  make  any  additional 
provision  for  the  persons  interested  under  the  trusts  of  the  last-mentioned 
indenture,  but  all  interests  which  might  be  taken  by  them  under  or  by 
virtue  of  those  presents  should,  to  the  extent  thereof,  be  taken  in  satis- 
faction And  discharge  of  the  provisions  made  for  the  same  persons  respect- 
ively by  the  last-mentioned  indenture  :  And  the  indenture  also  witnessed, 
that,  in  performance  of  the  said  recited  agreement  in  that  behalf,  the  said 
Ludolf  B.  Schroder,  for  himself,  his  heirs,  executors,  and  administrators, 
did  thereby  covenant  and  agree  with  the  said  Spencer  Bulkeley  Lord  New- 
borough,  J.  E.  Shearman,  and  Thomas  Dyke,  jointly  and  severally,  and  their 
respective  heirs,  executors,  administrators,  and  assigns,  that  he,  the  said 
Ludolf  B.  *Schroder,  his  heirs,  executors,  or  administrators,  should  r^og-i 
and  would,  from  time  to  time,  and  at  all  times  thereafter,  save,, 
defend,  keep  harmless,  and  indemnify  the  said  Spencer  Bulkeley  Lord 'New- 
borough,  J.  E.  Shearman,  and  Thomas  Dyke,  and  every  of  them  respect- 
ively, and  their  and  every  of  their  heirs,  executors,  and  administrators, 
and  their  several  estates  and  effects  whatsoever,  from  and  against  and  in 
respect  of  all  and  all  manner  of  actions,  suits,  claims,  and  demands 
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whatsoever,  whether  at  law  or  in  equity,  or  otherwise  howsoeyer,  by 
any  person  or  persons  who  is  or  are,  or  hereafter  shall  or  may  be, 
in  any  manner  interested  or  entitled  under  or  by  virtue  of  the  therein- 
before-recited indenture  of  the  4th  of  March,  1840,  or  any  of  the  trusts 
or  provisions  thereof,  and  who  should  claim  adversely  to  those  presents, 
and  not  under  or  by  virtue  of  the  same,  for  or  on  account  or  in  respect 
of  the  said  appointed  sum  of  2000Z.,  and  the  stocks,  funds,  and  securi- 
ties in  or  upon  which  the  same  might  thereafter  be  laid  out  or  invested, 
or  any  part  or  parts  thereof  respectively,  and  the  interest  or  dividends 
and  annual  produce  of  the  same  sum,  stocks,  funds,  and  securities,  or 
any  part  thereof  respectively,  or  on  account  or  by  reason  of  any  such 
loan  or  investment  as  was  thereinbefore  directed  or  authorized  to  be 
made  of  the  said  sum  of  2000Z.,  or  the  stocks  and  funds  for  the  time 
being  held  upon  the  trusts  of  those  presents,  or  any  part  thereof  respect- 
ively, and  from  and  against  and  in  respect  of  all  sums  of  money,  damages, 
losses,  costs,  charges,  and  expenses  whatsoever  which  they  the  said 
Spencer  Bulkeley  Lord  Newborough,  J.  E.  Shearman,  and  Thomas  Dyke, 
or  any  of  them,  or  their  or  any  of  their  heirs,  executors,  or  administra- 
tors, should  or  might  pay,  sustain,  incur,  or  be  put  into,  by  means  or  in 
consequence  of  any  such  action,  suit,  claim,  or  demand  as  aforesaid,  or 
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in  relation  thereto ;  and  that,  *in  pursuance  of  the  said  recited 


agreement  in  that  behalf,  and  in  consideration  of  the  premises, 
the  said  Maria  Lena  Schroder  did  thereby  agree  and  declare  and  direct 
that  all  the  property,  estate,  and  effects,  whatsoever  and  wheresoever,  to 
which  she  then  was,  or  at  any  time  or  times  thereafter  should  or  might 
be,  entitled  for  her  separate  use,  independent  of  her  said  husband,  should 
be  liable  to,  and  chargeable  and  charged  with,  the  payment  and  satis- 
faction of  all  damages  which  might  at  any  time  or  times  thereafter  be 
recovered  or  recoverable  upon  or  by  virtue  of  the  covenants  or  covenant 
of  the  said  Ludolf  B.  Schroder  thereinbefore  contained,  nevertheless, 
as  between  herself  and  her  said  husband  and  his  representatives  and 
estates  and  effects,  as  a  secondary  or  auxiliary  fund  only,  in  aid  of  the 
estate  and  effects  or  assets  of  the  said  Ludolf  B.  Schroder,  &c.  The 
declaration  then  proceeded  to  state  that  the  plaintiffs  did,  afterwards^ 
and  whilst  they  were  such  trustees  as  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  upon  the  request  in  writing  of  the  defendant,  then^ 
and  during  the  life  of  his  said  wife,  made  to  the  plaintiffs,  and  at  the 
request,  and  by  the  consent  of  the  defendant's  said  wife,  testified  by  a 
writing  then  made  by  her  under  her  hand,  lend  and  advance  the  said 
sum  of  2000Z.  thereinbefore  and  in  the  last-mentioned  indenture  menr 
tioned,  to  the  defendant,  upon  the  security  of  a  certain  indenture  then 
made  between  the  defendant  of  the  first  part,  his  said  wife  of  the  second 
part,  and  the  plaintiffs  of  the  third  part, — ^profert, — whereby  the  defend- 
ant did  covenant  with  the  now  plaintiffs  that  he  would,  in  satisfaction 
and  discharge  of  the  same  sum,  well  and  truly  pay  or  cause  to  be  paid 
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unto  the  plaintiffs  the  said  sum  of  2000Z.,  and  interest  at  5  per  cent, 
thenceforth  so  long  as  the  same  should  remain  owing ;  provided  that,  so  long 
as  the  defendant  should  remain  solvent,  or  apparently  solvent,  and  should 
♦well  and  truly  pay  or  satisfy  the  interest  which  shoula  grow  duo 
upon  the  said  2000^.,  or  so  much  thereof  as  should  remain  owing  '- 
unto  the  plaintiffs,  their  executors  or  administrators,  or  on  their  account 
to  the  said  Maria  Lena  Schroder,  for  her  separate  use,  as  and  when 
such  interest  should  become  due,  or  within  the  space  of  one  calendar 
month  afterwards,  or  otherwise  satisfy  his  said  wife  from  time  to  time  in 
respect  of  the  same  interest,  it  should  not  be  lawful  for  the  plaintiffs  to 
call  in  or  require  payment  of  the  said,  principal  sum  of  2000Z.,  or  any 
part  thereof,  unless  at  the  request  in  writing  of  the  said  Maria  Lena 
Schroder :  that  the  20007.  and  interest,  or  any  part  thereof,  never  had 
been  paid  to  the  plaintiffs,  but  remaiped  wholly  unpaid  to  them  or  any 
other  person,  and  the  plaintiffis,  by  reason  of  the  said  loan  thereof,  became 
and  were  liable  in  equity  to  be  sued  by  any  future  trustee  of  the  said 
trusts  in  the  said  indenture  of  the  4th  of  March,  1840,  made  upon  the 
occasion  of  the  said  secondly-mentioned  marriage  contained,  and  to  be 
compelled  to  pay  or  invest  the  same  as  thereinafter  mentioned.  The 
declaration  then  set  out  an  indenture  of  the  24th  of  September,  1845, 
to  which  the  defendant  and  his  wife  wiere  parties,  whereby  Thomas  James 
Werninck,  Thomas  Stephens,  and  Henry  Hope  Werninck  were  appointed 
trustees  of  the  settlement  of  the  4th  of  March,  1840,  in  the  place  of  the 
plaintiffs,  and  which  contained  a  proviso  that  the  said  covenant  and  other 
provisions  of  indemnity  contained  in  the  said  indenture  of  the  12th  of 
November,  1842,  should  remain  in  full  force,  and  should  at  all  times  be 
available  by  the  plaintiffs  and  each  of  them  respectively,  and  their  respec- 
tive heirs,  executors,  and  administrators,  as  fully  and  effectually  as  if 
these  presents  had  not  been  made  or  executed.  Averment,  that  there- 
upon and  thereby  the  said  Thomas  James  Werninck,  Thomas  Stephens, 
and  *Henry  Hope  Werninck  then  became  and  were  trustees  of  p^Q/»j^ 
and  for  the  execution  of  the  trusts  contained  in  the  said  indenture  *• 
dated  the  4th  of  March,  1840,  made  upon  the  occasion  of  the  said  secondly- 
mentioned  marriage,  and  bound  to  take  care  of  the  due  security  and 
investment  of  the  property  charged  with  and  subject  to  those  trusts : 
^at  afterwards,  and  before  this  suit,  to  wit,  on  the  1st  of  January,  1846, 
the  said  Thomas  Stephens,  then  being  such  trustee  as  aforesaid,  and  then, 
as  such,  interested  and  entitled  under  and  by  virtue  of  the  said  inden- 
ture of  the  4th  of  March,  1840,  and  the  trusts  and  provisions  thereof, 
and  claiming  adversely  to  the  said  indenture  of  the  12th  of  November, 
1842,  and  not  under  or  by  virtue  of  the  same,  aflBrmed  and  insisted  that 
the  said  loan  of  the  said  sum  of  2000Z.  by  the  plaintiffs  to  the  defendant, 
was  a  breach  of  the  trusts  in  the  said  indenture  of  the  4th  of  March, 
1840,  contained,  and  then  claimed  and  demanded  of  the  plaintiffs  that 
the  said  sum  of  20007.  should  be  paid  by  the  plaintiffs  to  the  said  Thomas 
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Stephens  and  his  said  co-trustees,  or  that  so  much  3  per  cent,  consoli* 
dated  bank  annuities  aa  the  same  would  have  purchased  on  the  12th  of 
November,  1842,  when  it  was  lent  to  the  defendant  as  aforesaid,  should 
be  transferred  by  the  now  plaintiffs  into  the  names  of  the  said  Thomas 
Stephens  and  his  said  co-trustees,  to  be  holden  by  them  upon  the  trusts 
of  the  said  indenture  of  t&e  4th  of  March,  1840 :  That  the  said  Thomas 
Stephens,  being  such  trustee  as  aforesaid,  and  interested  and  claiming  as 
aforesaid,  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  14th  of  March,  1846,  for  enforcing  his  said  claim  and  demand,  com- 
menced and  prosecuted  a  suit  in  the  high  court  of  Chancery,  wherein  the 
said  Thomas  Stephens  was  plaintiff,  and  the  now  plaintiffs,  the  now  defend- 
ant,  Maria  Lena  Schroder,  his  wife,  Thomas  James  Weminck,  Henry  Hope 
♦3651  *Weminck,  Ludolf  Adrian  Schroder,  a  child  of  the  said  marriage 
-^  between  the  defendant  and  his  said  wife,  and  Wilhelmina  Susan 
Schroder,  another  child  of  the  same  marriage,  were  defendants ;  that, 
in  and  by  the  said  bill,  the  said  Thomas  Stephens  alleged,  amongst  other 
(things,  that  the  plaintiffs  had  been  guilty  of  a  breach  of  trust  in  having 
so  as  aforesaid  made  the  said  loan  of  the  said  sum  of  20007.  to  the  defend- 
ant, and  he  thereby  prayed  that  the  defendants  thereto  might  answer  the 
game,  and  that,  if,  and  so  far  as,  that  court  should  think  right,  the  trusts 
of  the  said  indenture  of  settlement  of  the  4th  of  March,  1840,  might  be 
carried  into  execution  by  and  under  the  decree  and  direction  of  that 
court,  and  that  it  might  be  declared  that  the  said  sum  of  2000/.  was  com- 
prised in  the  trusts  of  the  said  indenture,  and  that  the  defendants  Lu- 
dolf B.  Schroder,  and  Maria  Lena  his  wife,  Spencer  Bulkeley  Lord 
Newborough,  J.  E.  Shearman,  Thomas  Dyke,  T.  J.  Weminck,  and 
Henry  Hope  Werninck,  might  be  declared  to  be  jointly  and  severally 
liable  to  replace  the  said  sum  of  20007.,  upon  the  trusts  of  the  said 
indenture  of  settlement,  and  that,  for  that  purpose,  the  said  last-named 
defendants  might  be  decreed  to  purchase  so  much  stock  in  the  3  per  cent. 
consolidated  bank  annuities  as  the  said  sum  of  2000Z.  would  have  pur- 
chased on  the  12th  of  November,  1842,  the  time  when  such  sum  of  money 
was  so  lent  to  the  defendant  Ludolf  B.  Schroder  as  thereinbefore  was  men- 
tioned, or  that  they  might  be  decreed  to  repay  the  said  sum  of  20007., 
as  should  appear  to  be  most  beneficial  to  the  infant  cetteux  que  tniBt  inter- 
ested under  the  said  indenture  of  settlement,  and  that  such  stock  or  sum  of 
money  might  be  duly  invested  and  secured  upon  the  trusts  of  the  said 
indenture  of  settlement,  or  that  the  respective  life-interests  of  the  said 
defendants  Ludolf  B.  Schroder  and  Maria  Lena  his  wife,  in  all  the  stocka, 
^3661  ^^^^7^'  ^fu^dSy  securities,  and  premises  comprised  in  the  aaid 
indenture  of  settlement  might  be  decreed  to  be  applied^  so  far  as 
the  same  would  extend,  in  making  good  the  said  stock,  or  the  said  20007., 
and  that  the  deficiency  thereof  might  be  decreed  to  be  replaced  or  repaid 
by  the  defendant  Ludolf  B.  Schroder  and  Maria  Lena  his  wife,  Spencer 
Bulkeley  Lord  Newborough,  J.  E.  Shearman,  and  Thomas  Dyke,  T.  J 
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Werninck,  and  Henry  Hope  Werninck,  and  that  the  plaintiff  Thomas 
Stephens  might  be  discharged  from  the  trusts  of  the  said  indenture  of 
Mttlement,  and  also  from  the  trusts  of  the  said  indenture  of  the  12th  of 
November,  1842,  if  the  court  should  be  of  opinion  that  he  had  accepted 
the  same  free  from  all  liabilities  in  respect  of  such  trusts  or  other  the 
matters  aforesaid,  and  that,  if  necessary,  new  trustees  might  be  appointed 
of  all  the  said  last-mentioned  indentures,  in  the  place  of  the  plaintiff 
Thomas  Stephens,  the  said  T.  J.  Werninck  and  Henry  Hope  Werninck, 
and  that  all  necessary  and  proper  directions  might  be  given  for  effectuat- 
ing the  several  purposes  aforesaid,  and  that  the  defendants  Ludolf  B. 
Schroder  and  Maria  Lena  his  wife,  and  Spencer  Bulkeley  Lord  Newbo- 
rough,  J.  E.  Shearman,  Thomas  Dyke,  T.  J.  Werninck,  and  Henry 
Hope  Werninck  might  be  decreed  to  pay  to  the  said  plaintiff  Thomas 
Stephens  his  costs  of  that  suit,  and  also  certain  costs,  charges,  and 
expenses  incurred  by  him  in  relation  to  the  matters  aforesaid ;  and  for 
further  relief:  That  afterwards,  and  pending  the  said  suit,  and  in  the 
course  of  and  as  part  thereof,  and  before  this  suit,  to  wit,  on  the  7th 
of  December,  1846,  presented  to  the  Master  of  the  Rolls,  and  there- 
by prayed  that  the  now  plaintiffs  might  be  ordered  within  a  week 
after  the  service  of  the  order  to  be  made  upon  that  petition,  to 
transfer  into  the  name  and  with  the  privity  of  the  accountant-gene- 
ral of  the  said  court  of  Chancery,  to  the  credit  of  the  said  cause, 
^as  much  three  per  cent,  consolidated  bank  annuities  as  might  r^cog't 
have  been  purchased  with  the  said  2000?.  on  the  12th  of  Novem-  *" 
ber,  1842,  and  that  the  petitioner  might  be  discharged  from  the  trusts  of 
the  said  indenture  of  settlement  of  the  4th  of  March,  1840,  and  also 
from  the  trusts  of  the  said  indenture  of  the  12th  of  November,  1842,  if, 
and  so  far  as,  the  said  court  should  be  of  opinion  that  the  petitioner  had 
accepted  the  same,  and  that  it  might  be  referred  to  the  master  to  appoint  a 
proper  person  to  be  a  trustee  or  trustees  respectively  of  the  said  inden- 
tures, and  to  settle  and  approve  of  proper  deeds  for  that  purpose,  the 
petitioner  thereby  undertaking  to  execute  the  same,  and  also  to  settle 
and  approve  of  a  proper  release  and  indemnity  to  the  petitioner,  and 
that  all  proper  parties  might  be  ordered  to  joiii  in  and  execute  the  same, 
and  that  it  might  be  referred  to  the  master  to  tax  the  petitioner  his  costs, 
charges,  and  expenses  of  and  incidental  to  the  said  trust,  and  also  his  costs 
of  the  said  suit  as  between  solicitor  and  client,  and  that  the  now  plain- 
tiffs and  the  said  Ludolf  B.  Schroder  and  Maria  Lena  his  wife  might 
be  jointly  and  severally  ordered  to  pay  to  the  petitioner  the  amount  of 
such  costs,  charges,  &c.,  when  so  taxed  as  aforesaid,  or  that  his  lordship 
might  be  pleased  to  make  such  further  or  other  order  in  the  premises  as 
to  his  lordship  might  seem  meet, — of  all  which  premises,  the  defendant, 
afterwards,  to  wit,  oH  the  4th  of  January,  1847,  had  notice  :  That  there- 
upon, the  now  plaintiffs,  being  advised,  as  the  fact  was  and  is,  that  they 
bad  no  defence  to  the  said  suit  of  the  said  Thomas  Stephens,  then  gave 
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notice  to  the  now  defendant,  stating  that  the  said  petition  would  come  oc 
to  be  heard  before  the  Master  of  the  Rolls  on  or  about  the  11th  of  January, 
then  instant,  and  that,  unless  the  now  defendai^t  came  forward  and  took 
upon  himself  the  defence  of  the  said  suit  in  Chancery,  and  gave   to 


*368] 


'I'the  now  plaintiffs  a  good  and  sufficient  indemnity  against  all  costs 


to  be  paid,  incurred,  or  sustained  by  such  defence,  they  would 
settle  the  claim  of  the  said  Thomas  Stephens  in  the  said  suit,  by  consent- 
ing to  such  order  being  made  upop  ^he  said  petition  as  the  said  court 
might  think  proper,  and  would  call  upon  and  hold  the  now  defendant  and 
Maria  Lena  Schroder,  under  the  indemnity  aforesaid,  liable  to  make  good 
and  reimburse  to  th^m  all  sum  or  sums  of  money,  costs,  charges,  and 
expenses  which  they  tb-^  pow  plaintiffs,  or  either  of  them,  might  bear, 
sustain,  or  be  put  unto,  br  reason  or  in  consequence  of  the  claim  of  the 
said  Thomas  Stephens,  or  of  Xhf.  said  suit  in  Chancery  so  instituted  by 
him  as  aforesaid ;  that  the  Lor  defendant  then  neglected  and  declined 
to  take  upon  him  the  defence  o(  the  said  suit,  or  to  indemnify  the  now 
plaintiffs  against  the  same,  or  the  cos^^  of  their  defence  thereto ;  that 
such  proceedings  were  thereupon  had  ic  tbe  said  suit,  that  the  now  plain- 
tiffs, in  order  to  compromise  and  put  an  end  to  the  same,  and  to  preren'* 
further  costs  and  expenses  being  incurred  therein,  upon  the  hearing  ot 
the  said  petition,  before  this  suit,  to  wit,  on  the  26th  of  January,  1847. 
reasonably  and  properly  consented  to  such  order  being  made  upon  Chf 
said  petition  as  the  said  court  of  Chancery  might  think  proper;  thai  i 
was  thereupon,  and  before  this  suit,  to  wit,  on  the  day  and  year  laet  afore 
said,  ordered  by  the  said  Master  of  the  Rolls,  that,  it  appearing  that 't 
would  be  for  the  benefit  of  the  parties  beneficially  entitled,  to  have  stock, 
rather  than  the  proceeds  of  the  sale  thereof  in  the  petition  mentioned, 
that  the  now  plaintiffs  should,  on  or  before  the  27th  of  March,  1847, 
transfer  into  the  name  and  with  the  privity  of  the  accountant-general  of 
that  court,  in  trust  in  that  cause,  as  much  81,  per  cent,  consolidated  bank 
annuities  as  might  have  been  purchased  with  the  said  sum  of  2000Z. 
*S691  *^^  *^®  ^^^^  ^^  November,  1842,  the  amount  of  such  bank  annui- 

tics  so  to  be  purchased,  to  be  verified  by  affidavit,  and  the  said 
accountant-general  was  to*  declare  the  trust  thereof  accordingly,  subject 
to  the  further  order  of  that  court ;  and  that  it  should  be  referred  to  the 
master  to  tax  the  petitioner  his  costs,  charges,  and  expenses  of  and  inci- 
dental to  the  said  trust,  and  also  his  costs  of  the  said  suit,  as  between 
solicitor  and  client,  up  to  that  time,  including  the  costs  of  that  applica- 
tion, and  also  to  tax  the  costs,  charges,  and  expenses  properly  incurred 
by  the  now  plaintiffs  in  the  said  trust,  not  including  any  costs  relating  to 
the  said  breach  of  trust ;  and  that  the  now  plaintiff  should  be  at  liberty 
to  apply  to.  that  court  as  to  such  last-mentioned  costs,  charges,  and 
expenses,  as  they  might  be  advised  ;  and  that  the^iow  plaintiffs  should 
pay  to  the  petitioner  the  amount  of  his  aforesaid  costs,  charges,  and 
expenses  when  so  taxed,  and  that  they  should  be  at  liberty  to  apply  to 
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the  court  touching  the  said  costs,  charges,  and  expenses  as  they  might  be 
advised ;  and  that  thereupon  and  thereby  the  plaintiffs  then  became  liable 
to,  and  did,  in  obedience  to  the  said  order,  before  this  suit,  to  wit,  on  the 
Ist  of  March,  1847,  procure,  and  transfer  into  the  name  of  the  said 
accountant-general  of  the  court  of  Chancery  to  the  credit  of  the  cause, 
2124^.  168.  8d,  of  three  per  cent,  consolidated  bank  annuities,  and,  for 
and  about  so  transferring  the  same,  were  put  to  the  expense  and  loss  of 
a  large  sum  of  money,  to  wit,  2500Z. ;  and  that  the  now  plaintiffs  alsoy 
by  reason  of  the  premises,  and  of  the  defendant's  nrot  indemnifying  them 
pursuant  to  his  said  covenant,  before  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  became  liable  to  pay  to  the  said  Thomas  Stephens  a  large 
sum,  to  wit,  600/.,  for  his  costs  and  charges  of  his  said  suit,  and  other- 
wise ;  and  the  now  plaintiffs  also,  by  means  of  the  premises,  and  of  the 
defendant's  not  indemnifying  them  pursuant  to  his  said  ^covenant,  r«o>7() 
before  this  suit,  incurred  and  were  put  to,  and  became  liable  to 
pay,  not  only  the  said  moneys  which  they  were  obliged  to  and  did  lay  out 
in  procuring  and  transferring  the  said  three  per  cent,  consolidated  bank 
annuities,  but  also  divers  other  moneys,  to  wit,  500/.,  for  their  costs  and 
expenses  in  and  about  procuring  themselves  to  be  advised  respecting  the 
said  claim  and  their  defence  thereto,  and  in  and  about  their  defence  to 
the  said  suit,  and  the  compromise  thereof ;  and  by  means  and  in  conse- 
quence thereof,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning  for 
causes, — that  no  profert  is  made  of  the  several  indentures  therein 
respectively  mentioned  to  have  been  made  on  the  8d  of  January,  1809, 
the  4th  of  March,  1840,  the  20th  of  October,  1842,  or  any  or  either  of 
such  indentures,  nor  is  any  excuse  for  profert  of  the  said  indentures 
respectively,  stated  in  the  declaration  ; — that  the  indenture  of  the  4th 
of  March,  1840,  did  not  operate  as  an  assignment  of  any  fortune  or 
property  of  a  personal  nature  of  or  to  which  the  said  Maria  Lena  Wcr- 
ninck  might  thereafter  become  possessed  or  beneficially  entitled,  under 
or  by  virtue  of  the  last  will  and  testament  of  her  said  mother  Lena 
Weminck  (who  was  then  living),  nor  of  any  future  right,  title,  interest, 
benefit,  power,  claim,  or  demand  whatsoever,  of  her  the  said  Maria  Lena 
Weminck  in,  to,  or  out  of  any  such  fortune  or  property  as  last  aforesaid ; 
and  particularly  that  the  said  indenture  did  not  operate  as  an  assignment 
of  the  said  sum  of  2000/.  mentioned  in  the  said  will  of  the  said  Lena 
Werninck,  in  the  declaration  alleged  to  have  been  made  on  the  10th  of 
July,  1840 ;  and  that  the  said  indenture  was  and  is  illegal,  void,  and 
inoperative  in  the  above  respects,  and  particularly  as  to  the  said  sum  of 
2000/. ; — that,  if  tho  said  indenture  operated  as  a  covenant  to  assign  the 
said  future  property,  or  in  any  other  manner  than  as  a  legal  assignment 
thereof,  it  ought  to  *have  been  pleaded  according  to  its  legal  ope-  ritLon-t 
ration  and  effect,  and  not  as  an  assignment,  so  far  as  regards  such 
future  property  as  aforesaid ; — that  the  said  indenture  did  not  apply  to. 
VOL.  VII. — 30  u  2 
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comprise,  or  include  the  said  sum  of  2000Z.  mentioned  in  the  said  will 
of  the  said  Lena  Weminck,  because  the  said  Maria  Lena,  the  wife  of 
the  defendant,  became  possessed  of,  and  beneficially  entitled  to,  that 
sum  under  and  by  virtue  of  the  indenture  of  settlement  of  the  3d 
of  January,  1809,  in  the  declaration  mentioned,  and  the  appointment 
made  in  pursuance  thereof  by  the  said  will  of  the  said  Lena  Weminck, 
and  not  merely  under  or  by  virtue  of  the  said  will ; — that  the  said  will 
of  the  said  Lena  Weminck, — so  far  as  it  purported  to  direct  or  appoint 
that  the  said  sum  of  2000Z.  therein  mentioned,  should  be  settled  and  be 
upon  the  same  trusts,  and  to  and  for  the  same  intents  and  purposes  for 
the  benefit  of  the  said  wife  of  the  defendant  and  her  children,  as  were 
expressed  and  declared  in  the  said  indenture  of  settlement  made  in  con- 
templation of  her  said  marriage  with  the  defendant,  so  far  as  the  rules 
of  law  and  equity  would  permit,  and  the  said  testatrix  had  power  to 
direct, — did  not  operate  as  a  valid  and  effectual  execution  of  the  powers 
or  authority  vested  in  the  said  testatrix  in  and  by  the  said  indenture  of 
settlement  of  the  3d  of  January,  1809 ; — that  the  other  alternative  men- 
tioned in  the  said  testatrix's  will,  whereby  she  willed,  directed,  and 
appointed  that  the  said  sum  of  20007.  should  be  paid  to  the  defendant's 
said  wife,  or  as  she  should  by  any  writing  or  writings  under  her  hand, 
direct,  to  and  for  her  own  sole  and  separate  use,  benefit,  and  disposal, 
free  from  the  control,  debts,  &c.,  of  her  then  present  or  any  future  hus- 
band, took  effect ;  and  that  the  said  sum  of  2000Z.,  for  the  reasons  afore- 
said, was  not  subject  to,  and  charged  in  equity  with,  the  said  trusts  of 
the  indenture  of  settlement  of  the  4th  of  March,  1840; — that  the 
^^721  *^^^  indenture  in  the  declaration  mentioned  to  have  been  made 
on  the  20th  of  October,  1842,  and  the  deed-poll  then  endorsed 
thereon,  were  not,  nor  was  either  of  them,  suflScient  to  vest  in  the  plain- 
tiff, Thomas  Dyke,  a  joint  interest  with  the  other  plaintiffs,  in  the  whole 
of  the  said  sum  of  2000Z.,  nor  did  the  plaintiffs  then  become  joint  trustees 
thereof,  as  alleged  in  the  declaration  ; — ^that  it  appears  that  the  plaintifis 
received,  and  had  paid  to  them,  the  said  sum  of  20007.,  not  as  trustees, 
for  the  time  being,  of  the  indenture  of  settlement  in  the  declaration 
mentioned  to  have  been  made  on  the  4th  of  March,  1840,  but  under  or 
by  virtue  of  the  indenture  of  the  12th  of  November,  1842 ;  and  that, 
under  the  circumstances  aforesaid,  the  plaintiffs  were  fully  justified  and 
authorized  to  lend  and  advance  the  said  sum  of  20007.  to  the  defendant, 
with  the  consent  in  writing  of  his  said  wife,  in  manner  and  form  as 
stated  in  the  said  secondly-mentioned  indenture  of  the  12th  of  Novem- 
ber, 1842 ; — that  it  does  not  suflSciently  appear  that  the  plaintiffs,  by 
reason  of  the  said  loan,  under  the  circumstances  aforesaid,  became  or 
were  liable  in  equity  to  be  compelled,  without  their  own  consent,  and 
against  their  will,  to  pay  or  invest  the  amount  of  the  said  loan,  as 
stated  in  the  declaration; — that  the  said  petition  presented  to  the 
Master  of  the  Rolls  on  the  7th  of  December,  1846,  was  an  ex  partt 
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proceeding,  and  the  prayer  of  such  petition  could  not  have  been  com- 
plied with,  except  by  the  consent  of  the  plaintiffs ; — that,  although  it 
is  stated  in  the  declaration  that  the  defendant,  on  the  4th  of  January, 
1847,  had  notice  of  the  premises  in  the  declaration  mentioned,  it 
was  not  stated  that  he  had  any  notice  that  the  now  plaintiffs  had 
no  defence  to  the  said  suit  in  the  declaration  mentioned,  nor  that  the 
now  plaintiffs  had  been  so  advised ;  and  that  the  subsequent  notice 
from  tlie  now  plaintiffs  to  the  now  defendant,  in  the  declaration  mentioned 
^(stating,  amongst  other  things,  that  the  said  petition  would  come  r^toYq 
on  to  be  heard  on  the  11th  of  January  then  instant),  was  not 
BuflSciently  precise,  and  was  a  bad,  defective,  and  insufficient  notice,  in 
divers  respects,  and  required  too  much  of  the  defendant,  and  did  not 
sufficiently  specify  the  nature  of  the  indemnity  then  required  from  him ; 
— that  it  does  not  sufficiently  appf  ar  in  or  by  the  declaration,  that,  ac- 
cording to  the  course  and  practice  of  the  court  of  chancery,  the  now 
defendant  could,  when  so  required  as  aforesaid,  have  come  forward  and 
effectually  taken  upon  himself  the  defence  of  the  said  suit  (supposing  a 
good  defence  thereto  then  really  existed),  nor  how  and  in  what  manner 
he  could  have  putnn  an  answer  for  the  now  plaintiffs  in  the  said  suit,  or 
otherwise  defended  the  same  on  their  behalf,  nor  that  a  reasonable  oppor- 
tunity was  offered  him  for  that  purpose,  nor  that  a  reasonable  time 
elapsed  after  he  had  such  last-mentioned  notice,  and  before  the  now 
plaintiffs  consented  to  such  order  being  made  as  in  the  declaration  men- 
tioned to  have  been  made  on  the  26th  of  January,  1847,  nor  that  the 
defendant,  for  an  unreasonable  and  improper  time,  neglected  or  declined 
to  take  upon  him  the  defence  of  the  said  suit,  or  to  indemnify  the  now 
plaintiffs  against  the  same,  or  the  costs  of  their  defence  thereto ; — that 
the  said  order  of  the  26th  of  January,  1847,  was  made  with  the  consent 
of  the  nC'W  plaintiffs,  and  that  in  the  stage  of  the  cause  in  which  such  order 
was  made  (no  answers  appearing  to  have  been  put  in  by  any  of  the  de- 
fendants), such  order  could  not  have  been  made  without  the  consent  of 
the  now  plaintiffs ;  and  that,  although  it  is  alleged  in  the  declaration 
that  the  now  plaintiffs  reasonably  and  properly  consented  to  such  order 
being  mside  upon  the  said  petition,  it  does  not  sufficiently  appear  in  or  by 
the  said  declaration,  that  such  consent  was  reasonable  and  *pro-  r^onA 
per,  or  how  and  why  it  was  reasonable  and  proper ; — that  all  the 
loss,  damage,  and  injury  which  the  plaintiffs  are,  in  the  said  declaration, 
alleged  to  have  sustained,  appears  to  been  caused  or  occasioned  by  their 
own  consent,  and  to  have  resulted  from  their  own  act,  and  not  merely 
by  reason  of  anything  from  which  the  defendant  covenanted  to  indem- 
nify them,  as  in  the  declaration  mentioned,  nor  from  any  breach  of  such 
covenant  on  the  part  of  the  defendant ; — and  that  the  indenture  of  the 
12th  of  November,  1842,  is  void  and  illegal,  for  containing  a  covenant 
to  indemnify  and  save  harmless  the  plaintiffs  against  a  breach  of  trust 
and  brcich  of  duty  in  their  character  of  trustees,  &c. 
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The  plaintiffs  joined  in  demurrer. 

The  demurrer  was  argued  in  Trinity  term  last,  before  Wilbb,  C.  J., 
CoLTMAN,  J.,  Maule,  J.,  and  Cresswell,  J. 

June  6,  7,  1848.  Petersdorff^  in  support  of  the  demurrer.  By  the 
deed  of  the  3d  of  January,  1809, — the  settlement  made  upon  the  mar- 
riage of  Dr.  Werninck  with  Magdalena  Wynn, — it  was  provided  that 
a  policy  should  be  effected  with  the  Equitable  Assurance  Office,  for 
5000Z.,  upon  the  life  of  Magdalena  Wynn,  and  kept  on  foot  by  the 
trustees ;  and  that  the  proceeds  of  such  policy  should  be  received  and 
held  by  the  trustees,  in  trust  for  such  of  the  children  of  the  marriage, 
if  more  than  one,  in  such  shares  as  the  husband  and  wife  jointly,  or  the 
survivor  of  them,  should  appoint,  and,  in  default  of  appointment,  to  all 
the  children  equally.  The  next  deed  set  out  in  the  declaration,  is,  a 
settlement  made  on  the  marriage  of  the  defendant  with  Maria  Lena 
Werninck,  a  daughter  of  Dr.  and  Mrs.  Werninck,  dated  the  4th  of 
March,  1840 ;  by  which  deed, — reciting  that  the  proposed  marriage  of 
Dr.  and  Magdalena  Werninck  had  been  had  and  solemnized,  and  that 
^qYc-i  Dr.  Werninck  had  died,  leaving  his  wife  *surviving,  without  hav- 
^  ing  joined  in  any  appointment  under  the  settlement,  and  that 
there  were  four  children  of  the  marriage,  of  which  she  the  said  Maria 
Lena  Werninck  was  one, — she  the  said  Maria  Lena  Werninck,  with  the 
consent  of  her  intended  husband  (the  defendant),  assigned  all  her  right 
and  interest  in  and  to  any  fortune  to  which  she  might  become  entitled 
under  the  will  of  her  mother,  to  trustees  (one  of  whom  was  Lord  New- 
borough),  upon  trust  for  the  separate  use  of  her  the  said  Maria  Lena 
Werninck  for  life,  and  upon  further  trust  for  the  children  of  the  in- 
tended marriage,  as  the  defendant  and  his  wife  should  appoint.  At 
this  time,  the  mother  was  living.  These  two  deeds  are  introduced  as 
disclosing  the  title  and  interest  of  the  plaintiffs,  and  not  as  mere  induce- 
ment to  the  statement  of  the  deed  the  breach  of  which  is  complained 
of.  The  plaintiffs,  therefore,  were  bound  to  make  profert  of  them,  or 
to  show  matter  dispensing  with  profert.  On  the  10th  of  July,  1840, 
Mrs.  Werninck  made  a  will,  whereby  she  sought  to  exercise  her  power 
of  appointment ;  and  under  this  will  Lord  Newborough  and  Thomas 
Dyke  (two  of  the  plaintiffs)  were  appointed  executors.  Dyke  is  also  a 
trustee  under  the  deed  of  the  12th  of  November,  1842.  It  is  perfectly 
clear,  therefore,  that  these  are  documents  which  are  in  the  plaintiff's 
possession,  or  the  production  of  which  they  are  in  a  position  to  enforce. 
[Cresswell,  J.  There  might  be  some  foundation  for  your  argument, 
if  this  were  the  action  of  the  new  trustees,  and  not  an  action  by  the  old 
trustees  upon  the  covenant  of  indemnity.]  In  Jenkin  v.  Peace,  6  M.  & 
W.  722,  it  was  held,  that,  in  pleading  a  conveyance  by  lease  and  release, 
profert  must  be  made  of  the  relea8e,(a)     Upon  the  discussion  of  that 

(a)  That  1b  bo  where  the  legal  estate  is  suffered  to  remain  in  the  releasee.  Bat,  where  the 
release  is,  to  the  bargainee  for  a  year  (or  to  any  other  lessoe)|  to  the  Me  of  a  third  person,  in 
whom  the  use  is  executed,  cMtut  que  vk,  and  those  claiming  under  him,  are  not  bound  to  make 
profert  of  the  release,  which  is  presumed  to  be  in  the  handB  of  the  releasee  to  uses. 
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'mse,  all  *the  older  authorities  were  noticed.  The  fir8t  of  these  r^orf; 
IS  the  452d  section  of  Littleton,  where  it  is  said  that  "every 
release  made  to  him  which  hath  a  reversion  or  a  remainder  in  deed,  shall 
Berve  and  aid  him  who  hath  the  freehold,  as  well  as  to  him  ip  whom  the 
release  was,  if  the  tenant  hath  the  release  in  Jits  hand  to  plead,'*  In 
§453  it  is  said  "In  the  same  manner  it  is,  where  a  release  is  made  to 
the  tenant  for  life,  or  to  the  tenant  in  tail,  this  shall  enure  to  them  in 
the  reversion,  or  to  them  in  the  remainder,  as  well  as  to  the  tenant  of 
the  freehold ;  and  they  shall  have  as  great  an  advantage  of  this,  if  they 
can  show  itJ"  In  Dr.  Leyfield's  case,  10  Co.  Rep.  92,  the  rule  is  laid 
down  thus,  that,  "if  he  who  is  party  or  privy  in  estate  or  interest,  or  he 
who  justifies  in  the  right  of  him  who  is  party  or  privy,  pleads  a  deed, 
although  he  who  is  privy  claims  parcel  of  the  original  estate,  yet  he 
ought  to  show  the  original  deed  to  the  court ;  and  the  reason  that  deeds, 
being  so  pleaded,  shall  be  shown  to  the  court,  is,  that  to  every  deed  two 
things  are  requisite  and  necessary, — the  one,  that  it  be  sufficient  in  law, 
and  that  is  called  th^  legal  part,  because  the  judgment  of  that  belongs 
to  the  judges  of  the  law, — the  other  concerns  matters  of  fact,  sc.  if  it 
be  sealed  and  delivered  as  a  deed,  and  the  trial  thereof  belongs  to  the 
country  :*  and  therefore  every  deed  ought  to  approve  itself,  and  to  be 
proved  by  others :  approve  itself  to  the  satisfaction  of  the  court  in  three 
manners, — first,  as  to  the  composition  of  the  words,  to  be  sufficient  in 
law,  and  the  court  shall  judge  that, — 2d,  that  it  be  not  rased  or  inter- 
lined in  material  points  or  ^places,  and  upon  that  also  the  judges  r^on^j 
in  ancient  times  did  judge  upon  their  own  view  the  deed  tp  be 
void,  but  of  late  times  have  left  that  to  the  jury,  (to  say,)  if  the  rasing 
or  interlining  were  before  delivery, — 8d,  that  it  may  appear  to  the 
court  and  the  party,  if  it  were  upon  condition,  limitation,  or  with  power 
of  revocation,  &c.,  to  the  intent,  that,  if  there  be  a  condition,  &c.,  if 
the  deed  be  poll,  or  if  there  wants  a  counterpart  of  the  indenture,  the 
other  party  may  take  advantage  of  it."  In  Hodgson  v.  Warden,  13  M. 
k  W.  22,  which  is  a  very  strong  case,  it  was  held,  that  it  is  not  a  suffi- 
cient excuse  for  the  want  of  profert  of  a  deed,  under  which  the  party 
pleading  it  claims  a  benefit,  e.  g,  an  assignment  by  him  to  trustees  for 
the  benefit  of  creditors,  with  a  provision  that  he  should  be  released  from 
his  debts  on  payment  of  a  certain  comppsition, — that  there  was  but  one 
part  of  the  deed  executed,  and  that  the  same  did  not  belong  to  the  de- 
fendant (the  party  pleading  it) :  that  he  had  no  right  to  the  same,  nor 
had  the  custody  of,  or  any  power  or  control  over  it,  and  was  unable  to 
procure  the  possession,  power,  or  control  of  it ;  that  it  always  had  been 
in  the  possession  of  the  trustees,  who  refused  to  permit  the  defendant  to 
have  the  possession  thereof,  or  to  bring  it  into  court.  Pollock,  C.  B., 
there  says :  "The  refusal  of  the  trustees  to  permit  the  defendant  to  have 
this  deed  for  the  purpose  of  making  profert  of  it,  may  render  them  lia- 
ble in  damages  to  the  defendant,  but  will  not  warrant  us  in  departing 
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from  tho  settled  rules  of  law,  which  were  made,  not  for  the  vexation  of 
parties,  bat  for  very  sound  reasons."  The  authorities  are  all  collected 
in  the  notes  to  Jevens  v,  Harridge,  1  Wms.  Saund.  8  b.  Reliance  will 
bo  placed,  on  behalf  of  the  plaintiff,  on  Dangerfield  v.  Thomas,  9  Ad 
^g,^g-|  &  E.  292,  1  P.  &  D.  207,  and  Bain  v.  »Cooper,  8  M.  &.  W.  751. 

-^  But,  in  both  these  cases,  the  parties  who  held  the  instrument, 
held  it  adversely  to  the  plaintiff.  They  do  not,  therefore,  at  all  impugn 
the  rule  laid  down  in  the  cases  before  cited.  [Maule,  J.  Profert  is 
excused,  where  there  is  some  impossibility  or  some  insuperable  difficulty 
in  the  way  of  the  production  of  the  instrument  by  the  party  pleading  it, 
without  any  fault  of  his  own.]  The  question  here  is,  whether  the  mera 
voluntarily  parting  with  the  deed  by  assignment,  excuses  the  plaintiffs 
from  making  profert  of  it,  where  they  are  seeking  to  obtain  a  benefit 
under  it. 

The  declaration  discloses  no  breach  of  trust  on  the  part  of  the  plain- 
tiffs, in  lending  the  20002.  to  the  defendant ;  for,  the  money  never  was,  in 
point  of  law,  subject  to  the  trusts  of  the  deed  of  the  4th  of  March,  1840. 
It  is  submitted, — first,  that  Mrs.  Weminck's  will  was  not  a  proper  exer- 
cise of  the  power, — secondly,  that  the  settlement  of  the  4th  of  March, 
1840,  did  not  legally  pass  the  20002.  to  the  trustees,  because  the  defend- 
ant's wife  took  that  sum,  not  under  her  mother's  will,  but  under  the 
settlement  of  the  8d  of  January,  1809,— thirdly,  that  the  20002.  did  not 
pass  to  the  trustees  under  the  settlement  of  the  4th  of  March,  1840, 
because  an  assignment  of  future  property  to  be  derived  under  the  will  of 
a  living  person,  is  void  and  inoperative.  1.  By  the  deed  of  the  Sd  of 
January,  1809,  the  power  to  appoint  is,  "in  favour  of  an  only  child,  or 
for  all  and  every,  or  for  any  one  or  more,  exclusive  of  the  rest,  of 
the  children  of  the  said  intended  marriage,  if  there  should  be  more 
than  one."  Mrs.  Werninck,  who  survived  her  husband,  affects  by 
her  will  to  give  effect  to  that  power.  By  this  will,  which  is  dated  the 
*Q7Qn  ^^^^  ^^  J'^^y?  1840,  the  testatrix  directed  and  appointed  that  *the 

^  sum  of  20002.  should  be  settled  "  upon  the  trusts  declared  in  the 
indenture  of  settlement  of  the  4th  of  March,  1840,  so  far  as  the  rules  of 
law  and  equity  would  permit,  and  the  testatrix  had  power  to  direct  and 
appoint,  but  that,  if  she  had  not  such  power,  then  she  willed,  directed, 
and  appointed  that  the  said  sum  of  2000/.  should  be  paid  to  the  defend- 
ant's wife,  or  as  she,  the  defendant's  wife,  should  by  writing  direct  and 
appoint."  The  trusts  of  the  deed  of  the  4th  of  March,  1840,  were  in 
favour  of  the  children  of  that  marriage.  Now,  it  is  perfectly  established, 
that  a  power  to  appoint  to  children^  will  not  authorize  an  appointment 
to  grandchildren :  Alexander  v.  Alexander,  2  Vez.  sen.  640 ;  Bristowe 
V.  Ward,  2  Ves.  jun.  836 ;  Whistlei  v.  Webster,  2  Ves.  jun.  867 ;  Smith 
V.  Lord  Camelford,  2  Ves.  jun.  698 ;  Crompe  v.  Barrow,  4  Ves.  681 ; 
Adams  v.  Adams,  Cowp.  651 ;  Brudenell  v,  Elwes,  1  East,  442,  7  Ves. 
882 ;  Butcher  v.  Butcher,  9  Ves.  S82.    The  trustees,  therefore,  could  not 
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be  guilty  of  any  breach  of  trust,  in  paying  the  2000Z.  under  the  wife's  direc- 
tion. 2.  The  indenture  of  the  4th  of  March,  1840,  only  professes  to  assign 
what  would  pass  under  the  will  of  Mrs.  Werninck.  If,  therefore,  Mrs. 
Schroder  takes  the  20002.,  as  it  is  submitted  she  does,  under  the  settlement 
of  the  3d  of  January,  1809,  the  trustees  did  not  take  it  as  trustees  under  the 
settlement  of  the  4th  of  March,  1840.  The  rule  of  law  is,  that,  where  a 
party  has  a  mere  power  of  appointment  to  particular  persons  or  to  a  class 
of  persons,  those  persons  take  under  the  power,  and  not  under  the  execu* 
tion  of  it.  [Maule,  J.  That  proposition  is  more  tenable  with  respect  to 
realty  than  personaly.  In  the  case  of  realty,  the  appointment  executes  the 
use.  But  the  statute  of  uses  does  not  apply  to  *per8onalty.]  The  p^qo/v 
difficulty  is,  that,  without  the  will,  there  is  no  specific  sum  ^ 
appointed.  3.  The  settlement  of  the  4th  of  March,  1840,  professes  to  assign 
to  the  trustees  whatever  interest  Mrs.  Schroder  might  derive  under  the  will 
of  her  mother.  The  will  bears  date  four  months  after  the  execution  of  the 
settlement.  The  settlement,  therefore,  could  not  operate  upon  property 
derived  under  the  will ;  for,  there  can  be  no  valid  assignment  of  a  future 
contingent  interest  under  the  will  of  a  living  person.  In  Robinson  v* 
Macdonnell,  5  M.  &  S.  228,  it  was  held,  that  an  assignment  of  the  freight, 
earnings,  and  profits  of  a  ship,  does  not  extend  to  profits  not  in  existence, 
actually  or  potentially,  at  the  time  of  the  assignment :  where,  therefore, 
G.  assigned  by  deed  to  S.  the  freight,  earnings,  and  profits  of  the  ship 
W.,  which  ship  afterwards,  in  a  voyage  to  the  South  Seas,  obtained  a 
quantity  of  oil,  the  produce  of  whales  taken  in  that  voyage, — it  was  held 
diat  this  oil  did  not  pass  to  S.  by  the  assignment ;  for,  the  assignor  had 
no  property,  actual  or  potential,  in  the  oU,  at  the  time  of  the  assignment, 
and  the  voyage  was  not  then  contemplated.  [Maule,  J.  The  restric- 
tion here  rather  differs  this  from  the  case  of  property  quite  at  large.] 
The  recent  statute  which  authorizes  the  conveyance  by  deed  of  contingent 
interests,(a)  is  not  applicable  to  personalty.  In  Lunn  v.  Thornton,  1 
Man.,  Gr.  k  S.  879,  it  was  held  by  this  court  that  a  grant  of  goods 
which  are  not  in  existence,  or  which  do  not  belong  to  the  grantor  at  the 
time  of  executing  the  deed,  is  void,  unless  the  grantor  ratify  the  grant 
by  some  act  done  by  him  with  that  view,  after  he  has  acquired  the  pro- 
perty therein.  And  that  doctrine  is  confirmed  by  the  Court  of  Queen's 
Bench,  in  GWe  v.  ♦Bumell,  7   Q.  B.  860.     The  assignment, 


therefore,  in  the  lifetime  of  Mrs.  Werninck,  having  no  operation 


[*381 


upon  the  2000{.,  the  plaintiffs  never  became  trustees  of  that  fund. 

The  deed  of  the  4th  of  March,  1840,  ought  to  have  been  pleaded  ac- 
cording to  its  legal  effect :  and  its  legal  effect,  under  the  circumstances, 
would  be,  not  an  absolute  assignment  of  the  2000Z.,  but  a  covenant  to 
assign  it.  Paskb,  B.,  in  delivering  the  judgment  of  the  court,  in  Price 
9.  Williams,  1  M.  &  W.  6,  says :  ''  There  is  no  doubt  but  that,  in  deduc- 

(•)  S  A  9  Viet  e.  IOC,  t.  S,— which  ii  a  BiibBtitation  for  the  5th  leotion  of  the  7  A  8  Vict  e 
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ing  title,  it  is  the  established  rule  that  conveyances  are  to  be  pleaded  as 
they  operate;  for  which  several  authorities  were  cited,(a)— to  which 
that  of  Moore  v.  The  Earl  of  Plymouth,  5  B.  &  Aid.  70(ft)  may  be 
added." 

Mrs.  Schroder  having, — as  is  recited  in  the  deed  of  the  12th  of  No- 
vember, 1842, — expressly  sanctioned  the  loan  of  this  money  to  her  hus- 
band, the  trustees,  in  lending  it,  committed  no  breach  of  trust.  To 
render  the  defendant  liable  under  his  covenant  to  indemnify,  it  must 
appear  that  the  payment  was  made  by  the  trustees  in  the  ordinary  course 
of  law,  and  under  circumstances  which  made  it  compulsory  on  them  to 
pay.  If  they  had  resisted  Stephens's  claim,  they  must  have  succeeded ; 
and  they  cannot  shelter  themselves  under  the  notice  given  to  the  defend- 
ant to  come  in  and  defend.  The  payment  was  a  voluntary  payment  by 
them  in  their  own  wrong. 

Assuming  that  the  trustees  were  guilty  of  a  breach  of  trust,  can  the 
court  give  effect  to  a  deed  to  indemnify  against  an  admitted  breach  of 
trust?  The  case  might  be  different,  if  the  breach  were  doubtful:  there 
*38*^1  *^®  *covenant  to  indemnify  might  probably  be  enforced.  Here, 
however,  the  matter  could  not  be  doubtful :  Warwick  r.  Richard- 
son, 10  M.  &  W.  284. 

Channell,  Serjt.  (with  whom  was  Willes\  contrd.  The  question  upon 
the  merits,  is,  whether  or  not  there  is  any  objection  in  point  of  law,  to 
the  deed  declared  on ;  and,  if  not,  whether  the  declaration  shows  any 
breach  of  the  covenant  to  indemnify  contained  therein.  The  short  out- 
line of  the  case  is  this : — On  the  3d  of  January,  1809,  Dr.  Weminck 
married  Magdalena  Wynn.  Under  the  settlement  made  on  that  occa- 
sion, three  trustees  were  appointed.  In  1825,  there  was  a  change  of 
trustees,  and  Thomas  Dyke,  one  of  the  plaintiffs,  then  became  one  of  the 
trustees  under  the  original  settlement.  In  March,  1840,  the  defendant 
married  Maria  Lena  Werninck,  the  daughter  of  Dr.  and  Magdalena  Wer- 
ninck,  and  Lord  Newborough,  another  of  the  plaintiffs,  became  a  trustee. 
In  October,  1840,  there  was  an  assignment  to  new  trustees,  Thomas 
Dyke  being  one  of  them.  The  settlement  of  the  3d  of  January,  1809, 
had  provided  for  effecting  a  policy  for  5000?.  in  the  Equitable  Assur- 
ance OflSce ;  and  the  deed  contained  a  power  to  the  Dr.  and  Mrs.  Wer- 
ninck, or  to  the  survivor,  to  appoint  that  sum  in  favour  of  the  children  of 
the  marriage.  Mrs.  Werninck,  who  survived  her  husband,  by  her  will, 
dated  the  10th  of  July,  1840,  purported  to  make  a  disposition  of  this 
property ;  and,  in  the  course  of  that  year,  she  died.  The  money  receiv- 
able under  the  policy,  would  be  paid  by  the  oflSce  only  to  the  trustees  of 
the  original  settlement.  The  money  having  come  to  the  hands  of  the 
plaintiffs,  as  trustees  under  the  settlement  of  the  4th  o£  March,  1840, 

(a)  Chester  v.  Willan,  2  Saund.  97;  Mornington  v.  William,  1  Ventr.  109;  Ofmere  9.  6heaf«» 
Garth.  308. 

(b)  And  tee  6  Mann.  A  Rjl.  451,  3  M.  A  G.  780,  4  M.  ft  G.  710  n. 
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the  defendant,  with  the  assent  of  hia  wife,  proposed  to  borrow  the 
2000Z.  from  the  trustees ;  but,  some  doubt  arising  whether  they  were 
♦authorized  to  lend  it,  the  trustees  took  from  the  defendant  the  r^ooo 
covenant  of  indemnity  upon  which  this  action  is  founded.  On  *- 
the  4th  of  September,  1845,  other  trustees  of  the  settlement  of  the  4th 
of  March,  1840,  were  appointed  in  lieu  of  the  plaintiffs.  Thomas  Ste- 
phens, one  of  the  newly-appointed  trustees,  being  made  acquainted  with 
the  loan  to  the  defendant  of  the  trust  fund  before  referred  to,  filed  a  bill 
against  the  plaintiffs,  the  defendant  and  his  wife,  and  others,  and  pre- 
sented a  petition  to  the  Master  of  the  Rolls,  praying  that  the  plaintiffs 
might  be  ordered  to  refund  the  trust  moneys  so  alleged  to  have  been 
misapplied.  Notice  of  the  suit  having  been  given  to  the  defendant,  and 
be  declining  to  take  the  defence  upon  himself,  the  present  plaintiffs 
allowed  Stephens  to  take  a  decree  against  them,  and  now  call  upon  the 
defendant  to  indemnify  them,  pursuant  to  his  covenant. 

The  first  objection  to  the  declaration  is,  that  the  plaintiff  makes  no 
profert  of  the  indentures  of  the  3d  of  January,  1809,  the  4th  of  March, 
1840,  and  the  20th  of  October,  1842.  The  short  answer  to  that  objec- 
tion, is,  that  those  deeds  are  set  out  as  matter  of  inducement  only,  and 
therefore  no  profert  of  them  was  necessary.  The  substantial  ground  of 
action  is,  the  breach  of  the  defendant's  contract  of  indemnity,  Profert 
is  only  required  to  be  made  of  such  deeds  as  the  party  pleading  may 
ordinarily  be  supposed  to  have  in  his  possession  or  power.  Many  of  the 
authorities  upon  this  subject  are  collected  in  the  notes  in  1  Wms.  Saund. 
8,  9,  where  it  is  said,  that,  "  where  a  person  has  no  right  to  the  posses- 
sion of  the  deed  or  counterpart,  as,  the  owner  of  a  rent-charge,  he  may 
plead  it  without  profert**(a)  Again,  it  is  said: (J)  "The  general  rule 
is,  that  a  party  ♦is  not  required  to  make  profert  of  an  instru-  r^oo^ 
ment  to  the  possession  of  which  he  is  not  entitled:*'  and,  '■ 
after  citing  Dangerfield  v.  Thomas,  9  Ad.  &  E.  292,  1  P.  &  D.  207, 
the  learned  editors  proceed: — "The  only  exceptions  to  the  general 
rule  are,  where  the  party  pleading  acts  as  servant  to  another,  or  where 
there  is  a  privity  of  interest  between  them,  as  in  the  case  of  a  release 
to  a  reversioner,  of  which  the  tenant  for  life  may  avail  himself  if  he  can 
get  hold  of  it.  So  also,  in  the  case  of  an  heir  or  executor,  who  may 
plead  a  release  to  the  ancestor  or  testator  whom  they  respectively  repre- 
sent ;  as  also  in  that  of  several  tort-feasors ;  for,  in  all  these  cases,  there 
is  a  privity  between  the  parties  which  constitutes  an  identity  of  person. 
But  there  is  no  such  privity,  generally  speaking,  between  a  principal  and 
surety ;  and  therefore,  where  a  defendant,  a  surety,  by  deed-poll  guaran- 
tied to  the  plaintiff  the  payment  of  a  sum  of  money,  it  was  held,  that, 
in  an  action  o^  the  guarantee,  the  defendant  might  plead  an  indenture 
of  release  from  the  plaintiff  to  his  principal,  without  making  profert  of 

(a)  Citing  Whitfield  r.  Fauaiet,  I  V  ».  391. 
(6)  1  Wms.  Saund.  9  (a). 
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the  indenture :  Bain  v.  Cooper,  8  M.  &  W.  751.  In  the  case  just  cited, 
Parke,  B.,  says :  "  The  general  rule  on  the  subject  of  profert  is  that 
laid  down  in  Dangerfield  t^.  Thomas,  viz.  that  a  party  is  not  required  to 
make  profert  of  an  instrument  to  the  possession  of  which  he  is  not  enti- 
tled. The  only  exceptions  to  that  general  rule  are,  where  the  party 
pleading  acts  as  servant  to  another,  or  where  there  is  a  privity  of  interest 
between  them,  as  in  the  case  of  a  release  to  a  reversioner,  of  which  the 
tenant  for  life  may  avail  himself,  if  he  can  get  hold  of  it.  So,  also,  in 
the  case  of  an  heir  or  executor,  who  may  plead  a  release  to  the  ancestor 
or  testator  whom  they  respectively  represent ;  as  also  in  that  of  several 
^oor-i  tort-feasors ;  for,  in  all  these  *ca8e8  there  is  a  privity  between  the 
^  parties,  which  constitutes  an  identity  of  person.  But  that  is  not 
so  in  the  present  case,  where  the  parties  are  only  in  the  relation  of 
principal  and  surety,  and  there  is  no  privity  of  contract  between  them, 
since  the  surety  contracts  with  the  creditor :  they  are  not  one  person  in 
law,  and  are  not  jointly  liable  to  the  plaintiff,"  So,  in  Stephen  on 
Pleading,  5th  edit.  p.  484,  485,  speaking  of  the  necessity  of  profert, 
the  learned  author  says, — "  The  rule  extends  only  to  cases  where  the 
party  claims  under  the  deed,  or  justifies  under  it ;  and,  therefore,  wher» 
the  deed  is  mentioned  only  as  inducement  or  introduction  to  some  other 
matter,  on  which  the  claim  or  justification  is  founded,  or  alleged  not  to 
show  right  or  title  in  the  party  pleading,  but  for  some  collateral  purpose, 
no  profeft  is  rieces8ary.(a)  The  rule  is  also  confined  to  cases  where  the 
party  relies  on  the  direct  and  extrinsic  operation  of  the  deed,{b)  Thus, 
in  pleading  a  feoffment,  no  profert  is  necessary ;  for,  the  estate  passes, 
not  by  the  deed,  but  by  livery.  So,  in  pleading  a  conveyance  by  lease 
and  release  under  the  statute  of  uses,  it  is  not  necessary  to  make  a  pro- 
fert of  the  lease,  because  it  is  the  statute  that  gives  effect  to  the  bargain 
and  sale  for  a  year,  and  the  deed  does  not  ultimately  establish  the  title. 
But,  in  pleading  the  release,  profert  ought  to  be  made,  as  the  same  reason 
does  not  apply,  (c)  Again,  a  party  is  not  bound  to  make  profert  of  an 
instrument  to  the  possession  of  which  he  is  not  entitled.((2)  The  reason 
assigned  for  the  rule  requiring  profert,  is,  that  the  court  may  be  enabled, 


♦386] 


by  inspection,  to  judge  of  the  sufficiency  of  the  *deed.'*(e)     The 


rule  is  similarly  stated  in  Chitty  on  Pleading.(^)  In  the  present 
case,  the  deeds  in  question  not  being  any  necessary  part  of  the  plaintiff's 
cause  of  action,  or  such  as  might  ordinarily  be  presumed  to  be  in  their 
custody  or  power,  they  do  not  fall  within  the  rule  which  requires  profert 
to  be  made. 

The  plaintiffs  are  not  interested  in  disputing  the  proposition,  that  a 

(a)  Citing  BeUamy's  case,  6  Co.  Rep.  38  a;  Holland  v,  Shellej,  Hob.  303;  BamfiU  «.  Lei^h, 
H  T.  R.  671 ;  Com.  Dig.  Pleader  (0.  8),  (0.  16)  j  1  Wms.  Saund.  9  a,  n.  (1). 
(6)  Citing  Read  v.  Brookman,S  T.  R.  156. 

(c)  Citing  Jenkin  v.  Peace,  nipra,  375.     Sed  vide  note  (6)  ibid. 

(d)  Citing  Dangerfield  v.  Thomas,  and  Bain  v.  Cooper,  ubi  ntpro^ 
{$)  Citing  Layfield's  case,  10  Co.  Rep.  92  b. ;  Co.  Litt  356. 

ig)  Vol.  T.,  0th  edit  p.  365,  7th  edit  p.  378. 
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power  in  a  settlement,  to  appoint  in  favour  of  the  children  of  the  mar- 
riage, does  not  authorize  an  appointment  in  favour  of  grandchildrenj 
though  that  rule  is,  according  to  Sir  Edward  Sugden,(a)  subject  to  this 
qualification,  viz.,  that  ^'  in  equity^  a  valid  appointment  may  be  made  to 
persons  not  objects  of  the  power,  with  the  approbation  of  the  real  objeot 
of  the  power.  Therefore,  if,  upon  the  marriage  of  a  child,  the  parent, 
bj  the  marriage  settlement,  under  a  power  to  appoint  to  children,  appoint 
to  the  issue  of  the  marriage,  the  appointment  would  be  supported  in 
equity,  not  as  a  good  appointment  to  the  issue  of  the  marriage,  but  as  an 
appointment  to  the  child  himBeIfy  and  a  settlement  of  it  by  him  ;{b)  nor 
is  it  essential  that  such  a  settlement  should  be  made  upon  marriage.  The 
principle  is,  that  the  act  operates,  first,  as  an  appointment,  and,  sec- 
ondly, as  a  settlement  by  the  appointee.  Therefore,  an  appointment  of 
personalty  to  the  children  of  a  married  daughter,  who  is  herself  the 
object  of  the  power,  is  valid,  if  made  with  the  concurrence  of  the  hus- 
band,((?)  for  a  husband  can  dispose  of  such  of  his  wife  in  expectancy 
against  every  one  but  the  wife  surviving.  And  a  settlement  on  a  child 
and  her  husband,  *and  their  issue,  in  strict  settlement,  was  sup-  r^oofr 
ported  in  equity,  as  the  child  was  an  assenting  party  to  the  settle- 
ment, although  the  power  was  confined  to  children ;  and,  so  far  from  the 
power  being  referred  to,  the  donee  (who  was  the  original  settlor)  recited 
that  he  was  seised  in  fee,  and  conveyed  as  owner,  and  there  was  no  evi- 
dence that  the  child  was  aware  of  the  existence  of  the  power.  This  is  the 
case  of  Wade  v.  Paget,  1  Bro.  C.  C.  364,  and,  strong  as  the  circum- 
stances are,  the  decision,  in  the  absence  of  fraud,  appears  to  be  right." 
So,  here,  there  was  an  assent  by  the  child  and  her  husband,  though  not, 
it  is  true,  a  contemporaneous  or  subsequent  assent.  It  is  by  no  means 
uncommon  to  settle  future  property  in  this  way.  The  power,  therefore, 
was  well  executed,  at  least,  as  to  part,  and  for  a  period  that  is  still  sub- 
sisting. Robinson  v.  Macdonnell  and  Lunn  v.  Thornton  have  no  appli- 
cation. This  amounts  to  an  equitable  assignment,  which  a  court  of  equity 
would  give  effect  to :  Carvalho  v.  Burn,  4  B.  &  Ad.  882, 1 N.  &  M.  700 ; 
Bum  V.  Carvalho,  1  Ad.  &  E.  883,  4  N.  &  M.  889 ;  Bum  v.  Carvalho  in 
equity,  3  Jurist,  1141.  The  7  &  8  Vict.  c.  76,  s.  5,  and  8  &  9  Vict.  c. 
106,  s.  3,  were  intended  to  operate  only  on  legal  rights. 

Although  it  is  true,  as  a  general  principle,  that  written  instruments 
must  be  stated  according  to  their  legal  effect,  it  is  nevertheless  compe- 
tent to  a  party  to  set  it  out  in  hcBC  verba.  In  Moore  v.  The  Earl  of  Ply- 
mouth, 3  B.  &  Aid.  66,  Abbott,  C.  J,  said :  "  If  the  defendant  had 
wished  the  court  to  construe  the  deed  for  him,  he  should  have  set  it  out 
m  Juee  verba^  or  at  least  so  much  as  he  meant  to  rely  on/'     Batlbt,  J., 

(a)  2  Sagden  on  Powers,  p.  281. 

(6)  Citing  Routledge  v.  Dorril,  2  Vee.  jnn.  857;  Laagtton  «.  Bkoknon,  AmbL  289;  Wm^  <. 
Bernej,  1  Ran.  A  M.  431. 
(e)  Citing  White  v.  SL  Barbe,  1  Yes.  A  Bea.  899. 


287  NEWBOROUGII  v.  SCHROEDER.    H.  V.  1849. 

said  :  "  We  can  form  no  judgment  what  operation  it  might  have,  unless 
we  saw  the  very  words  of  the  deed."  And  Holroyd,  J.,  said :  "  In 
^ooo-i  *dedueing  title,  I  have  understood  it  to  be  an  established  rule,  that 
■*  conveyances  are  to  be  pleaded  as  they  operate.  It  is  so  considered 
by  Lord  C.  B.  Comyns,  in  his  Digest,  title  Pleader  (C.  37),  That  rule, 
however^  does  not  apply  to  an  action  on  a  deed  of  covenant ;  in  such  a& 
action  it  is  stated,  that,  by  a  certain  deed,  it  was  witnessed  that  the  party 
covenanted;  the  title  in  that  case  is  not  deduced."  So,  in  Ross  r, 
Parker,  1  B.  &  C.  358,  2  D.  &  R.  662,  it  was  held,  that,  where  a  deck- 
ration  states,  that,  by  a  certain  indenture,  "it  is  witnessed,"  Ac,  and 
sets  out  the  very  words  of  the  deed,  there  is  no  variance,  although  the 
legal  effect  of  the  whole  deed  may  be  different  from  that  which  the  part 
set  out  imports.  "  The  declaration,"  said  the  court,  "  does  not  affect  to 
state  the  legal  effect  of  the  deed ;  it  merely  states,  that,  by  a  certain 
indenture,  '  it  is  witnessed,'  &c.,  and  then  sets  out  a  covenant,  and  a 
breach  of  it,  for  which  the  action  is  brought.  If  it  had  been  stated  as  a 
fact,  that  the  parties  assigned  money,  and  the  deed  showed  that  they 
assigned  stock,  there  might,  on  a  plea  of  nan  est  factum^  have  been  some 
ground  for  the  objection."  If,  therefore,  this  deed  has  any  operation  to 
show  any  duty  on  the  defendant,  or  any  damnification  to  the  plaintiffs, 
the  latter  are  entitled  to  recover.  This  view  of  the  case  is  not  affected 
by  Price  v.  Williams,  1  M.  &  W.  14. 

It  is  said  that  no  damnification  was  shown.  If,  however,  the  loan  Was 
improperly  made,  Stephens,  the  new  trustee,  though  no  party  to  that  loan, 
>'as  bound  to  call  it  in.  Accordingly,  he  filed  his  bill,  praying  that  the 
trusts  of  the  settlement  of  the  4th  of  March,  1840,  might  be  carried 
into  effect.  [Cresswell,  J.  You  say,  that,  as  there  was  a  breach  of 
trust,  the  plaintiffs  were  bound  to  obey  the  order  of  the  Master  of  the 
^qoq-|  Rolls,  and  '''are  entitled  to  an  indemnity.]  The  plaintiffs  aUege 
■'  that  the  course  taken  by  them  was  a  reasonable  course  to  take ; 
and  that  they  could  have  no  defence  to  the  suit. 

Petersdorff,  in  reply.  The  plaintiffs  in  their  declaration  having 
affected  to  describe  this  as  an  absolute  conveyance  of  the  legal  interest, 
the  defendant  is  entitled  so  to  view  it.  The  assignment  should  have  set 
out  the  assignment  according  to  its  legal  effect.  In  Robertson  v.  Show- 
ier, 13  M.  &  W.  609,  it  was  held  that  a  party  cannot,  in  deducing  title 
in  pleading,  set  out  a  deed  or  will  at  length,  with  averments  as  to  the 
meaning  of  its  words :  he  must  state  it  according  to  its  legal  effect. 
[Maule,  J.  Does  that  exclude  the  other  alternative,  of  setting  it  out 
in  hcec  verba  f]  It  is  submitted  that  it  does.  The  plaintiffs  were  clearly 
bound  to  make  profert  of  the  indentures  of  the  3d  of  January,  1809, 
and  4th  of  March,  1840.  [Maule,  J.  Suppose  A.  gives  bonds  to 
creditors  of  B.,  to  secure  their  debts,  and  B.  gives  A.  a  deed  of  indem- 
nity. A.  being  compelled  to  pay  the  debts,  would  he  be  bound,  in  an 
action  upon  t^ie  deed  of  indemnity,  to  make  profert  of  the  bonds  ?]  No. 
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[Maule,  J.  He  would  be  bound  to  state  them  in  his  declaration.  Hav- 
ing been  eompelled  to  pay  the  bonds,  he  would,  of  course,  have  them  in 
bis  possession, (a)  and  yet  he  would  not  be  bound  to  make  profert  of  them. 
That  shows  that  there  may  be  deeds  which  it  is  necessary  to  state  in 
pleading,  and  which  must  be  in  the  possession  of  the  party  pleading,  and 
yet  of  which  profert  is  not  necessary.]  That  is  not  so  as  to  deeds  which 
give  the  party  title  to  sue.  [Maule,  J.  The  title  to  sue  here,  is  the 
deed  of  indemnity.]  The  will  of  Mrs.  Werninck  could  have  no  opera- 
tion otherwise  than  as  an  execution  of  her  power. 


•CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 


[*390 


This  was  an  action  brought  for  the  breach  of  a  covenant  in  an 
indenture  dated  the  12th  of  November,  1842.  The  declaration  sets 
forth  an  indenture  dated  the  3d  of  January,  1809,  being  a  settlement 
made  upon  the  marriage  of  the  Rev.  John  Werninck  with  Lena,  other- 
wise Magdalena,  Wynn,  by  which  last-mentioned  indenture  it  is  provided 
that  a  policy  of  assurance  should  be  obtained,  for  5000Z.,  from  the  Equi- 
table Asiiurance  OflSce,  upon  the  life  of  the  said  Magdalena  Wynn, 
afterwards  Werninck,  and  that  the  proceeds  of  such  policy  should  be 
received  and  held  by  the  trustees  therein  named,  subject  to  the  appoint- 
ment of  the  said  John  Werninck  and  his  intended  wife,  the  said  Magda- 
lena Wynn,  during  their  lives,  or  to  the  appointment  of  the  survivor,  in 
favour  of  an  only  child,  or  for  all  and  every,  or  for  any  one  or  more, 
exclusive  of  the  rest,  of  the  children  of  the  said  intended  marriage,  if 
there  should  be  more  than  one.  The  declaration  also  sets  forth  a  certain 
other  indenture,  dated  the  4th  of  March,  1840,  being  a  settlement  upon 
the  marriage  of  Maria  Lena  Werninck,  a  daughter  of  the  said  John  Wer- 
ninck and  Magdalena  Werninck,  with  the  defendant,  and  which  last- 
mentioned  indenture  recited  that  the  proposed  marriage  of  John  Werninck 
and  Magdalena  Wynn  had  been  solemnized,  and  that  John  Werninck  had 
died,  leaving  his  wife  surviving,  without  having  joined  in  any  appointment 
under  the  settlement  and  that  there  were  four  children  of  the  marriage, 
of  which  the  defendant's  wife  was  one,  and  by  such  last-mentic  ned  inden- 
ture the  said  Maria  Lena,  with  the  consent  of  her  said  intended  husband, 
assigned  all  her  right  and  interest  in  and  to  any  fortune  which  she  might 
become  entitled  to  under  the  will  of  her  mother  Magdalena  Werninck,  to 
certain  trustees  therein  named,  upon  trust  for  the  separate  use  of  the 
said  Maria  *Lena  Werninck  during  her  life,  and  upon  further  r*QQ-i 
trust  (as  therein  mentioned)  for  the  children  of  the  intended  mar- 
riage, as  the  defendant  and  his  wife  should  appoint,  and,  in  default  of 
appointment,  upon  trust  for  the  children  of  the  marriage,  as  therein 
mentioned.  The  declaration  then  set  forth,  according  to  its  ^enor,  the 
indenture  upon  which  the  action  is  brought,  and  of  which  profert  is  duly 
made.  This  indenture  was  dated  the  12th  of  November,  1842,  and  was 
maile  between  the  defendant  of  the  first  part,  Maria  Lena  Schroder,  the 

(a)  At  deeds  or  as  ex-deedj. 
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defendant's  wife,  of  the  second  part,  and  the  plaintiffs  of  the  third  {  art : 
and  it  recited  the  death  of  the  said  Magdalena  Weminck,  and  that  she 
had  duly  made  and  published  her  last  will  and  testament,  dated  the  10th 
of  July,  1840,  and  by  which  she  directed  and  appointed  that  the  sum  of 
2000Z.  should  be  settled  upon  the  trusts  declared  in  the  indenture  of  set- 
tlement  of  the  4th  of  March,  1840,  so  far  as  the  rules  of  law  and  equity 
would  permit  and  the  testatrix  had  power  so  to  direct  and  appoint ;  but 
that,  if  the  said  testatrix  had  not  such  power,  then  she  willed,  directed, 
and  appointed  that  the  said  sum  of  20002.  should  be  paid  to  the  defend- 
ant's wife,  or  as  the  said  defendant's  wife  should  by  writing  direct  and 
appoint,  to  and  for  her  own  sole  and  separate  use  and  benefit :  and  the 
indenture  recited  certain  other  indentures,  by  which  the  plaintiffs  became 
and  were  trustees  under  the  said  indenture  of  the  4th  of  March,  1840, 
and  that  they  had  received  the  said  sum  of  2000Z.  which  was  property 
of  a  personal  nature,  to  which  the  said  wife  of  the  defendant  was  bene- 
ficially entitled  under  the  will  of  her  said  mother,  and  that  the  same  was 
in  the  hands  of  the  plaintiffs,  subject  to,  and  charged  in  equity  with,  the 
trusts  expressed  in  the  indenture  of  the  4th  of  March,  1840,  and  that 
the  defendant  was  desirous  to  obtain  from  the  plaintiffs  a  loan  of  the 
*3921  ^^^^  ^^^  ^^  2000^.,  and  that  it  was  considered  that  the  said  *Mag- 
-'  dalena  Werninck,  the  mother,  had  not  power  to  appoint  the  said 
sum  of  20002.  to  be  settled  upon  the  trusts  of  the  indenture  of  the  4th 
of  March,  1840,  and  therefore,  that,  under  the  alternative  appointment 
made  by  her,  the  said  Maria  Lena  Schroder  had  become  entitled  thereto 
absolutely  for  her  separate  use,  but  that  a  question  had  been  raised, 
whether  the  same  was  not  subject  to  thte  assignment  made  by  the  inden- 
ture of  the  4th  of  March,  1840 ;  Wherefore,  the  said  Maria  Lena 
Schroder,  with  the  approbation  of  the  defendant,  her  husband,  had  pro- 
posed and  consented  that  the  said  sum  of  2000Z.  should  be  paid  to  the 
plaintiffs  as  trustees,  to  be  held  by  them  upon  the  trust  therein  declared, 
they  having  the  indemnities  from  the  defendant  and  the  said  Maria  Lena 
Schroder  his  wife,  respectively  thereinafter  contained :  And  by  the  said 
indenture,  the  said  Maria  Lena  Schroder  ordered  and  directed  that  the 
said  plaintiffs  should  stand  possessed  of  the  said  sum  of  20002.,  upon 
trust,  upon  the  request  of  the  defendant  during  the  life  of  his  said  wife, 
— but  not  without  her  request,  testified  as  therein  mentioned, — ^lend  and 
advance  the  said  sum  of  2002.  to  the  said  defendant,  upon  the  securitied 
therein  mentioned :  and  the  defendant  covenanted  with  the  plainti&  to 
indemnify  them  in  manner  set  forth  in  the  declaration ;  and  by  another 
indenture  dated  also  on  the  12th  of  November,  1842,  and  made  between 
the  defendant  and  his  wife  and  the  plaintiffs,  it  was  recited  that  the  plain- 
tiffs, at  the  request  of  the  said  Maria  Lena  Schroder,  and  of  the  defend- 
ant, had  lent  and  advanced  the  said  sum  of  20002.  to  the  defendant ; 
and  it  is  averred  in  the  declaration  that  the  said  sum  of  20002.  had  not 
been  paid  to  the  plaintiffs,  and  that  the  plaintiffs,  by  reason  of  the  loan 
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thereof,  were  liable,  in  equity,  to  be  sued  by  any  future  trustees  of  the 
said  trusts  in  the  indenture  of  March,  1840,  and  to  be  compelled  to  pay 
the  same ;  and  that,  after  the  ^making  of  the  said  indenture,  and  r«Q93 
of  the  loan  to  the  defendant,  by  a  certain  indenture  therein  men- 
tioned, dated  the  24th  of  September,  1845,  Thomas  James  Werninck, 
Thomas  Stephens  and  Henry  Hope  Werninck  were  appointed  to  be  trus- 
tees of  the  trusts  of  the  indenture  of  the  4th  of  March,  1840,  in  the 
place  of  the  plaintiffs,  and  the  plaintiffs  had  assigned  to  tliem  all  their 
interest  in  the  property  whereof  they  were  such  trustees,  and  that,  before 
this  suit,  the  said  Thomas  Stephens  then,  as  such  trustee,  commenced  a 
suit  in  the  court  of  Chancery  against  the  plaintiffs  and  the  said  defend- 
ant and  his  ?riife,  and  Ludolph  Adrian  Schroder  and  Wilhelmina  Susan 
Schroder,  children  of  the  said  marriage,  and  certain  other  persons  were 
made  defendants,  and  that  the  said  Thomas  Stephens  afterwards  pre- 
sented a  petition  to  the  Master  of  the  Rolls,  praying  that  the  plaintiffs 
might  be  ordered  to  transfer  to  the  accountant-general  of  the  said  court 
of  Chancery  so  much  three  per  cent,  consolidated  bank  annuities  as  might 
haye  been  purchased  with  the  sum  of  2000Z.  on  the  12th  of  November, 
1842 ;  and  the  declaration  further  alleged,  that  notice  was  given  to  the 
defendant  of  such  petition,  and  that  the  plaintiffs  were  advised  they  had 
no  defence  to  the  said  suit,  and  that,  unless  the  defendant  would  take- 
upon  himself  the  defence  of  the  said  suit,  they  should  consent  to  such 
order  being  made  upon  the  said  petition,  as  the  said  court  might  think 
proper,  and  would  call  upon  the  defendant  to  reimburse  to  them  all  sums 
of  money,  costs,  charges,  and  expenses  that  they  might  pay  or  be  put  to 
in  consequence  of  the  said  claim  and  the  said  suit :  And  the  declaration 
alleged,  that  the  defendant  had  declined  to  take  such  defence  upon  him,  and 
that  the  plaintiffs  afterwards,  upon  the  hearing  of  the  said  petition,  con- 
sented to  such  order  being  made  as  the  said  court  should  think  proper ;  and 
that  it  was  thereupon  ordered  that  the  plaintiffs  ^should  transfer  to  t^qqa 
the  account  of  the  accountant-general,  in  trust  in  the  cause,  as  much 
three  per  cent,  consolidated  bank  annuities  as  might  have  been  purchased 
with  the  said  sum  of  20002.  on  the  12th  of  November,  1842 ;  and  that  the 
plaintiffs  should  pay  the  costs  of  the  petition ;  whereupon  and  whereby  the 
plaintiffs  became  liable  to  transfer  to  the  accountant-general  the  stock 
therein  mentioned,  and  were  put  to  the  expense  thereby  of  2500Z.,  and 
became  liable  to  pay  Stephens  for  costs  600/.,  and  were  put,  for  their 
own  costs,  to  the  expense  of  500L  ;  and  by  means  and  in  consequence 
thereof,  the  defendant  had  broken  his  said  covenant,  and  had  not  indem- 
nified the  plaintiff. 

To  this  declaration  the  defendant  demurred,  and  assigned  several 
causes  of  demurrer,  some  of  which  have  been  argued  before  us. 

The  first  objection  relied  upon,  was  that  no  profert  was  made  in  the 
declaration  of  the  two  indentures  therein  set  forth, — the  one  being  the 
settlement  upon  the  marriage  of  John  Werninck  and  Magdalena  Wynn, 
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and  the  other  an  indenture  by  which  the  plaintiffs  were  appointed  trus- 
tees under  the  settlement  made  upon  the  marriage  of  the  defendant  ane 
his  wife,  dated  the  4th  of  March,  1840. 

The  second  objection  made  on  the  part  of  the  defendant,  was,  that  th« 
declaration  does  not  disclose  any  valid  cause  of  action  against  the  defend 
ant ;  as  the  plaintiffs  did  not  commit  any  breach  of  the  trusts  of  the 
indenture  of  the  4th  of  March,  1840,  by  lending  the  sum  of  2000Z.  to 
the  defendant,  because  that  sum  never  became  subject  to  the  trusts  of 
that  deed ;  but  that  the  defendant's  wife  became  entitled  to  it  absolutely, 
under  the  will  of  her  mother,  Magdalena  Werninck ;  and  that  the  plain- 
tiffs were,  therefore,  well  justified  in  lending  the  same  to  the  defendant. 


*395] 


at  her  request.     And,  in  support  *of  this  objection,  it  was  argued 


that  the  power  created  in  favour  of  Mrs.  Werninck  by  the  inden- 
ture of  settlement  of  the  3d  of  January,  1809,  only  authorized  her  to 
appoint  in  favour  of  the  children  of  her  marriage,  and  that  her  will  was 
inoperative  and  void  so  far  as  it  directed  the  fund  of  which  the  20002. 
was  part  should  be  subject  to  the  trusts  of  the  settlement  of  the  4th  of 
March,  1840,  in  favour  of  her  grandchildren, — such  direction  not  being 
within  the  power  conferred ;  and  that  therefore  the  defendant's  wife 
became  absolutely  entitled  to  the  said  sum  of  2000Z.,  under  the  power  of 
appointment  contained  in  the  indenture  of  the  3d  of  January,  1809,  and 
under  the  execution  of  that  power,  by  that  part  of  Mrs.  Wertiinck's  will, 
which  provided,  that,  if  it  should  be  held  that  she  had  no  power  so 
to  appoint,  the  said  sum  of  2000Z.  should  be  settled  upon  the  trusts  of  the 
indenture  of  the  4th  of  March,  1840,  she  then  directed  and  appointed 
the  said  sum  to  the  defendant's  wife,  or  as  she  should  appoint. 

It  was  further  contended  that  the  said  indenture  of  the  4th  of  March, 
1840,  was  inoperative  as  an  assignment  to  the  trustees  named  therein,  of 
the  said  sum  of  2000Z.,  inasmuch  as  an  assignment  of  future  expected 
property,  to  be  derived  under  the  will  of  a  living  person,  is  illegal  and 
void,  and  inoperative  pro  tanto. 

It  was  further  insisted,  that  the  indenture  of  the  4th  of  March,  1840, 
was  improperly  set  out  as  an  assignment,  for  the  reason  before  mentioned, 
and  contrary  to  its  legal  effect. 

And  it  was  further  objected,  that  the  loss  which  the  plaintiffs  alleged 
they  had  sustained  by  their  obedience  to  the  order  of  the  Master  of  the 
Rolls  set  forth,  was  a  loss  occasioned  by  their  own  voluntary  act,  in  hav- 
ing consented  to  the  order,  which  order  could  not  have  been  made 
adversely  to  them ;  and,  therefore,  that  the  damage  occasioned  by  their 
moqa-i  own  voluntary  act  could  *give  no  claim  for  indemnity  under  the 
-*  covenant  declared  upon  :  and  it  was  argued  that  no  breach  of  the 
trusts  of  the  indenture  of  the  4th  of  March,  1840,  had  been  committed 
by  the  plaintiffs,  by  the  loan  of  the  2000Z.  to  the  defendant. 

Upon  the  part  of  the  plaintiffs,  it  was  contended,  in  answer  to  the  first 
objection,  that  profert  of  the  indentures  of  the  3d  of  January,  1809«  and 
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4th  of  March,  1840,  was  unnecessary,  inasmuch  as  those  deeds  were  set 
out  in  the  declaration  merely  as  inducement,  and  formed  no  ingredient 
in  the  plaintiffs*  cause  of  action, — which  was  solely  founded  upon  the 
indenture  of  the  12th  of  November,  1842.  And  we  are  of  opinion  that 
the  answer  so  given  was  a  valid  and  sufficient  answer  to  the  objection 
urged  in  that  respect.  The  plaintiffs'  interests  were  acquired  entirely 
by  the  deed  of  the  12th  of  November,  1842,  by  force  of  which  the  plain- 
tiffs acquired  and  received  the  2000/.,  and  which  by  the  same  indenture 
they  agreed  to  advance  and  lend  to  the  defendant  upon  the  covenant  of 
indemnity  therein /contained.  That  indenture,  therefore,  coupled  with 
the  indenture  of  the  same  date,  showing  the  money  ,to  have  been  lent 
pursuant  to  the  agreement,  together  with  the  loss  and  damage  which  the 
subsequent  allegations  in  the  declaration  show  that  they  have  sustained 
by  reason  of  the  said  loan,  forms  the  entire  cause  of  action  disclosed  by 
the  declaration.  The  indenture  of  the  12th  of  November,  1842,  recites 
the  indenture  of  the  4th  of  March,  1840,  and  that  the  plaintiffs  held  the 
sum  of  2000Z.  upon  the  trusts  of  that  deed,  and  that  such  sum  had  been 
agreed  to  be  lent  to  the  defendant  upon  the  covenant  of  indemnity. 
And  the  declaration  then  avers  that  the  said  sum  of  2000Z.  was  in  fact 
lent  upon  the  security  of  that  indenture  and  of  a  certain  indenture  of 
even  date,  of  which  profert  is  also  duly  made ;  and  it  is  then  averred 
that  the  said  sum  of  2000/.  had  never  been  *paid  to  the  plaintiffs,  r*QQ»T 
and  that  the  plaintiffs,  by  reason  of  the  loan,  became  liable  in 
equity  to  be  compelled  to  pay  and  invest  the  said  sum  of  2000/.  as  there- 
inafter mentioned.  The  declaration  then  states  the  removal  of  the  pre- 
sent plaintiffs  as  trustees,  and  the  appointment  of  new  trustees,  and  that 
such  new  trustees  had  called  upon  the  now  plaintiffs  to  pay  the  sum  of 
2000/.,  or  transfer  such  an  amount  of  stock  as  such  sum  would  have  pur- 
chased on  the  12th  of  November,  to  be  held  upon  the  trusts  of  the  said 
deed  of  the  4th  of  March,  1840. 

The  rule  prescribing  the  necessity  of  profert  being  made,  is  fully 
expounded  in  the  cases  referred  to  in  the  notes  to  Jevens  v.  Uarridge,  1 
Wms.  Saund.  9  A,  n.  (d) ;  and  that  such  rule  does  not  render  it  necessary 
to  make  profert  of  instruments  set  out  by  way  of  inducement  only,  is  so 
well  understood,  that  it  is  not  necessary  to  refer  particularly  to  the 
authorities :  and  this  case  clearly  does  not  fall  within  any  of  the  excep- 
tions to  that  rule.  The  objection  for  want  of  profert,  therefore,  must  be 
overruled. 

Ab  to  the  second  exception, — that  the  indenture  of  the  4th  of  March, 
1840,  did  not  operate  as  an  assignment,  and  is  therefore  improperly  set 
outy  and  that  it  ought  to  have  been  set  out  according  to  its  legal  effect, 
— ^it  has  been  answered,  and  correctly,  that,  in  pleading  (except  in 
deducing  title),  a  deed  may  be  set  out,  either  in  its  terms,  leaving  the 
ooart  t<»  construe  it  according  to  the  legal  effect  of  those  terms,  or  the 
party  may  take  the  responsibility  of  stating  it  according  to  the  legal 
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effect  which  it  is  contended  to  have :  Com.  Dig.  Pleader,  c.  37 ;  Price  v. 
Williams,  1  M.  &  W.  6,  Tyrwh.  &  Gra.  197 ;  2  Wms.  Saund.  97  *,  n. 
'2).     In  the  present  declaration,  the  indenture  objected  to,  is  set  out  in 


*898] 


its  terms,  leaving  it  to  the  court  to  ascribe  its  ^proper  effect  to  it : 


and  the  objection,  therefore,  as  to  its  being  improperly  set  out, 
fails.  And,  with  regard  to  the  legal  effect  of  that  indenture,  in  reference 
to  the  present  action,  it  is  not  necessary  that  it  should  be  valid  a«  an 
assignment :  it  is  enough,  if,  in  equity,  it  bound  the  fund  in  the  handa 
of  the  trustees,  subject  to  the  trusts  therein  declared ;  and  the  declaration 
shows  that  it  has  been  determined  in  equity  to  have  that  effect ;  and  the 
object  of  the  covenant  upon  which  the  action  is  brought,  was  precisely 
directed  to  indemnify  the  trustees  against  the  consequences  of  such  a 
construction  by  a  court  of  equity, — where  the  question,  in  regard  to  the 
execution  of  the  trust,  would  come  in  judgment :  and  that  decision  lays 
a  sufficient  foundation  for  the  present  action. 

The  remaining  objection  which  has  been  argued  before  us,  is,  that  by 
reason  of  the  consent  to  the  order  of  the  Master  of  the  Rolls,  made  in 
the  suit  brought  against  the  plaintiffs,  the  loss,  of  which  the  plaintiffs 
complain,  is  the  result  and  consequence  of  their  own  acts  and  procure- 
ments, and  in  respect  of  which,  therefore,  they  can  have  no  claim  against 
the  defendant  for  indemnity  under  his  covenant  set  forth  in  the  declara- 
tion. It  appears  to  us  that  this  objection  cannot  be  susl^ned.  The 
declaration  states  the  suit  commenced  against  the  plaintiffs  adversely,  by 
the  new  trustees,  who  had  been  appointed  in  the  plaintiffs'  stead,  calline 
upon  the  plaintiffs  to  pay  the  20002.,  or  transfer  an  amount  of  stock 
equal  to  what  that  sum  would  have  purchased  on  the  12th  of  November, 
1842,  and  that  there  was  no  defence  to  the  suit  so  instituted,  and  that 
notice  was  given  to  the  defendant,  calling  upon  him  to  undertake  the 
defence  of  the  suit ;  which  he  did  not  do ;  and  the  consent  of  the  plain- 
tiffs, as  alleged  in  the  declaration,  was  not  a  consent  to  the  order  which 
4CQQQ-1  was  made,  but  merely  a  consent,  that,  in  a  certain  stage  of  *the 
cause,  the  court  should  decide  whether  the  loan  to  the  defendant 
was  a  breach  of  the  trusts  under  which  the  plaintiffs  held  the  fund,  and 
should  decide  what  order  the  plaintiffs  were  subject  to  in  equity  in  that 
respect.  The  allegations  in  the  declaration  are  admitted  by  the  demur- 
rer :  the  whole  substance  of  the  objection,  therefore,  is,  that  the  plaintiffs 
have,  for  the  purpose  of  saving  expense,  consented  to  a  decision  being 
made  in  an  intermediate  stage  of  the  cause,  instead  of  its  being  made  at 
the  hearing, — it  not  being  shown  that  the  decision  could  be  in  any  degree 
affected  by  the  stage  of  the  cause  in  which  it  was  pronounced,  or  that 
the  plaintiffs,  by  incurring  the  expense  of  prosecuting  the  suit  to  the 
hearing,  could  have  made  any  effectual  defence,  or  have  diminished  the 
damage  consequent  upon  an  adverse  decision.  It  does  not  appear  that 
the  decision  so  pronounced  was  less  binding  upon  the  plaintiffs,  or  that 
it  was  more  prejudicial  to  the  defendant,  than  it  would  have  been  if  it 
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had  been  made  at  the  hearing  of  the  cause,  according  to  the  ordinary 
coarse  of  equity  proceedings.  Under  these  circumstances,  we  think  that 
the  plaintiffs'  right  of  action  upon  the  covenant  for  indemnity,  is  not 
prejudiced  by  such  consent. 

The  objections,  therefore,  which  have  been  urged  upon  this  demurrer, 
cannot  be  supported ;  and  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


*OAUNT  V.  THOMPSON.    Feb.  U.  [*400 

Knowledge  of  the  probabilitj,  bowerer  strong,  that  a  bill  of  exchange  will  be  disbononred,  can- 
not operate  as  a  notioe  of  diahononr,  or  dispense  with  it  Bat  knowledge  that  the  bill  hae 
been  dishonoured,  where  the  drawer  is  himself  the  party  who  is  to  pay  the  bill  (as  executor 
of  the  acceptor;,  does  amount  to  notice. 

In  assumpsit  by  an  endorsee  against  the  drawer  of  a  bill  of  exchange,  the  declaration,  in  the 
usual  form,  alleged  that  the  bill  was  duly  presented  to  the  acceptor,  that  it  was  dishonoured, 
and  that  the  defendant  had  notice  thereof.  The  defendant  pleaded, — that  the  bill  was  not  pre- 
sented to  the  acceptor, — and  that  the  defendant  had  no  notioe  of  its  dishonour. 

At  the  trial,  it  was  proved  that  the  bill  was  presented,  on  the  day  it  became  due,  at  the  house  of 
the  acceptor ;  and  that  the  defendant,  to  whom  it  was  there  shown,  said  that  the  aoceptor  was 
dead,  and  that  he  was  his  executor, — adding  a  request  that  it  might  be  allowed  to  stand  over 
for  a  few  days,  and  he  would  see  it  paid. 

The  judge  permitted  the  declaration  to  be  amended,  by  alleging  the  death  of  the  aeoeptor,  the 
appointment  of  the  defendant  as  his  executor,  the  proving  of  the  will,  and  the  presentment  of 
the  bill  to  the  defendant  for  payment : — 

Held,  that  the  amendment  was  warranted  by  the  statute  S  A  4  W.  4,  e.  42,  s.  23. 

Held  also,  that  there  was  sufficient  evidence  of  notice  of  dishonour  to  the  defendant 

This  was  an  action  of  assumpsit  by  the  endorsee  against  the  drawer 
of  a  bill  of  exchange. 

The  declaration  alleged  that  the  bill  was  drawn  by  the  defendant  on 
John  Whitley,  payable  to  the  order  of  the  drawer  two  months  after  date ; 
that  the  bill  was  accepted  by  Whitley,  and  endorsed  by  the  drawer  to 
one  Tomlin,  and  by  Tomlin  to  the  plaintiff ;  that  the  bill,  when  due, 
was  presented  to  Whitley,  and  dishonoured ;  and  that  the  defendant  had 
notice  thereof,  &c. 

The  defendant  pleaded — first,  that  the  bill  was. not  duly  presented  to 
Whitley, — secondly,  that  the  defendant  had  no  notice  of  the  dbhonour 
of  the  bill.     Issue  thereon. 

The  cause  was  tried  before  Wildb,  C.  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  term,  1847.  It  appeared,  that  Whitley,  the  acceptor, 
died  before  the  bill  had  arrived  at  maturity,  having  appointed  the 
defendant,  *the  drawer  of  the  bill,  his  executor ;  that  the  defend-  r^^n-i 
ant  duly  proved  the  will ;  that,  when  the  bill  became  due,  Tomlin, 
the  endorsee,  went  to  Whitley's  house  to  present  it ;  that  he  there  saw 
the  defendant,  to  whom  he  showed  the  bill,  saying — "  I  have  brought  a 
bill  from  Caunt's :  you  know  what  it  is ;"  and  that  the  defendant  there- 
upon said — "  I  am  executor  of  Whitley ;  you  must  persuade  Gaunt  to 


401  CAUNT  V,  THOMPSON.    H.  V.  1849. 

let  the  bill  stand  over  a  few  days,  because  Whitley  has  only  been  dead  a 
few  days:  I  shall  see  the  bill  paid." 

On  the  part  of  the  defendant,  it  was  submitted  that  this  evidence  did 
not  sustain  the  declaration.  The  plaintiff  thereupon  prayed  leave  to 
amend  the  declaration,  by  averring  the  death  of  Whitley,  the  appomt- 
ment  of  the  defendant  as  his  executor,  the  proving  of  the  will,  and  the 
presentment  of  the  bill  to  the  defendant.  This  being  allowed,  it  was  fur- 
ther objected,  that  there  was  no  new  proof  of  notice  of  dishonour  to  the 
defendant :  and  the  lord  chief  justice  intimating  an  opinion  that  what 
passed  between  Tomlin  and  the  defendant  did  not  amount  to  proof  of 
notice  of  the  dishonour  of  the  bill,  a  verdict  was  taken  for  the  plaintiff 
on  the  first  issue,  and  for  the  defendant  on  the  second, — leave  being 
reserved  to  the  piaintiff  to  move  to  enter  a  verdict  on  the  second  issue 
in  his  favour,  or  for  judgment  non  obstante  veredicto  thereon, — and  leave 
being  also  reserved  to  the  defendant  to  move  for  a  nonsuit.  On  the 
ground  that  the  amendment  made  was  not  warranted  by  the  3  &  4  W. 
c.  42,  s.  23. 

Lush^  in  Hilary  term  last,  on  the  part  of  the  plaintiff,  obtained  a  rule 
nisi  to  enter  a  verdict  for  him  on  the  second  issue,  or  for  judgment  non 
obstante  veredicto  thereon.  He  submitted,  that,  under  the  peculiar  cir- 
cumstances of  this  case,  the  drawer  was  not  entitled  to  notice  of  the  dis- 

*j.n9T  ^^^^^'^  ^^  *^®  ^^^^  9  ^^^  *^**j  ^^  ^®  ^Yfos  so  entitled,  the  facts 
'^J  proved  amounted  to  notice.  He  referred  to  Bickerdike  v.  Boll- 
man,  1  T.  R..405,  Fitzgerald  v.  Williams,  8  Scott,  271 ;  Kemble  v.  Mills, 
1  M.  &  G.  757,  2  Scott,  N.  R.  121 ;  Sharp  v.  Bailey,  9  B.  &  C.  44,  4 
M.  &  R.  4 ;  Burgh  v.  Legge,  5  M.  H  W.  418,  and  Miers  v.  Brown,  11 
M.  &  W.  372. 

Byles,  Serjt.,  also  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant on  the  first  issue,  on  the  ground  that  the  amendment  was  not  warranted 
by  the  statute. 

Dowdeswell  and  Crouch^  for  the  defendant.  The  amendment  was  im- 
properly allowed ;  and,  if  well  made,  the  second  was  a  material  issue, 
and  the  verdict  upon  it  was  properly  entered  for  the  defendant. 

The  amendment  introduced  the  fact  of  the  death  of  Whitley,  that  the 
defendant  was  appointed  his  executor,  and  that  he  duly  proved  the  will.(a) 
This  was  introducing  an  entirely  new  case,  which  the  defendant  had  no 
opportunity  of  meeting ;  for,  if  the  defendant  was  executor  of  Whitley,  a 
presentment  to  him  would  be  suflScient,  and  would  probably  dispense  with 
notice  to  him  as  drawer.  The  statute  3  &  4  W.  4,  c.  42,  s.  23,  never 
intended  to  authorize  amendments  which  would  introduce  new  matter, 
which  the  defendant  might  have  traversed.  One  of  the  most  recent  cases 
upon  the  subject,  is  Boucher  t;.  Murray,  6  Q.  B.  362.  There,  the  declara- 
tion—on a  guarantee — stated,  that,  in  consideration  that  the  plaintiff  would 

(a)  Quaere  the  necessitj  of  averring  that  the  will  was  proved — of  stating  the  evidence  of  th« 
dt&adaiit's  executorship. 
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make  advances  of  money  by  way  of  loan  to  B.,  the  defendant  promised  to 
repay  the  plaintiff  such  sums  as  he  should  so  advance^  if  B.  should  make 
default ;  assigning  for  breach,  that  B.  made  default,  *and  that  ^^ . ^.o 
the  defendant  did  not  pay  the  plaintiff.  The  defendant  pleaded  ^ 
that  the  plaintiff  did  not  make  the  said  advances  to  B.  in  manner  and 
form,  &c.,  "whereupon  issue  was  joined.  At  the  trial,  the  judge  ordered 
the  declaration  and  plea  to  be  amended,  under  the  statute  3  &  4  W.  4, 
c.  42,  s.  23,  by  stating  in  the  count,  that,  in  consideration  that  the  plain- 
tiff would  procure  the  British  and  Australian  Bank,  in  which  tho-plaintiff 
was  a  partner^  to  make  advances,  &c.,  to  B.,  the  defendant  promised  the 
plaintiff  to  repay  the  said  Bank,  such  sums  as  the  plaintiff  should  so 
cause  to  he  advanced,  &g.  ;  and,  in  the  plea, — that  the  plaintiff  did  not 
procure  the  said  Bank  to  make  the  said  advances :  and  it  was  held  that 
8uch  amendment  was  not  warranted  by  the  statute.  Lord  Denman  says : 
'•  The  introduction  of  a  new  fact  carries  the  case  beyond  any  of  those  in 
which  amendments  have  been  allowed."  And  Wiqhtman,  J.,  says: 
•*  The  amendment  introduces  a  new  term  into  the  agreement,  *  cause  to 
be  advanced  by  the  Australian  Bank  ;'  and,  as  the  declaration  stands 
when  amended,  it  is  not  supported  by  the  evidence."  So  here,  new 
facts  are  introduced ;  and  that  with  a  view  to  get  rid  of  the  plea  of  want 
of  notice:  the  defendant,  therefore,  was  materially  prejudiced  in  his 
defence.  [Cresswell,  J.  How  can  it  be  material  to  the  merits,  as  far 
as  the  drawer  is  concerned,  whether  the  bill  was  presented  to  the  accept- 
or or  to  his  executor  ?  The  statute  contemplates  that  the  amendment 
may  embarrass  the  defendant ;  and,  in  that  case  the  judge  may  postpone 
the  trial.  The  judge  cannot  know  that  the  defendant  will  be  prejudiced 
in  his  defence,  unless  the  defendant  tells  him  so.]  The  amendment 
introduces  a  totally  different  state  of  facts :  the  prejudice  to  the  defend- 
ant is  patent. 

Then,  does  the  circumstance  of  the  acceptor  dying,  and  the  bill  being 
presented  to  the  drawer  as  his  executor,  dispense  with  notice  of  disho- 
nour ?  It  may  be  *that  the  presentment  to  the  defendant  at  the  [-♦^q^ 
place  where  the  bill  was  made  payable,  was  a  sufficient  present- 
ment :  Buxton  v.  Jones,  1  M.  &  G.  83, 1  Scott,  N.  R.  19.  But  "  notice" 
is  a  technical  word,  and  is  only  to  be  satisfied  by  the  constituents  of  a 
legal  notice.  In  Burgh  v.  Legge,  5  M.  &  W.  418,  in  assumpsit  on  two 
bills  of  exchange,  by  endorsee  against  his  immediate  endorser,  averring 
notice  of  dishonour,  the  defendant,  by  his  plea,  traversed  the  notice  of 
dishonour  as  alleged :  the  plaintiff,  in  order  to  support  that  issue,  proved, 
that,  on  the  day  when  the  first  bill  became  due,  the  defendant  called 
upon  him,  and  told  him  that  he  knew  neither  of  the  bills  would  be  paid, 
that  it  was  no  use  sending  him  a  twopenny  post  letter  the  next  day  to 
give  him  notice,  as  it  was  not  worth  the  money,  and  that  he  would  send 
the  plaintiff  money,  in  part  payment  of  tho  bills,  on  a  future  day :  and 
it  was  held  that  this  was  not  evidence  of  n'^tice  of  dishonour,  but  of  a 
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dispensation  with  it,  and  that  it  ought  to  have  been  so  alleged  in  the 
declaration.  In  the  course  of  the  argument  of  that  case,  reference 
being  made  to  a  dictum  of  Holrotb,  J.,  in  Cory  t^.  Scott,  3  B.  &  Aid. 
625,  where  he  sayB — "  I  think,  that,  where  a  person  draws  on  his  own 
account,  and  at  the  same  time  knows  that  the  bill,  when  presented,  will 
be  dishonoured,  the  general  allegation  of  notice,  as  in  the  declaration, 
would  be  sufficient."  Parke,  B.,  observes, — "  But  Baylby,  J.,  there 
says,  ^  If  notice  be  averred  to  have  been  given,  it  seems  to  me  it  ought 
to  be  pr<»ved ;  and  the  proof  of  circumstances  which  excuse  the  giving  of 
notice  does  not  seem  to  be  ad  idem  with  such  an  averment.' "  And  the 
counsel  continuing — "  But,  the  learned  judge  adds,  *  Possibly,  however, 
it  might  be  considered  that  such  circumstances  would  be  evidence  of  no- 
♦4051  *^^®'  inasmuch  as  •thqy  would  be  evidence  that  the  party  knew 
-*  the  bill  would  be  dishonoured.' " — Parke,  B.,  said :  "  The  case  of 
Solarte  v.  Palmer,  1  N.  C.  194,  1  Scott,  1,  and  numerous  others,  appear 
to  show  that  the  law  intends  an  actual  notificatiorij  and  that  the  bare 
fact  of  knowledge  is  not  sufficient."  And  afterwards,  in  giving  judg- 
ment, the  learned  baron  says :  "  There  must  be  proof  of  a  notice  given 
from  some  party  entitled  to  call  for  payment  of  the  bill,  and  conveying, 
in  its  terms,  intelligence  of  the  presentment,  dishonour,  and  parties  to 
be  held  liable  in  consequence.  That  is  the  true  meaning  of  the  word 
'  notice/  when  used  in  declarations  of  this  kind ;  and  the  mere  knowledge 
of  the  party  is  not  enough."  If  that  b.  the  true  rule,  it  is  quite  clear 
that  what  passed  between  the  defendant  and  the  party  who  presented 
the  bill  in  the  present  case,  did  not  amount  to  a  notice  of  dishonour 
within  the  meaning  of  the  second  issue.  No  intimation  was  conveyed  to 
the  defendant,  that  he  would  be  called  upon,  as  drawer,  to  pay  the  bill. 
If  he  had  been  so  called  upon,  he  might  have  paid  the  bill,  and  retained 
enough  out  of  the  first  assets  of  the  testator  that  came  to  his  hands,  to 
reimburse  himself.  [Maulb,  J.  In  Sharpe  v.  Bayley,  9  B.  &  C.  44, 
4  M.  &  R.  4,  where  the  drawer  of  a  bill  made  it  payable  at  his  own 
house,  it  was  held  that  notice  of  the  non-payment  to  him  was  unneces- 
sary.] That  was  on  the  ground  that  it  might,  under  the  circumstances, 
be  fairly  inferred  that  it  was  an  accommodation  bill. 

LubK^  contrd..  [Goltman,  J.  We  are  all  agreed  as  to  the  propriety 
of  the  amendment.]  The  issue  is,  that  the  defendant  had  notice,  on  the 
day  on  which  the  bill  became  due,  that  it  was  not  paid.  The  evidence 
was  that  the  bill  was  duly  presented  at  the  house  of  the  acceptor  ;  that 
*4061  ^^^  drawer  was  there ;  and  that  he  '^'requested  that  the  bill  might 
be  held  over  for  a  few  days,  saying  that  the  acceptor  was  dead, 
and  that  he,  the  drawer,  was  appointed  his  executor.  The  defendant, 
therefore,  clearly  had  notice  of  the  presentment  and  non-payment  of 
the  bill.  It  was  in  fact  presented  to  himself,  he  being  the  person  whose 
duty  it  was  to  pay  it.  It  may  be  conceded  that  evidence  of  previous 
knowledge  on  the  drawer's  part,  that  the  bill  will  not  be  paid  by  the 
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acceptor,  will  not  sustain  an  averment  of  notice :  that  was  decided  ir 
Sargh  V.  Legge.  To  constitute  a  valid  notice,  all  that  is  necessary,  is, 
to  show  that  the  holder  of  the  hill  notifies  to  the  drawer,  that  the  bill 
was  duly  presented,  that  it  is  unpaid,  and  that  he  (the  drawer)  is  held 
liable  for  it.  In  Miers  v.  Brown,  11  M.  k  W.  872,  Aldbrson,  B.,  said 
— **  Knowledge  of  the  dishonour,  obtained  from  a  communication  by  the 
holder  of  the  bill,  amounts  to  notice."  [Maule,  J.  There,  something 
was  said  and  done  by  the  holder  to  the  drawer.  Here,  the  holder  of  the 
bill  shows  it  to  the  acceptor's  executor,  who  happens  to  be  the.  drawer. 
When  he  asks  him  to  pay  the  bill,  that  is  not  giving  him  notice  of  dis- 
honour :  neither  is  the  other's  request  that  it  may  be  held  over  for  a 
short  time.  What,  then,  is  there  to  constitute  a  notice  7]  The  whole 
circumstances.  [Matjle,  J.  Then,  your  argument  amounts  to  this, — 
that  there  may  be  a  valid  notice  of  dishonour,  although  the  holder  does 
nothing  and  says  nothing.]  The  law  does  not  require  the  performance 
of  mere  idle  ceremonies.  [Maule,  J.  When  you  allege  an  idle  cere- 
monial, and  a  traverse  is  taken  upon  it,  can  yotl  ask  for  a  verdict  upon 
it,  on  the  mere  ground  that  it  is  idle  ?]  The  whole  transaction  having 
taken  place  with  the  drawer  himself,  what  necessity  can  there  be  for 
telling  him  that  he  has  refused  payment  of  the  bill  ?  The  language  of 
the  ^declaration  must  be  understood  with  reference  to  the  circum-  r-inAfi'T 
stances.  Suppose  the  drawer  of  a  bill  to  have  married  the  accept-  ^ 
or  in  the  interval  between  the  acceptance  of  the  bill  and  its  arrival  at 
maturity,  would  the  drawer  in  that  case  be  entitled  to  a  formal  notice  of 
dishonour?  [V.  Williams,  J.  Suppose  the  holder  of  a  bill  employs 
the  drawer  to  present  it  ?  Crbsswell,  J.  And  suppose  the  drawer 
writes  to  the  holder,  and  tells  him  that  the  bill  has  been  dishonoured,-— 
would  that  amount  to  notice  ?]  It  is  submitted  that  it  would,  within  the 
principle  of  Miers  v.  ^rown.  [Y.  Williams,  J.  In  East  v.  Smith,  16 
Law  Joum.  N.  S.,  Q-  B.  292,  Coleridge,  J.,  says :  ^'  It  seems  to  be 
universally  held  in  the  mercantile  world,  now-a-days,  that  there  should 
be  notice,  express,  or  by  implication  (and  by  that,  I  mean  such  implica- 
tion as  Mr.  Baron  Parke  alluded  to  in  the  case  of  Lewis  v.  Gompertz, 
6  M.  &  W.  402),  of  three  things,  namely,  presentment,  non-payment, 
and  that  the  party  to  whom  the  notice  is  given,  will  be  looked  to  for 
payment."]  The  notice  must  be  such  as  the  party  entitled  to  notice 
may  confidently  act  upon. 

Where  the  drawer  has  no  right  to  expect  that  the  acceptor  will  pay 
the  bill, — as,  where  it  is  an  accommodation  bill,  so  that  he  could  not  be 
damnified  by  the  want  of  notice, — a  notice  of  dishonour  is  not  necessary : 
Sharp  9.  Bailey,  9  B.  &  G.  44 ;  Fitzgerald  v.  Williams,  8  Scott,  271.  In 
the  present  case,  whatever  funds  the  acceptor  had,  were  in  the  hands  of 
the  defendant  as  his  executor.  He  could  not  have  sustained  any  damage 
from  the  want  of  notice ;  and,  at  all  events,  if  he  had,  he  should  have 
pleaded  it.     [Maule,  J.     For  the  purpose  of  this  part  of  the  motion. 
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it  must  be  taken  that  the  defendant  did  not  know  that  the  bill  had  been 
presented,  or  that  it  was  unpaid.]  He  knew  that  the  acceptor  was  not 
*A0R1  *^^^'^^S'  [Maule,  J.  It  may  be,  that,  if  the  defendant  had 
■*  received  due  notice  of  dishonour,  he  would  have  paid  the  bill, 
and  would  have  repaid  himself  out  of  the  testator's  assets ;  and  that  he 
ha«  since  exhausted  those  assets,  by  paying  debts  of  equal  degree.  And 
so  he  might  be  prejudiced.]  If  he  chooses  so  to  part  with  the  assets, 
his  damnification  is  the  consequence  of  his  own  wilful  act. 

Cur,  adv.  vult. 

Cresswbll,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  assumpsit  by  the  endorsee,  against  the  drawer, 
of  a  bill  of  exchange. 

The  declaration  alleged  that  the  bill  was  drawn  by  the  defendant  on 
J.  Whitley,  payable  to  the  order  of  the  drawer  two  months  after  date, 
that  the  bill  was  accepted  by  Whitley,  and  endorsed  by  the  drawer  to 
Tomlin,  and  by  Tomlin  to  the  plaintiff,  and  that  the  bill,  when  due,  was 
presented  to  Whitley,  und  dishonoured,  of  which  the  defendant  had 
notice. 

The  defendant  pleaded, — first,  that  the  bill  was  not  duly  presented  to 
Whitley, — secondly,  that  the  defendant  had  no  notice  of  the  dishonour 
of  the  bill. 

At  the  trial  before  Wilde,  C.  J., 'at  the  sittings  in  Middlesex  after 
Michaelmas  term,  1847,  it  appeared  in  evidence,  that,  before  the  bill 
became  due,  the  acceptor  died,  having  made  the  defendant  (the  drawer) 
his  executor,  and  that  he  had  proved  the  will ;  that,  when  the  bill  became 
due,  the  plaintiff*  sent  one  of  the  witnesses  to  the  house  of  the  acceptor, 
to  present  the  bill ;  that  the  witness  there  saw  the  defendant,  to  whom 
he  presented  the  bill,  saying, — "  I  have  brought  a  bill  from  Caunt'a : 
you  know  what  it  is;"  and  that  thereupon  the  defendant  said, — '^I  am 
executor  of  Whitley :  you  must  persuade  Caunt  to  let  the  bill  stand  over 
♦409T  ^  ^^^  d*y8,  *because  Whitley  has  only  been  dead  a  few  days:  I 
shall  see  the  bill  paid." 

Upon  this  evidence,  the  plaintiff*  applied  for  leave  to  amend  his  decla- 
ration, by  averring  the  death  of  the  acceptor,  the  appointment  of  the 
defendant  as  his  executor,  and  the  presentment  of  the  bill  to  him. 

The  lord  chief  justice  allowed  the  amendment  to  be  made,  and  said 
that  the  proof  of  presentment  to  the  executor  was  not  su£Bcient  proof 
of  notice  of  dishonour. 

A  verdict  was  thereupon  taken  for  the  plaintiff*  on  the  first  issue,  and 
for  the  defendant  on  the  second ;  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  on  that  issue  in  his  favour,  or  for  judgment  non 
obstante  veredicto ;  and  leave  being  likewise  reserved  to  the  defendant 
to  move  on  the  ground  that  the  amendment  ought  not  to  have  been  made. 

Cross  rules  were  accordingly  obtained  in  Hilary  term  1848. 

At  the  argument,  we  disposed  of  the  defendant's  rule,  thinking  the 
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amendment  properly  allowed :  and  now,  after  consideration,  we  think 
that  the  plaintiff's  rule,  to  enter  a  verdict  in  his  favour  on  the  second 
issue,  must  be  made  absolute. 

It  may  be  assumed  to  be  a  settled  rule,  that  knowledge  of  the  pro- 
bability, however  strong,  that  a  bill  of  exchange  will  be  dishonoured, 
cannot  operate  as  a  notice  of  dishonour,  or  dispense  with  it.  Pothier, 
Contrat  de  Change,  Part  I.  c.  5,  §  147,(a)  lays  down  the  same  rule  with 
reference  to  foreign  (6)  bills,  viz.  that  the  notorious  insolvency  of  the 
acceptor  of  a  bill  does  not  dispense  with  protest  for  non-payment,  and 
notice  to  the  prior  parties,  because  the  insolvency  of  the  acceptor,  how- 
ever notorious,  may  not  be  known  to  them,  or,  in  the  absence  of  notice, 
they  may  suppose  *that  the  acceptor,  though  insolvent,  has  found  r^A\(\ 
means  to  take  up  the  bill.  So  also  it  may  be  considered  as  set-  '■ 
tied,  that  information  that  a  bill  has  been  dishonoured,  derived  from  a 
person  not  having  authority  to  give  it,  does  not  supply  the  place  of 
notice.  Hence  it  has  become  usual  to  say  that  knowledge  of  the  dis- 
honour of  a  bill  is  not  equivalent  to  notice.  In  such  cases  as  those  above 
mentioned,  it  certainly  is  not. 

The  law  has  not  been  so  well  settled  as  to  the  nature  of  the  notice  to 
be  given.  In  Hartley  v.  Case,  4  B.  &  C.  339,  Abbott,  C.  J.,  said : 
"  There  is  no  precise  form  of  words  necessary  to  be  used  in  giving  notice 
of  the  dishonour  of  a  bill  of  exchange ;  but  the  language  used  must  be 
such  as  to  convey  notice  to  the  party  what  the  bill  is,  and  that  payment 
of  it  has  been  refused  by  the  acceptor."  Since  that  case  was  decided, 
there  has  been  some  fluctuation  of  opinion  on  the  subject.  In  Solarte  v. 
Palmer,  7  Bingh.  530,  5  M.  &  P.  475,  1  Tyrwh.  371,  1  C.  &  J.  417, 
which  was  finally  decided  in  the  House  of  Lords  (1  N.  C.  194,  1  Scott, 
1,  8  Bligh.  N.  S.  874),  a  very  strict  rule  was  adopted ;  but  that  has  not 
been  adhered  to.  In  Burgh  v.  Legge,  5  M.  &  W.  418,  Parke,  B.,  says : 
"  There  must  be  proof  of  a  notice  given  from  some  party  entitled  to  call 
for  payment  of  this  bill,  and  conveying  in  its  terms  intelligence  of  the 
presentment,  dishonour,  and  parties  to  be  held  liable  in  consequence." 
But,  in  Furze  v.  Sharwood,  2  Q.  B.  388,  and  King  v.  Bickley,  2  Q.  B. 
419,  it  was  decided  that  the  notice  need  not,  in  terms,  inform  the  party 
to  whom  it  is  given,  that  he  is  looked  to  for  payment :  and,  in  Miers  v. 
Brown,  11  M.  &  W.  372,  these  latter  decisions  were  followed. 

The  rule  does  not  differ  in  substance  from  that  given  by  Ashhurst, 
J.,  in  Tindal  v.  Brown,  1  T.  R.  167  : — "  Notice  *mean8  something 
more  than  knowledge  ;  because  it  is  competent  to  the  holder  to 
give  credit  to  the  maker .((?)  It  is  not  enough  to  say  that  the  maker  does 
not  intend  to  pay,  but  that  he,  the  holder,  does  not  intend  to  give 
credit."     In  substance,  these  cases  seem  to  establish,  that,  in  order  to 

(a)  Citing  6a vary,  parer.  45. 

(6)  "  Foreign"  as  opposed  to  "  English/'  not  as  opposed  to  "  inland 

(e)  The  action  was  on  a  promissory  note. 

VOL.  vii. — 33  y2 


[*411 


411  EDMONDS  v.  CHALLIS.   H.  V.  1849. 

make  a  prior  holder  responsible,  he  must  derive,  from  some  person  enti- 
tled to  call  for  payment,  information  that  the  bill  has  been  dishonoured, 
and  that  the  party  is  in  a  condition  to  sue  him,  from  which  he  may  infer 
that  he  will  be  held  responsible.  In  Miers  v.  Brown,  Alderson,  B., 
describes  what  is  needful,  in  these  terms:  "Knowledge  of  the  dig- 
honour  obtained  from  a  communication  by  the  holder  of  the  bill,  amounts 
to  notice." 

In  the  present  case,  the  defendant  knew  that  the  bill  was  dishonoured  • 
and  he  knew  it  from  the  best  source,  namely,  his  own  personal  act  in 
dishonouring  it  when  presented  by  the  holder :  and  he  knew,  from  the 
same  source,  that  time  had  not  been  given  to  the  acceptor.  He  had, 
therefore,  all  the  information  which,  according  to  'Ashhurst,  J.,  the 
notice  ought  to  convey :  and,  knowing  that,  he  would  know  also  that  the 
holder  had  placed  himself  in  a  situation  to  call  upon  him  (the  drawer) 
for  payment,  from  which, — to  adopt  the  view  of  modem  decisions, — he 
might  infer  that  he  would  be  called  upon.  This  is  very  different  from  that 
knowledge  which  has  been  spoken  of  as  not  equivalent  to  notice,  and  is 
at  least  as  much  notice  as  the  knowledge  spoken  of  by  Alderson,  B., 
in  Miers  v.  Brown.  Indeed,  th§re  would  be  some  absurdity  in  requiring 
that  the  plaintiff  should  have  stated  to  the  defendant  at  the  time  when 
he  dishonoured  the  bill,  "  Take  notice  that  this  bill  has  been  dishonoured 
by  you."     Lord  Ellenborough  seems  to  have  been  of  that  opinion  in  the 
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case  *of  Porthouse  v.  Parker,  1  Camp.  82,  an  action  by  the  payee 


against  the  drawer  of  a  bill.  It  was  drawn  by  one  Wood  as  agent 
of  George  James  and  John  Parker,  upon  John  Parker.  There  was  no 
proof  that  Wood  had  authority  to  draw :  but  evidence  being  given  that 
the  bill  was  accepted  by  a  duly-authorized  agent  for  John  Parker,  Lord 
ELLENBOROUiiH  held  that  it  was  evidence  of  the  bill  having  been  regu- 
larly drawn ;  and  that,  the  acceptor  being  likewise  a  drawer,  there  would 
be  no  occasion  for  the  plaintiff  to  prove  that  the  defendants  had  received 
express  notice  of  the  dishonour  of  the  bill,  as  this  must  necessarily  have 
been  known  to  one  of  them ;  and  the  knowledge  of  one  was  the  know- 
ledge of  all. 

Upon  the  authority  of  that  case,  and  upon  principle,  we  think  that  the 
notice  to  the  defendant  in  this  case  was  established,  and  that  the  verdict 
should  be  entered  for  the  plaintiff  on  the  issue  on  the  second  plea. 

Plaintiff's  rule  absolute* 
Defendant's  rule  discharged. 


*413]     ^EDMONDS  v.  CHALLIS  and  Another.     Feb.  14. 

The  jurUdietioii  of  the  old  county  courts  in  replevin,  is,  hy  the  119th  section  of  the  9  A  10  Viet. 

e.  95,  transferred  to  the  new  courts  established  under  that  act    The  sheriff  mns^  howevar, 

stiU  take  a  bond  pursuant  to  the  statute  11  G.  2,  c.  19. 
But  a  bond  conditioned  for  the  obligor  to  appear  "  at  the  next  county-court  for  the  «)oan^  of  U^ 
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to  be  holden  at  the  flberilTs  office  in,  Ae.,  and  then  and  there  to  prosecute  his  suit  with  effect," 

&«.,  is  bad. 
[n  an  action  against  the  sheriff  for  taking  an  insafficient  replevin-bond,  the  reasonable  meanire 

of  damages,  is,  the  amoant  of  the  rent  and  the  expenses  of  the  distress. 
The  declaration  alleged  that  the  (old)  county-court  had  not  jurisdiction  at  the  time  of  taking 

the  bond  .< — Held,  on  motion  in  arrest  of  judgment,  that  the  declaradon  was  sufficient,  without 

alleging  a  want  of  jnriBdiction  at  the  time  of  the  plaint  to  the  sheriff. 
\t  the  trial  of  an  action  against  the  sheriff  for  taking  insufficient  pledges  in  replevin,  notice 

baring  been  given  to  the  defendants  to  produce  the  bond,  the  plaintiff's  counyel  called  for  it; 

and,  on  the  defendants'  counsel  declining  to  produce  it,  a  copy  obtained  from  the  sheriffs  office 

was  put  in,  «nd  was  about  to  be  read,  wh«n  the  defendants'  counsel  interposed,  and  offered  the 

original,  and  then  objected  that  it  could  not  be  read,  without  calling  the  subscribing  witness 

The  judge  overruled  the  objection : — Held,  that  he  was  right  in  so  doing. 

This  was  an  action  upon  the  case  against  the  sheriff  of  Middlesex,  foi 
having  taken  a  replevin-bond  not  in  conformity  with  the  statute  11  G 
2,  c.  19,  8.  23. 

The  declaration  stated  that  the  plaintiff,  after  the  14th  of  March, 
1847,  to  wit,  on  the  29th  of  March,  1847,  and  within  the  jurisdiction  of 
the  Whitechapel  County-court  of  Middlesex,  on  certain  premises  situate 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  White- 
chapel County-court  of  Middlesex,  by  one  George  Ellis,  his  bailiff  in  thai 
behalf,  lawfully  took  and  distrained  divers  goods  and  chattels,  to  wit,  &c.. 
then  being  in  and  upon  the  said  premises,  and  of  great  value,  to  wit,  of 
the  value  of  47/-  4*.,  as  a  distress  for  certain  arrears  of  rent,  to  wit,  foi 
the  sum  of  35Z.  of  lawful  money,  then  due  and  owing  from  a  certain 
person,  to  wit,  one  Henry  Rowe,  to  the  plaintiff  for  the  rent  of  the  said 
premises,  with  the  appurtenances,  by  virtue  of  a  certain  demise  thereof, 
ic. ;  that  the  *plaintiff,  by  the  said  George  Ellis,  his  said  bailiff,  r*^-!^ 
detained  the  said  goods  and  chattels  so  taken  and  distrained,  for 
the  cause  aforesaid,  until  the  defendants,  then  being  sheriff  of  the  said 
county,  afterwards,  to  wit,  on,  &c.,  and  within  their  bailiwick  as  such 
sheriff,  that  is  to  say,  on  the  complaint  of  one  Kitty  Gladman,  made  to 
the  now  defendants,  so  being  then  such  sheriff  as  aforesaid,  against  the 
said  George  Ellis  in  that  behalf,  and  under  colour  of  their  office  as  such 
sheriff  as  aforesaid,  caused  the  said  goods  and  chattels  to  be  replevied 
and  delivered  to  the  said  Kitty  Gladman,  and  then  made  deliverance  of 
the  said  distress  to  the  said  Kitty  Gladman  ;  that,  although  it  was  the 
duty  of  the  now  defendants,  as  such  sheriff,  before  their  making  deliver- 
ance of  the  said  distress  to  the  said  Kitty  Gladman  as  aforesaid,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  to  take  from  the 
said  Kitty  Gladman,  and  two  responsible  persons. as  sureties,  a  bond  in 
double  the  value  of  the  goods  and  chattels  so  distrained  as  aforesaid, 
conditioned  for  prosecuting  the  8uit  of  replevin  of  the  said  Kitty  Glad- 
man  for  the  taking  the  said  goods  and  chattels,  with  effect^  and  for  duly 
returning  the  same^  in  case  a  return  should  be  awarded,  as  the  defend- 
ants then  well  knew ;  nevertheless,  the  now  defendants,  so  being  such 
sljeriff,  not  regarding  their  duty,  &c.,  did  not  nor  would,  before  their 
making  deliverance  of  the  said  distress  to  the  said  Kitty  Gladman  as 
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aforesaid,  take  from  the  said  Kitty  Glad  man  and  t^To  responsibk 
sureties  as  aforesaid,  such  a  bond  as  aforesaid,  conditioned  as  aforesaid. 
Dr  any  bond,  except  the  bond  thereinafter  mentioned ;  but  wrongfully 
and  injuriously  omitted  so  to  do,  and  then,  after  the  said  14th  of  March. 
1847,  to  wit,  on,  &c.,  only  took  from  the  said  Kitty  Gladman,  and  A. 
B.  and  C.  D.,  being  two  responsible  persons,  as  sureties,  a  bond  in 
double  the  value  of  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
♦4151  c^'^d^^^^^^*^  f^r  *^^6  said  Kitty  Gladman*s  appearing  at  the  then 

next  county-court  for  the  county  of  Middlesex,  to  be  holden  at 
the  house  known  as  the  sheriff's  office,  in  Red  Lion  Square,  in  the  said 
county,  and  for  the  said  Kitty  Gladman's  then  and  there,  that  is  to  say, 
in  the  said  last-mentioned  county-court  of  Mjddlesex,  proaecuting  her, 
the  said  Kitty  Oladmana  action  with  effect  against  the  said  George 
Ellis  for  taking  and  unjustly  detaining  the  said  goods  and  chattels,  and 
for  the  said  Kitty  Gladman's  making  return  thereof,  if  return  should  be 
adjudged  by  law,  and  for  the  said  Kitty  Gladman's  well  and  truly  keep- 
ing harmless  and  indemnified  the  said  sheriff,  &c., — which  said  county- 
court  mentioned  in  the  said  condition  as  aforesaid  had  not,  at  the  time  of 
the  taking  of  the  said  bond,  any  jurisdiction  to  hear  or  determine  any 
action  of  replevin  for  the  taking  and  detaining  the  said  goods  and  chattels, 
or  any  or  either  of  them ;  that  the  Whitechapel  county-court  of  Middlesex 
was,  at  the  time  of  the  taking  of  the  said  bond,  the  only  court  in  which 
the  said  Kitty  Gladman  could  validly  commence  an  action  of  replevin  for 
taking  and  detaining  the  said  goods  and  chattels ;  and  that,  by  means 
of  the  said  premises,  the  plaintiff  was  wholly  deprived  of  the  said  goods, 
and  of  the  benefit  of  the  said  distress,  and  of  the  means  of  satisfying  the 
said  arrears  of  rent,  and  -the  costs  and  charges  of  the  said  distress, 
amounting  to  a  large  sum,  to  wit,  lOZ.,  and  at  the  time  of  the  commence- 
ment of  this  suit,  was  likely  to  lose  the  said  arrears  and  costs  and  charges, 
in  consequence  of  the  premises,  although  a  reasonable  time  for  the  said 
Kitty  Gladman's  commencing,  in  the  Whitechapel  County-court  of  Mid- 
dlesex an  action  of  replevin  for  the  taking  and  detaining  the  said  goods 
and  chattels  elapsed  after  the  replevying  of  the  same  as  aforesaid,  and 
before  the  commencement  of  this  suit,  and  although  the  said  Kitty 
♦4161   ^^**^™^^  ^^^  ^^^  within  such  reasonable  *time,  commence,  in 

the  last-mentioned  court,  such  action  as  aforesaid ;  but  the  plain- 
tiff lost  the  benefit  of  such  bond  as  the  defendants  ought  to  have  taken, 
and  omitted  to  take  as  aforesaid,  and  was  put  to  great  charges  in  and 
about  ascertaining  what  bond  the  defendants  had  taken,  and  about 
inquiring  into  the  sufficiency  of  the  said  bond,  and  the  power  of  the 
defendants  to  assign  the  same  to  the  plaintiff,  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  county- 
court  mentioned  in  the  said  condition  as  aforesaid,  had,  at  the  time  of  the 
taking  of  the  said  bond,  jurisdiction  to  hear  and  determine  any  action  #f 
replevin  for  the  taking  and  detaining  the  said  goods  and  chattels* 
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The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  Middlesex 
in  Michaelmas  term,  1847.  The  facts  were  as  follows : — The  plaintiff 
was  the  landlord  of  certain  premises  situate  in  Assembly  Row,  Mile-end 
Old  Town,  in  the  county  of  Middlesex.  On  the  29th  of  March,  1847, 
rent  being  in  arrear  to  the  amount  of  35Z.,  the  plaintiff  distrained  upon 
his  tenant  George  Rowe,  when  the  goods  were  claimed  by  one  Kitty 
Gladman,  Rowe's  sister.  Application  having  been  made  to  the  sheriff, 
in  the  usual  way,  for  a  replevin,  he,  on  the  1st  of  April,  tooK  from  Kitty 
Gladman  and  two  sureties,  a  replevin-bond,  conditioned  for  the  appear- 
ance of  Kitty  Gladman  at  the  next  county-court,  for  the  county  of  Mid- 
dlesex, to  be  holden  at  the  house  known  by  the  name  of  the  sheriff's  oflSce, 
Red  Lion  Square,  in  the  said  county,  and  then  and  there  prosecuting  her 
suit  with  effect  and  without  delay. 

The  bond  being  called  for,  and  the  defendants'  counsel  declining  to 
produce  it,  the  plaintiff's  counsel  called  a  witness,  who  produced  a  copy 
which  he  had  obtained  at  the  sheriff's  office;  and,  upon  the  copy  being 
ibout  to  be  read,  the  defendants'  counsel  tendered  the  original, 
*and  then  insisted  that  the  attesting  witness  must  be  called  r^iiy 
before  the  bond  could  be  read.  The  learned  judge,  however,  over-  '- 
ruled  the  objection. 

It  was  insisted  on  the  part  of  the  plaintiff,  that  the  bond  was  informal 
and  void,  and  that  it  should  have  been  conditioned  to  appear  at  the 
Whitechapel  County-court  of  Middlesex,  created  by  the  9  &  10  Vict.  c. 
95,  within  the  district  of  which,  the  premises  in  question  were  situate, — 
that  court  having  been  established  under  the  order  in  council  of  the  loth 
of  March,  1847,  and  having  begun  the  issuing  of  summonses  on  the  2 2d 
of  the  same  month. 

A  verdict  was  found  for  the  plaintiff,  dama'gcs  37?.  16*.,  being  35?.  for 
the  amount  of  the  rent  in  arrear,  and  21.  16«.  for  the  costs  of  the  distress  ; 
and  leave  was  reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them,  if  the  court  should  be  of  opinion  that  the  bond  was  sufficient. 

Bramwellj  on  a  subsequent  day  in  the  same  term,  accordingly  moved 
for  a  rule  nisi  to  enter  a  verdict  for  the  defendants ;  and  also  for  a  new 
trial,  on  the  ground  of  misdirection,  and  the  improper  reception  of  evi- 
dence. He  referred  to  2  Inst.  139,  Co.  Litt.  145  b,  Gilbert  on  Reple- 
vin, p.  85,  Jackson  v.  Hanson,  8  M.  &  W.  477,  Rearden  v,  Minter,  5 
M.  &  G.  204,  6  Scott,  N.  R.  237,  and  the  statutes  11  G.  2,  c.  19,  s.  23, 
and  9  &  10  Vict.  c.  95,  ss.  4,  58,  119,  120,  121. 

He  further  moved  in  arrest  of  judgment,  on  the  ground  that  the  decla- 
ration did  not  show  that  the  jurisdiction  of  the  sheriff  to  grant  replevin, 
was  taken  away  by  the  establishment  of  a  properly- constituted  county- 
court, — citing  The  Queen  v.  The  Guardians  of  the  Dolgelly  Union,  8  Ad. 
&  E.  561,  3  N.  &  P.  542,  where  it  was  held  that  the  court  *will  p^^^g 
not  take  judicial  notice  of  the  rules  made  by  the  poor-law  com- 
ofissioners,  for  the  government  of  a  union,  under  the  statute  4  &  6  W. 
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4,  c.  76,  B.  15.  [Maule,  J.  The  court  must  take  judicial  notice  of  the 
act  of  parliament,  a^d  must  assume  that  it  is  possible  that  the  jurisdic- 
tion of  the  sheriff  may  have  been  taken  away :  it  is  averred  that  the 
jurisdiction  is  taken  aWay,  and  there  is  an  issue  thereon.]  It  is  tanta- 
mount to  an  allegation,  that,  in  that  particular  part  of  his  bailiwick,  the 
sheriff  had  no  jurisdiction.  [Maule,  J.  There  being  an  issue  taken  upon 
it  as  alleged,  it  was  necessary  to  prove  it.]  Then,  the  declaration  alleges 
that  ^^  the  said  county-court  mentioned  in  the  condition,  had  not,  at  the 
time  of  the  taking  of  the  said  bond,  any  jurisdiction  to  hear  or  determine 
any  action  of  replevin."  That,  it  is  submitted,  is  clearly  insufficient ;  it 
should  have  been  ^'at  the  time  of  the  plaint  made  to  him.''  It  is  the 
sheriff's  duty  to  take  the  bond  before  he  delivers  the  goods.  If  the  new 
county-court  was  not  established  at  the  time  of  the  plaint,  the  sheriff 
could  not  take  the  bond  in  any  other  form  than  he  did.  [Maule,  J. 
The  bond  is  to  enforce  a  future  proceeding.  If  his  jurisdiction  is  taken 
tiway,  the  sheriff  has  taken  a  bond  for  the  doing  of  something  which  can- 
not be  done.] 

Further,  the  learned  judge  should  have  told  the  jury,  that,  in  the  absence 
of  evidence  of  actual  damage,  they  should  find  nominal  damages  only,  to 
which  alone  the  plaintiff  could  be  entitled.  In  Bales  v.  Wingfield,  4  Q. 
B.  580  (a),  it  was  held,  that,  in  an  action  against  the  sheriff  for  negligence 
in  executing  a/,  /a.,  the  plaintiff  cannot  recover  more  than  nominal 
damages,  unless  he  prove  actual  damage :  and  Taunton,  J.,  seems  to 
have  doubted  whether  even  nominal  damages  could  be  recovered. 
[Wilde,  C.  J.  Where  the  sheriff  parts  with  the  goods,  that  may  be 
*41Q1  *P^*^<^/<^^*^  evidence  of  damage  to  the  value  of  the  goods. 
■*       A  rule  nisi  having  been  granted, 

Baines  and  Masney  Dawson^  in  Michaelmas  term  last,  showed  cause. 
At  common  law,  the  replevin  was  by  writ  out  of  Chancery.  But,  this 
remedy  being  found  to  be  too  tedious  for  the  distant  parts  of  the  kingdom, 
a  more  expeditious  remedy  was  provided  by  the  statute  of  Marlebridge,  62 
H.  3,  c.  21,  which  enacted,  "  Quod  9%  averia  cujus  capiantur^  et  injuste 
detineantuTy  viceeomeSj  post  querimoniam{a)  inde  sibi  factam^  ea,  sine 
impedimento,  vel  contradictione  ejus  qui  dicta  averia  eeperity  deliberarc 
possit"  "By  force ^of  this  statute,"  says  the  Lord  Chief  Baron  GiL- 
BBRT,(6)  "  the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value^  as 
he  might,  at  common  law,  on  a  writ  of  replevin ;  the  writ  of  replevin 
being  a  justicies  or  commission  for  that  purpose.  And  to  take  away  all 
the  delays  which  attended  the  replevin  by  writ,  the  sheriff,  by  this  act, 
may,  upon  complaint  made,  command  his  bailiff,  either  by  word  or  pre- 
cept, to  replevy  the  plaintiff's  beasts;  for,  possibly,  the  sheriff  cannot 
write, — which  was  frequently  the  case  in  those  days, — or  has  not  the 
materials  of  writing  with  him  ;  and  this  the  sheriff  may  do  out  oi   kii 

(a)  Upon  complaint  out  of  conrt,  not  pott  querelam  in  ooiirt. 

(b)  Giib.  DisU.  92. 
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county-court :  for,  this  act,  being  made  for  the  more  speedy  administra- 
tion of  justice,  hath  received  the  most  favourable  construction.  It  would 
be  very  inconvenient  that  the  owner  of  the  beasts,  for  whose  benefit  the 
act  was  made,  should  stay  till  the  next  county-court,  which  is  held  only 
from  month  to  month.  But  then  the  sheriff  must  enter  the  plaint  at  the 
next  court,  that  it  may  appear  on  the  rolls  of  the  court.'*  The  nex. 
«tatutory  provision  on  the  subject,  is  the  1  &  2  Ph.  &  M.  c.  12,  s.  3, 
which,  "  for  the  *more  speedy  delivery  of  cattle  taken  byway  of  r^.^A 
distress,"  enacted  "  that  every  sheriff  of  shires,  being  no  cities  L 
aor  towns  made  shires,  shall,  at  his  first  county-day,  or  within  two  months 
next  after  he  hath  received  his  patent  of  o£Bce  of  sheriffwick,  depute, 
appoint,  and  proclaim  in  the  shire-town  within  his  bailiwick,  four  deputies 
at  the  least,  dwelling  not  above  twelve  miles  one  distant  from  another ; 
which  said  deputies  so  appointed  and  proclaimed  shall  have  authority  in  the 
sheriff's  name  to  make  replevin  and  deliverance  of  such  distresses,  in  such 
manner  and  form  as  the  sheriff  may  and  ought  to  do,"  &c.  Then  came 
the  11  G.  2,  c.  19,  s.  23,  which,  ^'  to  prevent  vexatious  replevins  of  dis- 
tresses taken  for  rent,"  enacts,  ^Hhat,  from  and  after  the  24th  of  June, 
1738,  all  sheriffs  and  other  officers  having  authority  to  grant  replevins, 
may  and  shall,  in  every  replevin  of  a  distress  for  rent, — take,  in  their 
own  names,  from  the  plaintiff,  and  two  responsible  persons  as  sureties, 
a  bond,  in  double  the  value  of  the  goods  distrained  (such  value  to  be 
ascertained  by  the  oath  of  one  or  more  credible  witness  or  witnesses  not 
interested  in  the  goods  or  distress,  which  oath  the  person  granting  such 
replevin  is  hereby  authorized  and  required  to  administer),  and  conditioned 
for  prosecuting  the  suit  with  effect  and  without  delay ^  and  for  duly 
returning  the  goods  and  chattels  distrained^  in  case  a  return  shall  be 
awarded^ — before  any  deliverance  be  made  of  the  distress ;  and  thai 
such  sheriff  or  other  officer  as  aforesaid  taking  any  such  bond,  shall, 
at  the  request  and  costs  of  the  avowant  or  person  making  conusance, 
assign  such  bond  to  the  avowant  or  person  aforesaid,  by  endorsing  the 
same,  and  attesting  it  under  his  hand  and  seal,  in  the  presence  of 
two  or  more  credible  witnesses ;  which  may  be  done  without  any  stamp, 
provided  the  assignment  so  endorsed  be  duly  stamped  before  any 
action  brought  thereupon ;  and,  if  the  bond  so  taken  and  assigned  be 
♦forfeited,  the  avowant,  or  person  making  conusance,  may  bring  r^^o-i 
an  action,  and  recover  thereupon  in  his  own  name,"  &c.  The 
bond  having  been  taken,  and  the  goods  restored,  the  next  proceedings 
under  the  old  law,  was,  the  institution  of  the  replevin  suit  in  the  county- 
court  of  the  sheriff.  The  9  4;  10  Vict.  c.  95,  has  introduced  a  new 
course  of  proceeding.  The  119th  section  enacts,  ^'  that  all  actions  of 
replevin  in  cases  of  distress  for  rent  in  arrear  or  damage-feasant  which 
shall  be  brought  in  the  county-court,  shall  be  brought  without  writ,  in  a 
court  held  under  this  act."  Section  120  enacts,  "  that,  in  every  such 
action  of  replevin,  the  plaint  shall  be  entered  in  the  court  holden  under 
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this  act  for  the  district  wherein  the  distress  was  taken."    After  the  pass- 
ing of  this  act,  therefore,  the  whole  of  the  proceedings  in  the  replevin 
suit,  from  the  plaint  downwards,  are  to  be  had  in  the  new  county-court. 
By  the  order  in  council  pursuant  to  the  act,  the  county  of  Middlesex  is 
divided  into  eleven  districts.     The  district  court  of  Whitechapel,  which 
was  thereby  constituted  from  and  after  the  15th  of  March,  1847,  com- 
menced issuing  summonses  on  the  22d  of  the  same  month.     The  distress 
in  question  was  made  on  the  29th,  and  the  replevin>bond  taken  on  the 
1st  of  April  following.     Notwithstanding  the  passing  of  the  9  &  10  Vict, 
c.  95,  it  was  still  the  sheriff's  duty  to  take  a  bond  under  the  11  G.  2,  c. 
19 ;  and,  if,  in  so  doing,  the  plain  words  of  the  act  had  been  followed, 
there  would  have  been  no  diflSculty ;  the  bond  would  have  been  as  avail- 
able under  the  new  course  of  proceeding  as  under  the  old.     Instead, 
however,  of  pursuing  the  words  of  the  statute,  the  sheriff  takes  a  bond 
conditioned  for  the  appearance  of  the  obligor  "  at  the  next  county-court, 
to  be  holden  at  the  house  known  by  the  name  of  the  Sheriff's  OflSce,  Red 
Lion  Square,"  and  for  her  "  then  and  there  prosecuting  her  action  with 
*.i-^91  ®ff®^^)" — *  f*^^™  which  is  justly  *censured  by  the  court  of  Exche- 
"  J  quer,  in  Jackson  v.  Hanson,  8  M.  &  W.  477,  3  M.  &  G.  206  n., 
where  Parke,  B.,  in  delivering  the  judgment  of  the  court,  says :  "  The 
difficulty  in  this  case  has  arisen  from  the  improper  form  .in  which  the 
condition  of  the  replevin-bond  has  been  drawn,  viz.  to  appear  at  the  then 
next  county-court,  and  then  and  there  to  prosecute  his  suit  with  effect. 
The  form  of  the  condition  should  have  pursued  the  words  of  the  act,  11 
G.  2,  and  should  have  been,  for  the  defendant  John  Hanson  to  appear  at 
the  then  next  county-court,  and  prosecute  his  suit  with  effect  and  without 
delay.     Upon  the  condition  of  the  bond  in  the  form  in  which  it  is  drawn, 
the  question  first  arises,  what  is  its  meaning  ?     If  it  be,  that  the  defend- 
ant is  to  appear  at  the  then  next  court,  and  at  that  court  prosecute  his 
suit  to  a  not  unsuccessful  termination  (which  is  the  true  import  of  the 
term  *  with  effect'),  the  breach  is  properly  assigned.     If,  however,  the 
'  true  meaning  of  the  condition  is,  that  he  shall  appear  at  the  next  county- 
court,  and  then  and  there  prosecute  his  suit,  that  is,  begin  to  prosecute 
it,  and  afterwards  prosecute  it  with  effect,  then  the  breach  is  improperly 
assigned ;  for,  it  is  consistent  with  the  averments  in  that  breach,  that  the 
suit  may  have  been  begun  at  the  first  county-court,  and,  though  not 
terminated  at  that  court,  may  still  continue  ;  and  then  the  condition  has  not 
been  broken.    And  we  think  that  such  is  the  true  meaning  of  the  condition ; 
for,  if  we  do  not  so  construe  it,  the  consequence  would  be,  that  the  bond 
would,  under  ordinary  circumstances,  certainly  be  forfeited  on  the  day  after 
the  first  county-court  should  be  held,  as  it  would  be  impossible  for  the  defcD  J- 
ant,  according  to  the  course  of  the  county-court,  to  levy  his  plaint,  issue  a 
summons,  and  make  it  returnable,  and  proceed  to  trial  or  judgment  in  ol« 
♦d9^1  ^^^5  ^^  ^^  ^^®  court;  and,  though  there  is  a  bare  possibility  of  the 
-^  penalty  *being  saved  by  the  death  of  either  party  before  the  first 
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court,  or  the  abatement  of  the  suit  on  the  same  day  that  the  first  court 
should  be  held  after  the  plaint  levied,  we  think  that  the  condition  is  to 
be  construed  with  reference  to  the  ordinary  course  of  a  suit,  and  not 
with  a  view  to  such  remote  contingencies  ;  the  object  of  the  bond  being, 
that  the  question  whether  the  goods  were  rightly  taken,  should  be  pro- 
perly litigated  in  the  ordinary  way,  but  with  reasonable  speed.  The 
condition,  therefore,  ought  to  be  construed  in  the  sense  last  attributed 
to  it."  Morris  r.  Matthews,  2  Q.  B.  298,  1  Gale  &  D.  677,  is  to  the 
same  effect.  [Maule,  J.  You  say  that  this  bond  is  conditioned  for  the' 
doing  of  something  which  is  now  impracticable?]  Precisely  so.  It  may  be 
that  it  would  be  available  at  the  suit  of  the  sheriif,  as  a  single  bond ;  but 
it  clearly  is  not  assignable :  and,  though  the  sheriff  might  have  a  secu- 
rity under  the  indemnity  clause,  the  plaintiflF  has  none :  Austen  v.  How- 
ard, 7  Taunt.  327,  1  J.  B.  Moore,  68 ;  Tumor  v.  Turner,  2  Brod.  & 
Bingh.  107 ;  Thompson  v.  Farden,  1  M.  &  G.  535,  1  Scott,  N.  R.  275 ; 
1  Wms.  Saund.  195  b,  n.  By  the  78th  section  of  the  act,  it  is  enacted 
that  five  of  the  judges  of  the  superior  courts  of  common  law  at  West- 
minster, including  the  lord  chief  justice  of  the  courts  of  Queen's  Bench 
and  Common  Pleas,  and  the  lord  chief  baron  of  the  Exchequer,  or  one 
of  the  said  chiefs  at  the  least,  shall  have  power  to  make  and  issue  ^^  all 
the  general  rules  for  regulating  the  practice  and  proceedings  of  the 
county-conrts  holden  under  this  act,  and  also  to  frame  forms  for  every 
proceeding  in  the  said  conrts  for  which  they  shall  think  it  necessary  that 
a  form  be  provided,*'  &c. ;  and  that  the  rules  so  made  and  the  forms  so 
framed,  shall  be  observed  and  used  in  all  the  courts  holden  under  this 
act ;  and,  in  any  case  not  *expressly  provided  for  herein,  or  by  r^A^A 
the  said  rules,  the  general  principles  of  practice  in  the  superior 
courts  of  common  law  may  be  adopted  and  applied,  at  the  discretion  of 
the  judges,  to  actions  and  proceedings  in  their  several  courts."  Accord- 
ingly, shortly  after  the  passing  of  the  act,  certain  rules  of  practice  and 
forms  of  proceeding  were  prepared  by  the  judges,  of  which  the  24th, 
25th,  and  26th  are  applicable  to  proceedings  in  replevin.  The  24th 
provides, — "  that,  where  any  cattle,  goods,  or  chattels  taken  as  a  distress 
for  rent  in  arrear,  or  damage  feasant,  shall  have  been  replevied  by  the 
sheriff,  the  party  at  whose  instance  such  replevin  shall  have  been  made, 
shall  enter  his  plaint  in  the  court  held  under  the  authority  of  this 
act,  for  the  district  within  which  such  distress  may  have  been  made." 
The  25th  provides,  that,  "  on  entering  a  plaint  in  replevin,  the  plain- 
tiff must  specify  and  describe  in  a  statement  of  particulars,  the  cattle, 
or  the  several  goods  and  chattels  taken  under  the  distress,  and  of  the 
taking  of  which  he  complains."  And  the  26th  provides,  that,  "all 
actions  of  replevin  in  cases  of  distress  for  rent  in  arrear  or  damage  fea- 
sant, shall  be  tried  in  a  summary  way,  as  other  actions  in  the  courts  held 
under  the  authority  of  this  act ;  and  the  judgment  therein,  in  ordinary 
cases,  whether  for  plaintiff  or  defendant,  shall  be  according  to  the  forms  in 
VOL.  \ii. — 34  Z 
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the  schedule,  or  to  the  like  effect."  The  argument  on  the  part  of  the  de 
fendants  will  be,  that  the  jurisdiction  of  the  old  county-court  as  to  reple* 
vins  is  still  subsisting,  and  that  the  plaint  is  still  to  be  entered  there; 
though  possibly  it  maybe  removable  thence  to  the  new  court,  by  force  of  the 
4th  section  of  the  9  &  10  Vict.  c.  95.(a)  That  notion,  however,  proceeds 
^4  nri  upon  *the  fallacious  assumption  that  the  querimania  in  the  statute 
^  of  Marlebridge,  is  identical  with  the  plaint  or  declaration,  in  the 
county-court.  The  word  "may"  in  that  section  is  to  be  read  *'mu8t;" 
as  in  the  statute  8  &  9  W.  8,  c.  11,  s.  8,  for  assigning  breaches  of  cove- 
nant, (t)  [Maule,  J.  I  do  not  understand  it  to  be  contended  here  that 
this  is  a  case  in  which  the  county-court  has  no  jurisdiction.  BramwelL 
The  defendants  cannot,  and  do  not,  rely  on  s.  4.]  In  2  Inst.  139,  Lord 
Coke,  commenting  upon  that  statute,  says :  ''  The  mischiefs  before  this 
statute  were,  first,  where  a  man's  beasts  or  other  goods  were  distrained 
and  impounded,  the  owner  of  the  goods  had  no  remedy  but  a  writ  of 
replevin ;  (c)  by  which  delay  the  beasts  or  other  goods  were  long  detained 
from  the  owner,  to  his  great  loss  and  damage:  secondly,  where  the 
beasts  or  other  goods  were  distrained  and  impounded  within  any  liberty 
that  had  return  of  writs,  the  sheriff  was  driven  to  make  a  warrant  to 
the  bailiff  of  the  liberty  to  make  deliverance,  and  that  wrought  a  longer 
delay ;  for,  at  the  common  law,  he  could  not  enter  into  the  liberty  in  thai 
case.  A  third  mischief  was,  when  the  distress  was  taken  out  of  the 
liberty,  and  impounded  within.  Now,  this  statute  doth  apply  cures  to 
all  these  three  mischiefs.  '  Post  querimoniam  inde  sibifact\  &c.  That 
is,  the  sheriff,  upon  a  plaint  made  unto  him  without  writ,  may,  either  by 
parol,  or  by  precept,  command  his  bailiff  to  deliver  them,  that  is,  to  make 
replevin  of  them ;  and  by  these  words,  ^post  querimoniam  iihifacty  the 
sheriff  may.  take  a  plaint  out  of  the  county-court,  and  make  replevin 
♦4261  *P^®^®^''y  {which  he  ought  to  enter  in  the  county-court ;  for,  it 
should  be  inconvenient,  and  against  the  scope  of  this  statute,  that 
the  owner,  for  whose  benefit  the  statute  was  made,  should  tarry  for  his 
beasts  to  the  next  county-court,  which  is  holden  from  month  to  month." 
The  entering  of  the  plaint  which  is  the  beginning  of  the  proceedings  in 
the  county-court,  is  the  act,  not  of  the  sheriff,  but  of  the  party :  Ex 
parte  Boyle,  2  D,  &  R.  13.  And,  until  the  sheriff  has  taken  pledges, 
there  is  no  suit  in  the  county-court :  Tesseyman  v.  Gildart,  1  New  Rep. 
292.  Most  of  the  authorities  upon  this  subject  will  be  found  collected 
in  1  Wms.  Saund.  195,  et  seq.     [Maulb,  J.    And  also  in  Selwyn's  Nisi 

(n)  Which  enacbi,  **  that,  for  all  purposes,  except  those  which  shall  he  within  the  jurisdiction 
of  the  courts  holden  under  this  act,  the  county-court  shall  he  holden  as  if  this  act  had  not  been 
pn^iied :  and  all  proceedings  commenced  in  the  county-court  of  any  county  hefore  the  time  when 
any  court  shall  be  holden  under  this  act  in  such  county,  maif  be  continued,  executed,  and 
enforced  against  all  persons  liable  thereunto,  in  the  same  manner  as  if  they  had  been  o)mmeneeo 
ander  the  authority  of  this  act" 

(b)  See  Wms.  Saund.  57,  n.  (1). 

(e)  And  see  H.  21  H.  6,  Fits.  abr.  tit  Retournt  de  Viteount,  pi.  17. 
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Prius,  11th  edit.  p.  1187,  et  seq."]  It  may  probably  be  insisted,  that,  if 
this  bond  is  void,  it  is  because  the  jurisdiction  of  the  sheriflF  to. grant 
replevins  is  taken  away  by  the  9  &  10  Vict.  c.  95.  That,  however,  is 
not  so.  It  would  require  strong  words  to  relieve  the  sheriff  from  a  duty 
80  early  and  so  stringently  imposed  upon  him.  [Maule,  J.  Who  is  to 
take  the  bond,  if  the  sheriff  does  not  ?]     No  one. 

The  next  objection  is,  that  the  learned  judge  improperly  received  the 
bond  in  evidence,  the  attesting  witness  not  having  been  called.  The 
defendants  had  had  notice  to  produce  the  bond ;  and,  upon  its  being 
called  for  at  the  trial,  and  the  defendants'  counsel  declining  to  produce 
it,  the  plaintiff's  counsel  tendered  a  copy,  which  was  proved  to  have  been 
obtained  from  the  sheriff's  ofiSce.  The  copy  being  about  to  be  read,  the 
defendants'  counsel  interposed  the  original,  and  then  insisted  that  14 
could  not  be  read  without  first  calling  the  subscribing  witness.  Thi 
learned  judge,  however,  ruled,  and  properly  ruled,  that  the  objectioi 
came  too  *late.  The  rule  is  laid  down  in  Jackson  v.  Allen,  3  p^j^^i 
Stark.  N.  P.  C.  74,  in  terms  precisely  applicable  to  this  case.  •- 
[Maule,  J.  What  right  had  the  defendant's  counsel  thus  to  intrudi 
evidence  for  the  plaintiff?]  None  whatever.  The  real  object  was,  t» 
compel  the  plaintiff  to  put  the  officer,  who  was  the  real  defendant,  inti 
the  box. 

The  last  objection  is  that  there  was  no  evidence  to  warrant  the  jury 
in  finding  substantial  damages.  Rent  was  due  to  the  extent  of  35Z. ;  and 
the  bond  itself  was,  as  against  the  defendants,  evidence  of  the  value  of 
the  goods  seized.  The  amount  of  damages  was  clearly  for  the  jury : 
Clifton  V.  Hooper,  6  Q.  B.  468.  In  Williams's  Saunders,  6th  edit..  Vol. 
I.  p.  195,  h,  n.  (3),  it  is  said :  '^  There  is  a  difference  of  opinion  as  to 
what  extent  (the  extent  to  which)  the  sheriff  is  liable  to  render  damages 
in  an  action  on  the  case  for  taking  insufficient  pledges  in  distresses  for 
rent.  In  the  case  of  Yea  v.  Lethridge,  4  T.  R.  433,  it  was  held  by  the 
Court  of  King's  Bench  that  the  plaintiff  is  not  entitled  to  recover  his  costs 
of  the  defence  of  the  replevin,  but  merely  the  value  of  the  distress  taken ; 
for,  if  the  sheriff  had  taken  two  responsible  sureties,  according  to  the 
11  G.  2,  the  bond  would  have  been  satisfied  by  returning  the  goods  taken  ; 
therefore  the  value  of  those  goods  seemed  to  the  court  to  be  the  true  mea- 
sure of  damages  to  be  given  in  this  action.  But,  in  a  subsequent  case, 
the  court  of  Common  Pleas  held  that  the  plaintiff  might  recover  in  the 
nction  the  real  damages  he  has  sustained,  notwithstanding  they  exceed 
the  penalty  of  the  bond :  Concanen  v,  Lethbridge,  2  H.  Blac.  86.  And 
afterwards,  in  Evans  v.  Brander,  2  H.  Blac.  547,  the  court  of  Common 
Pleas  was  of  opinion  that  the  penalty  of  the  bond  ought  to  be  the  mea- 
sure of  the  damages  against  the  sheriff."  And  in  the  note  {p)  *Hef- 
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(a)  And  see  3  Bingh.  56,  60. 
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.t  is  said — "  These  cases  have  overruled  Concanen  v.  Lethbridge,  and 
nave  settled,  that  the  penalty  of  the  bond  is  the  limit  beyond  which  the 
amount  of  damages  cannot  range.  They  have  also  overruled  Yea  v,  Leth- 
bridge, inasmuch  as  they  establish,  that,  within  that  limit,  the  sheriff  is 
liable  beyond  the  value  of  the  distress  taken :  Paul  v.  Goodluck,  2  N.  C. 
220.  But  they  do  not  establish  any  absolute  rule  (as  at  first  sight  they 
may  seem  to  do),  that,  within  that  limit,  the  sheriff  is  liable  to  the  extent 
of  the  rent  in  arrear  at  the  time  of  the  distress,  and  the  costs  of  the 
replevin  suit.  They  warrant,  indeed,  that  proposition,  in  cases  where  the 
value  of  the  goods  seized  exceeds  the  amount  of  the  rent  due.  But, 
where  the  value  of  the  goods  is  less  than  the  rent  in  arrear,  the  liability 
of  the  sheriff  does  not  extend  beyond  that  value,  and  the  costs :  Hunt  r. 
Round,  2  Dowl.  P.  C.  658 ;  Gingell  v.  Turnbull,  3  N.  C.  881,  5  Scott, 
153 ;  Miers  v.  Lockwood,  9  Dowl.  P.  C.  975.  The  liability  of  the  sheriff 
is  co-extensive  with  that  of  the  sureties."  2  H.  Blac.  550;  3  Bingh. 
59,  60 ;  2  N.  C.  221 ;  Willie  v.  Birch,  4  Q.  B.  566,  is  very  much  in 
point ;  as  is  also  Perreau  v.  Bevan,  5  B.  &  G.  284.  In  Bales  v.  Wing- 
field,  4  Q.  B.  580  (a),  which  is  relied  on  for  the  defendants,  the  plaintiff 
was  deprived  of  no  security ;  it  has  therefore  no  application  to  a  case 
like  this,  where  the  plaintiff  loses  the  security  of  the  goods. 

Bramwell  and  J.  Burchell^  in  support  of  the  rule.  .At  common  law, 
the  sheriff,  in  cases  of  replevin,  derived  his  jurisdiction  from  the  original 
writ  sued  out  of  Chancery.  The  proceeding  by  writ  being  superseded 
*d9Ql  *^y  *^®  statute  of  Marlebridge,  52  II.  3,  c.  21,  the  querimontay 
J  or  plaint  to  the  sheriff,  became  the  foundation  of  his  authority. 
This  clearly  appears  from  2  Inst.  139,  Gilbert  on  Distresses,  85,  and  the 
forms  in  Tidd's  Appendix,  8th  edit.  pp.  588 — 603 ;  notwithstanding  the 
intimation  to  the  contrary  thrown  out  in  Atkinson  on  Sheriffs,  p.  72, 
edit.  1847,  and  adopted  in  Udall  on  County- Courts,  p.  156,  n.  Unless, 
indeed,  querimonia  means  "  plaint"  in  the  sense  of  being  the  commence- 
ment of  the  proceedings  in  the  county-court,  there  is  nothing  whatever 
to  warrant  the  proceeding  there.  Tesseyman  v.  Gildart,  and  Ex  parte 
Boyle  are  in  no  degree  inconsistent  with  this  view.  [Maule,  J.  Ejc 
parte  Boyle  only  shows  that  the  plaint,  whatever  it  is,  is  not  a  proceed- 
ing in  the  superior  court.  It  may  be  the  sheriff's  duty  to  enter  the 
plaint :  and  yet  it  does  not  follow  that  he  is  to  be  coerced  for  a  neglect 
of  that  duty,  as  if  he  were  acting  as  the  minister  of  the  superior  court.] 

That  part  of  the  former  statutory  provision  relating  to  the  entry  of 
the  plaint  in  the  county-court,  is  repealed  by  the  9  &  10  Vict.  c.  95,  ss. 
119,  120,  and  with  it  the  duty  of  the  sheriff  to  take  replevin-bonds. 
[Maul?,  J.  Surely  that  duty  would  not  be  taken  away  from  the  sheriff 
without  being  conferred  upon  somebody  else.]  It  may  be  that  the  que^ 
rimoniaj  which  was  formerly  made  to  the  sheriff,  shall  now  be  made  to 
the  new  county-court.  [Maule,  J.  That  clearly  cannot  have  been 
meant.     But  the  plaint  having  been  made  to  the  sheriff  as  before,  and 
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the  sheriff  having  granted  a  replevin,  the  recent  statute  provides,  that, 
instead  of  declaring  in  the  old « county-court,  the  party  shall  come  and 
lodge  a  plaint  in  the  new  county-court.  There  is  nothing  in  the  statute 
to  militate  against  that  ♦construction  ;  and  a  contrary  one  would  r*  <  oa 
be  to  suppose  the  whole  action  of  replevin  entirely  gone.]  The 
high  bailiff  may  very  well  in  this  respect  be  the  officer  to  perform  the 
duty  which  was  before  performed  by  the  sheriff.  The  121st  section  of 
the  9  &  10  Vict.  c.  95,  enacts,  "that,  in  case  either  party  to  any  such 
action  of  replevin  shall  declare  to  the  court  in  which  such  action  shall 
be  brought,  that  the  title  to  any  corporeal  or  incorporeal  hereditament,  or 
to  any  toll,  market,  fair,  or  franchise,  is  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall  have  been  taken,  is  more 
than  the  sum  of  20?.,  and  shall  become  bound,  with  two  sufficient  sure- 
ties, to  be  approved  by  the  clerk  of  the  court,  in  such  sums  as  to  the 
judge  shall  seem  reasonable,  regard  being  had  to  the  nature  of  the 
claim,  and  the  alleged  value  or  amount  of  the  property  in  dispute,  or  of 
the  rent  or  damage,  to  prosecute  the  suit  with  effect  and  without  delay, 
and  to  prove  befote  the  court  by  which  such  suit  shall  be  tried,  that  such 
title  as  aforesaid  is  in  dispute  between  the  parties,  or  that  there  was 
ground  for  believing  that  the  said  rent  or  damage  was  more  than  20/., 
then,  and  not  otherwise,  the  action  may  be  removed  before  any  court 
competent  to  try  the  same,  in  such  manner  as  hath  been  accustomed." 
The  result  is,  that  two  bonds  may  now  be  necessary.  [Maule,  J.  The 
new  county-court  has  only  jurisdiction  in  cases  of  distress  for  rent  in 
arrear  and  damage  feasant.  If  the  distress  is  for  neither  of  these,  and  the 
value  exceeds  20?.,  there  is  still  something  for  the  sheriff  to  do.]  The 
sheriff  has  no  means  of  knowing  what  the  distress  is  for,  and  the  parties 
are  not  bound  to  tell  him.  And,  if  the  plaint  is  not  to  be  recorded  in 
the  sheriff's  court,  how  is  the  party  to  get  a  return  of  the  goods  ? 

Assuming  the  jurisdiction  of  the  sheriff  to  take  replevin-bonds  to  be 
still  subsisting,  the  bond  in  the  present  easel  is  in  the  proper  form.  The 
plaint  must  *still  be  entered  in  the  sheriff's  court :  the  plaint  in  r*49-i 
the  district  court  is  quite  independent  of  that.  The  bond,  there- 
fore, properly  calls  on  the  party  to  prosecute  her  suit  with  effect,  and  in 
the  appropriate  place.  A  bond  is  not  bad  merely  because  it  contains 
something  more  than  is  requisite.  There  are  many  cases  in  which  bonds 
not  strictly  taken  in  conformity  with  the  statute  11  G.  2,  c.  19,  are 
assignable,  within  the  statute,  so  as  to  enable  the  assignee  to  maintain 
an  action  for  a  breach  of  a  branch  of  the  condition  which  is  well  taken  : 
Gwillim  V.  Holbrook,  1  Bos.  &  Pull.  410.  In  Short  v.  Hubbard,  9  J.  B. 
Moore,  667,  the  bond  was  held  good,  though  it  contained  a  condition  to 
indemnify  the  sheriff.  And  in  Dunbar  r.  Dunn,  10  Price,  54,  the  bond 
was  held  to  be  assignable,  although  not  conditioned  to  prosecute  the  suit 
without  delay.  If,  by  reason  of  the  alterations  introduced  by  the  late 
Btatnte,  the  bond  has  become  useless,  or  difficult  to  put  in  suit,  the  sheriff 
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is  not  responsible  for  that.  [Maule,  J.  He  certainly  incurs  no  respon- 
sibility if  he  takes  a  bond  in  the  form  required  by  the  statute  11  G.  2, 
c.  19.  But  the  question  is,  has  he  done  so  here  ?]  The  bond  will  not 
be  vitiated  by  surplusage.  [Maule,  J.  The  difficulty  I  feel,  is,  to  see 
that  the  plaintiff  in  replevin  had  anything  to  do  in  the  sheriff's  court,] 
Ho  is  there  to  make  a  formal  entry  of  the  plaint.  [Maule,  J.  The 
entry  of  the  plaint  is  the  sheriff's  duty.]  The  contrary  was  held  in  Ex 
parte  Boyle.  [Maule,  J.  Upon  whom  ever  the  duty  of  entering  the 
plaint  was  cast  under  the  old  course  of  proceeding,  he  must  now  do  it  in 
the  district  court.  Every  proceeding  in  the  new  county-court  is  to  be 
by  plaint, — which  is  equivalent  to  a  declaration.]  Still  it  is  necessary 
that  the  querimonia  should  be  entered  in  the  old  county-court.  [Maulb, 
*d^91  ^'  *^*  ^  somewhat  strange  if  an  entry  be  still  required  to  be 
^  made  in  a  court  that  is  almost  entirely  stripped  of  its  functions. 
If  two  plaints  are  requisite,  are  not  both  to  be  entered  in  the  new  coun- 
ty-court ?]  It  is  submitted  that  they  are  not :  the  act  of  the  sheriff  is 
supposed  to  be  done  in  his  own  court. 

As  to  the  necessity  for  calling  the  attesting  witnessj — having  entitled 
themselves  to  read  the  copy,  the  plaintiff's  counsel  perhaps  need  not 
have  put  in  the  original  bond ;  but,  having  put  it  in,  they  were  bound 
to  make  it  legal  evidence.  [Baines.  It  was  the  copy  that  was  in  fact 
read.  Maule,  J.  Whether  the  thing  read  was  the  original  or  the  copy, 
is  perfectly  immaterial.]  Lord  Ellenborough,  in  The  King  v.  The 
Inhabitants  of  Harringworth,  4  M.  &.  S.  850,  says  that  the  rule  which 
requires  the  subscribing  witness  to  be  produced,  or  his  absence  accounted 
for,  is  "  as  fixed,  formal,  and  universal  as  any  that  can  be  stated  in  a 
court  of  justice."  In  Call  v.  Dunning,  4  East,  63,  the  answer  of  the 
obligor  of  a  bond  to  a  bill  filed  for  a  discovery,  in  which  he  admitted  the 
bond  to  have  been  executed  by  him,  was  held  to  be  only  secondary 
evidence,  and  not  receivable  as  evidence  per  se  of  the  execution,  without 
showing  that  due  diligence  had  been  used  to  discover  who  the  subscrib- 
ing witness  was  (who  was  alleged  to  be  unknown).  So,  in  Gordon  v. 
Secretan,  8  East,  548,  it  was  laid  down,  that,  where  an  instrument  is 
produced  at  the  trial  by  one  of  the  parties,  in  consequence  of  notice 
from  the  other,  which  instrument  when  produced  appeared  to  have  been 
executed  by  the  party  producing  it  and  third  persons,  and  to  be  attested 
by  a  subscribing  witness, — the  production  of  it  in  that  manner  does  not 
♦4331  *^^^P®^3®  "^^^  ^^  necessity  of  proving  the  *instrument  by  means 
of  the  subscribing  witness,  though  unknown  before  to  the  party 
calling  for  it.  In  Gillett  v.  Abbott,  7  Ad.  &  E.  783,  in  an  action  of 
covenant  for  not  indemnifying  the  plaintiff  against  liabilities  incurred  by 
him  as  trustee  under  a  former  deed,  to  which  the  plaintiff  and  defendant 
were  parties,  the  declaration  set  out  the  deed  of  indemnity,  whicii  recited 
in  part  the  deed  of  trust :  the  defendant  pleaded  that  he  did  not  become 
liable  by  reason  of  his  having  been  trustee  under  the  trust  deed,  nor  was 
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(he  loss  complained  of  a  consequence  of  the  trusts,  or  of  the  plaintiff's 
having  been  such  trustee  as  aforesaid :  and  it  was  held,  that  neither  the 
form  of  the  issue,  nor  the  recital  in  the  deed  of  indemnity,  entitled  the 
plaintiff  to  put  in  the  deed  of  trust,  without  proof,  by  the  subscribing 
witness,  of  its  execution.  In  Collins  v.  Bayntun,  1  Q.  B.  117,  the 
defendant, — to  prove  that  he  had  been  in  partnership  with  the  plain- 
tiff,— offered  in  evidence  a  written  contract  purporting  to  be  made  by 
the  plaintiff  and  defendant,  as  partners,  with  K.,  a  builder,  for  work  to 
be  done  by  K.  upon  the  premises  where  the  plaintiff  carried  on  the  busi- 
ness in  which  the  defendant  alleged  himself  to  be  partner.  The  docu- 
ment was  in  the  plaintiff's  custody,  and  produced  by  him  on  notice :  and 
it  was  held,  that  the  contract  was  not  admissible  without  proof  of  the 
execution,  as  an  instrument  under  which  the  plaintiff  claimed  an  interest. 
Upon  these  authorities,  it  is  perfectly  clear  that  the  plaintiff  could  only 
entitle  himself  to  read  the  bond  by  calling  the  subscribing  witness,  and 
that  nothing  that  occurred  at  the  trial  relieved  him  from  the  necessity 
of  so  doing. 

As  to  the  damages.  There  was  no  doubt  the  rent  was  due.  But  the 
damages  to  which  the  sheriff  in  such  a  case  is  liable,  are  not  inevitably 
the  amount  of  •the  rent  or  the  value  of  the  goods.  The  rent  may  fh^aqa 
have  been  paid ;  or  the  party  may  be  capable  of  paying  it :  the  ^ 
plaintiff  was  bound  to  give  some  evidence  of  actual  damage.  [Maule, 
J.  He  does  give  some  evidence  of  damage,  by  showing  that  the  rent 
was  due,  and  that  the  goods  were  sufficient  to  satisfy  it.]  In  actions 
against  the  sheriff  for  escape  on  mesne  process,  the  plaintiff  is  always 
called  upon  to  prove  the  amount  to  which  he  is  damnified :  per  Little- 
pale,  J.,  in  Scott  V.  Henley,  1  M.  &  Rob.  227.  And  in  Morris  v,  Ro- 
binson, 3  B.  &  C.  196,  HoLROYD,  J.,  says — "  In  an  action  against  a 
sheriff  for  an  escape,  small  damages  are  often  given,  on  the  ground  that 
the  debt  is  not  extinguished,  and  the  whole  amount  may  afterwards  be 
recovered,  notwithstanding  the  recovery  against  the  sheriff."  In  Bales 
V.  Wingfield,  4  Q.  B.  580  (a),  nominal  damages  only  were  held  to  be 
recoverable  for  the  negligent  execution  by  the  sheriff  of  a  writ  of/,  /a., 
in  the  absence  of  proof  of  actual  damage. 

The  declaration  is  bad  in  arrest  of  judgment,  for  the  reasons  stated  on 
moving  for  the  rule.  Cur.  adv.  vulL 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. (a) 

This  was  an  action  brought  against  the  sheriff  of  Middlesex,  for  not 
having  taken  a  replevin-bond,  in  conformity  with  the  statute  11  G.  2, 
c-  19,  s.  23. 

The  cause  was  tried  before  my  brother  Cresswell,  and  a  verdict  was 
found  for  the  plaintiff,  for  Zbl. :  but  leave  was  reserved  to  enter  a  ver- 
dict for  the  defendants,  if  the  court  should  be  of  opinion  that  the  bond 
which  was  taken,  was  sufficient  within  the  meaning  of  the  act. 

ifl)  The  judges  present  at  the  argument^  were,  Coltman,  J.,  Maule  J.,  and  Crbsswbll,  J. 
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*4S'"1  *^^  *^®  same  term,  a  rule  nisi  was  obtained  for  entering  the 
^  verdict  for  the  defendant,  or  for  a  new  trial,  or  to  arrest  the 
judgment. 

It  appeared  by  the  judge's  report,  that  the  distress  out  of  which  the 
action  arose,  was  taken  within  the  district  of  the  Whitechapel  County- 
court  of  Middlesex:  and  the  condition  of  the  bond  was,  that  the 
obligor  should  appear  at  the  next  county-court  for  the  county  of  Mid- 
dlesex, to  be  holden  at  the  house  known  by  the  name  of  The  Sheriff's 
Office,  in  Red  Lion  Square,  and  should  then  and  there  prosecute  her 
action  with  effect  against  George  Ellis,  for  taking  and  unjustly  detaining 
her  goods,  to  wit,  &c.,  and  make  return  thereof,  if  return  should  be 
adjudged  by  law. 

The  bond  which  has  been  taken  in  this  case,  is  in  a  form  often  used 
before  the  passing  of  the  9  &  10  Vict.  c.  95 :  and  the  question  is, 
whether  such  a  form,  since  the  passing  of  that  statute,  is  sufficient. 

By  the  119th  section  of  the  act,  all  actions  of  replevin,  in  cases  of 
distress  for  rent  in  arrear,  which  shall  be  brought  in  the  county-court, 
shall  be  brought,  without  writ,  in  a  court  held  under  the  act :  and,  by 
s.  120,  the  plaint  shall  be  entered  in  the  court  holden  for  the  district 
wherein  the  distress  was  taken. 

As  this  statute  leaves  the  former  statutes  relating  to  replevin  unre- 
pealed, there  is  no  reason  why  the  sheriff,  on  complaint  made  to  him, 
should  not  grant  replevin,  as  before,  and  take  bond  under  the  statute  11 
G.  2,  as  before ;  and,  if  the  bond  were  taken  in  the  terms  of  the  statute, 
conditioned  to  prosecute  the  suit  with  effect  and  without  delay,  and  to 
make  return,  if  return  should  be  awarded,  the  sheriff  would  have  been 
under  no  difficulty.  But,  the  bond  being  taken  with  a  condition  for  the 
plaintiff  to  appear  at  the  next  county-court  for  the  county  of  Middlesex, 
to  be  holden  at  the  Sheriff's  Office,  in  Red  Lion  Square,  and  then  and 
*4^fil  ^^^^^  *^  *prosecute  her  action  with  effect,  and  to  make  return,  if 
-*  return  should  be  adjudged, — the  question  arises,  whether  such  a 
bond  is  sufficient. 

Various  cases  are  to  be  found,  in  which  the  courts  have  held  that  bonds 
not  strictly  conformable  to  the  statute  of  G.  2,  are  assignable  within  t,hat 
statute,  so  as  to  enable  the  assignee  to  maintain  an  action  on  the  bond, 
where  there  had  been  a  breach  of  one  of  the  branches  of  the  condition 
which  had  been  taken  conformably  to  the  statute.  Thus,  in  the  case  of 
Short  V.  Hubbard,  9  J.  B.  Moore,  667,  it  was  held  to  be  no  objection  to 
such  a  bond,  that  it  was  conditioned,  inter  alia,  to  indemnify  the  sheriff. 
So,  in  Dunbar  v.  Dunn,  10  Price,  54,  where  the  bond  was  conditioned 
to  prosecute  with  effect,  to  make  return,  if,  &c.,  and  to  indemnify  the 
sheriff, — it  was  held  that  the  assignee  might  sue  on  the  bond,  though  it 
was  not  conditioned  to  prosecute  the  suit  without  delay.  These  were 
•  questions  between  the  assignees  of  the  sheriff  and  the  obligors  of  the 
bond:  but  the  question  may  be  different,  when  it  arises  between  the 
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partj  distraining  and  the  sheriff,  who  has  taken  a  bond  not  conformable 
to  the  statute. 

In  order  to  determine  this  question,  it  will  be  convenient  to  consider 
the  effect  of  a  bond  taken  in  the  form  here  used,  before  the  passing  of 
the  statute  9  &  10  Vict.  c.  95.  The  object  of  taking  a  bond  conditioned 
for  the  obligor  to  appear  at  the  next  county-court,  and  then  and  there  to 
prosecute  his  suit,  appears  to  be,  to  secure  the  commencement  of  the  action 
without  delay,  so  as  to  meet  the  requirement  of  the  statute,  that  the 
obligor  shall  prosecute  his  suit  without  delay ;  and,  if  the  obligor  omitted 
to  appear  at  the  next  county-court,  and  there  prosecute  his  suit,  it 
was  an  infringement  of  the  statute,  and  the  bond  was  forfeited,  and 
♦might  be  put  in  suit  by  the  assignee:  Dias  v.  Freeman,  5  T.  R.  ri^Aorr 
195.  The  effect  and  meaning  of  a  bond  conditioned  like  the  bond  ^ 
now  in  question,  was  under  the  consideration  of  the  court  of  Exchequer, 
in  the  case  of  Jackson  v,  Hanson,  8  M.  &;  W.  487  :  and  the  court  held 
the  meaning  of  such  a  bond  to  be,  that  the  obligor  should  appear  at  the 
next  county-court,  and  then  and  there  begin  to  prosecute  his  suit,  and 
afterwards  prosecute  it  with  effect :  and,  by  prosecuting  with  effect,  is 
meant,  prosecuting  with  effect,  not  only  in  the  county-court,  but  in 
every  other  court  into  which  the  cause  may  be  removed  in  ordinary  course : 
Chapman  v.  Butcher,  Carth.  248 ;  Gwillim  v.  Ilolbrook,  1  Bos.  &  Pull. 
410.  Now,  the  meaning  which  ought  to  be  put  on  the  bond  is  not 
altered  by  the  passing  of  the  statute  9  4;  10  Vict.  c.  95 :  and  the  ques- 
tion will  be,  whether  such  a  bond  still  is  a  substantial  compliance  with 
the  requisitions  of  the  statute  11  G.  2. 

The  condition  of  the  bond  being, — first,  that  the  obligor  shall  appear 
at  the  next  county-court,  and  then  and  there  begin  to  prosecute  his  suit, 
this  branch  of  the  condition  will  be  merely  idle,  if  the  effect  of  the  sta- 
tute of  Victoria  is,  to  substitute  a  proceeding  in  the  district  court  in  lieu 
of  the  old  proceeding  in  the  county-court.  And  it  appears  to  us  that 
such  is  the  intention  and  effect  of  the  act. 

The  words  of  the  act, — s.  119, — are  express,  that  all  actions  of  replevin, 
in  cases  of  distress  for  rent,  shall  be  brought  in  a  court  held  under  the 
act :  and  it  cannot  be  supposed  that  the  plaintiff  in  replevin  is  to  bring 
two  concurrent  actions, — one  in  the  old  county-court,  the  other  in  the 
district  court :  it  must,  therefore,  be  intended  that  the  proceeding  in  the 
district  court  shall  be  substituted  in  lieu  of  the  former  proceeding  in  the 
county -court. 

♦It  may  be  said,  however,  that,  although  this  branch  of  the  r^^oo 
condition  is  idle,  a-,  imposing  a  duty  on  the  obligor  which  the 
statutes  do  not  any  longer  warrant,  and  for  a  breach  of  which  the  assignee 
of  the  bond  could  maintain  no  action,  yet,  the  rest  of  the  condition  is 
conformable  to  the  statute  of  11  G.  2,  and  may  be  enforced  by  the 
assignee  of  the  bond. 

Now,  the  remaining  branch  of  the  condition  is,  that  the  obligor  shall 
VOL.  VII. — 85 
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prosecute  his  suit  with  effect ;  and,  the  proceeding  in  replevin  having 
been  well  commenced,  in  the  first  instance, — by  the  plaint  to  the  sheriff 
out  of  court,  and  the  bond  entered  into  to  him, — and  the  proceedings 
being,  in  effect,  by  force  of  the  act  of  9  &  10  Vict.  c.  95,  directed  to  be 
transferred  to  the  district  court,  and  there  prosecuted,  the  effect  of  this 
portion  of  the  condition  may  be,  to  bind  the  obligor  to  prosecute  with 
effect  in  the  district  court ;  on  the  same  principle  on  which  it  was  held 
that  such  a  condition  bound  him  to  prosecute,  not  only  in  the  sheriflF*s 
court,  but  in  every  other  court  into  which  the  cause  might  be  removed  in 
due  course  of  law. 

Still,  there  is  another  requisition  of  the  statute,  which  the  bond  does 
not  comply  with ;  for,  the  bond  should  be  conditioned  for  the  prosecuting 
of  the  suit  without  delay.  As  the  law  stood  before  the  passing  of  the 
statute  9  fe  10  Vict.  c.  95,  this  was  considered  as  being  sufficiently  pro- 
vided for  by  requiring  the  obligor  to  appear  at  the  next  county-court,  and 
then  and  there  to  prosecute  his  suit ;  but  this  provision  is  no  longer 
applicable ;  the  suit  is  no  longer  to  be  prosecuted  in  the  county-court, 
but  in  the  district  court.  The  district  courts  are  to  be  held,  by  section 
56,  at  such  times  as  the  judge  shall  appoint :  and  it  may  well  be  that 
the  court  for  the  district  within  which  the  distress  was  taken,  and  in 
which  the  plaintiflF  ought  to  enter  his  plaint,  will  be  holden  before  the 
^ .  oQ-i  holding  of  the  *next  county-court  in  the  Sheriff's  Office,  in  Red 
Lion  Square :  and,  be  that  as  it  may,  there  is  no  condition  requir- 
ing the  plaintiff  to  prosecute  his  suit  at  the  next  or  any  other  district 
court ;  and  the  proceeding  may  be  indefinitely  delayed,  without  any 
breach  of  the  condition  of  which  the  assignee  of  the  bond  can  take 
advantage. 

We  think,  therefore,  that  the  bond  is  insufficient,  and,  consequently, 
that  the  defendants  are  not  entitled  to  have  a  .verdict  entered  for  them. 

The  ground  on  which  the  application  for  a  new  trial  was  rested,  was, 
a  supposed  misdirection  in  receiving  in  evidence  the  replevin-bond,  with- 
out  due  proof  of  the  execution  by  the  subscribing  witness. 

It  appeared  by  the  report,  that  notice  had  been  given  to  the  defend- 
ants to  produce  the  bond.  The  plaintiff's  counsel  called  for  the  bond  ; 
which  the  defendants*  counsel  declined  to  produce.  On  the  part  of  the 
plaintiff,  a  copy  was  produced,  and  proved  to  have  been  obtained  frora 
'  the  sheriff  *s  office,  and  was  about  to  be  read  :  whereupon,  the  counsel 
for  the  defendants  produced  the  original,  and  insisted  that  it  could  not 
be  read  until  the  subscribing  witness  had  been  called.  The  document, 
however,  was  read,  without  the  production  of  the  witness  :  and  it  is  con- 
tended that  this  ought  not  to  have  been  done. 

We  are,  however,  of  opinion  that  the  evidence  was  properly  received. 
The  document  having  been,  in  the  first  instance,  kept  back,  and  the 
plaintiff  having  entitled  himself  to  read  a  copy,  without  any  proof  being 
given  that  there  was  a  subscribing  witness  to   the   original  instrument, 
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and  having  put  it  in  to  be  read,  the  defendants'  counsel  had  let  slip  their 
opportunity,  and  had  no  right  then  to  interpose,  and  produce  the  origi- 
nal :  and  although,  in  point  of  fact,  the  original  was  read,  that  was  by 
a  sort  of  legerdemain ;  and  the  *proper  e^yience  must  be  con-  ri^AAcx 
sidered  as  having  been  read, — which  was,  the  copy  produced  and 
proved  by  the  counsel  for  the  plaintiff. 

The  case  of  Jackson  r.  Allen,  8  Stark.  N.  P.  C.  74,  bears  out  our 
view  of  the  rights  of  the  plaintiff's  counsel  under  such  circumstances. 

Another  ground  on  which  the  motion  for  a  new  trial  was  rested,  was, 
the  amount  of  the  damages, — which  were,  to  the  whole  amount  of  the 
rent  distrained  for.  But  we  see  no  reason  to  think  them  too  large.  If 
a  bond  had  been  taken,  conditioned  to  prosecute  without  delay,  the  bond, 
under  the  circumstances  of  this  case,  would  have  been  forfeited,  and  the 
amount  of  the  rent  would  have  been  a  reasonable  measure  of  the 
damages. 

The  case  is  not  like  the  case  of  an  escape  on  mesne  process ;  for,  the 
distrainor  has  a  real  security  for  his  debt :  and,  if  the  replevin  had  not 
been  granted,  he  would  have  sold  the  goods,  and  would  have  put  the 
money  in  his  pocket.  If  a  replevin-bond  is  taken,  and  afterwards  for- 
feited, or  if  the  sheriff  omits  to  take  a  bond  with  a  proper  condition,  the 
plaintiff  ought  to  be  put  in  as  good  a  situation  as  he  was  in  before. 

The  ground  on  which  it  was  sought  to  arrest  the  judgment,  was,  that 
the  declaration  only  alleged  that  the  county-court  had  not  jurisdiction 
at  the  time  of  taking  the  bondy  and  that  it  ought  to  have  alleged  a  want 
of  jurisdiction  at  the  time  of  the  plaint  to  the  sheriff :  but  we  think  that 
this  is  in  substance  alleged ;  for,  the  allegation  that  the  county-court 
had  not  jurisdiction,  at  the  time  of  taking  the  bond,  to  try  an  action  of 
replevin  for  taking  and  detaining  the  said  goods,  would  not  be  true,  if  it 
had  had  jurisdiction  at  the  time  of  the  plaint  to  the  sheriff ;  for,  if  it 
had  had  jurisdiction  at  that  time,  its  jurisdiction  having  once  ri^AA\ 
♦attached,  would  have  continued,  by  virtue  of  the  4th  section  of 
the  act,  and  would  have  existed  at  the  time  of  taking  the  bond. 

The  rule,  therefore,  must  be  discharged.  Rule  discharged. 


MT,RRAY,  ASH,  and  KENNEDY,  v.  HALL.     Feb.  14. 

TrecpMS  quare  eiaufum  frtgit  lies  by  one  of  serenl  tenants  in  common  against  his  co-tenant, 
where  there  has  been  an  actual  expulsion. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwelling- 
house  of  the  plaintiffs,  and  expelling  them  therefrom,  and  seizing  and 
converting  their  goods. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  as  to  the  break- 
ing and  entering  the  dwelling-house,  leave  and  and  license, — thirdly,  that 
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the  premises  were  not  the  premises  of  the  plaintiffs, — fourthly,  as  to  the 
goods,  leave  and  license, — fifthly,  that  the  goods  were  not  the  goods  of 
the  plaintiffs  :  upon  which  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  at  Westminster, 
in  Easter  term,  1847.  The  facts  that  appeared  in  evidence  were  as  fol- 
lows : — The  three  plaintiffs  and  one  Hart  had  jointly  become  tenants  of 
the  premises  in  question, — a  room  used  as  a  coffee-room  by  the  members 
of  a  temperance  society, — to  one  Hall.  On  the  23d  of  November,  1846, 
the  defendant  and  Hart  forcibly  expelled  from  the  premises  a  persoa 
named  Adams,  who  had  been  placed  there  by  Murray. 

On  the  part  of  the  defendant,  it  was  proved  that  Hart,  on  the  5th  of 
♦4421  ^^v^™^®^>  1846,  surrendered  his  *interest  to  the  defendant,  by  a 
-■  document  of  which  the  following  is  a  copy  : — 
"Mr..  W.Hall, 

"  Sir, — The  premises  I  and  my  co-partners  hold  of  you,  being  situated 
No.  11  Stacey  Street,  St.  Giles's,  I,  in  the  name  of  the  same,  give  up, 
as  we  cannot  pay  you  the  rent  due,  my  co-partners  having  misapplied 
the  same.  "  Yours,  &c. 

"John  Hart.'* 

"  P.  S.   I  have  given  the  key  to  Mr.  G.  for  you." 

It  was  then  insisted,  for  the  defendant,  that  the  surrender  by  Hart  at 
all  events  enured  as  a  surrender  of  his  own  interest,  and  made  Hall  ten- 
ant in  common  with  the  three  plaintiffs ;  and  that  one  tenant  in  common 
could  not  maintain  trespass  against  his  companion,  even  for  an  actual 
expulsion :  Cubitt  v.  Porter,  8  B.  &  C.  257,  2  Mann.  &  R.  267.(a) 

On  the  part  of  the  plaintiffs,  it  was  objected,  that  since  the  new  rules, 
a  surrender  must  be  pleaded  specially. 

The  learned  judge  told  the  jury,  that,  if  the  evidence  satisfied  them 
that  there  had  been  an  actual  expulsion  of  the  plaintiffs  from  the  premises 
by  the  defendant,  their  verdict  ought  to  be  for  the  plaintiffs. (6) 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  36Z. 

Wallinger^  in  the  course  of  the  same  term,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  leave  reserved. 

Parry y  in  Easter  term  last,  showed  cause.  That  one  of  several  ten- 
♦44^1  ^^^  ^^  common  may  maintain  ejectment  •againsf  his  co-tenant,  will 
not  be  disputed.  The  question  is  whether  trespass  also  is  not  main- 
tainable, where  there  has  been  an  actual  expulsion  of  one  tenant  in  com- 
mon by  his  companion.  Wilkinson  v.  Haygarth,  16  Law  Journ.,  N.  S., 
Q.  B.  103,  is  a  distinct  authority  that  it  is.  It  was  there  held  thac  tres- 
pass lies  by  one  tenant  in  common  against  his  co-tenant  (or  the  lessee  of 
the  latter)  for  digging  up  and  carrying  away  the  soil  of  the  close  (peat) 
of  which  they  are  tenants  in  common  ;  such  an  act  being  an  ouster.  And 
Lord  Db.:man  says:  "My  notion  of  peat  is,  that  it  is  not  anything 

(a)  And  see  Wiltshire  v.  Sidford,  1  Mann.  A  R.  403. 

(6)  The  jury  were  discharged,  bj  oonient»  as  to  the  fonrth  and  fifth  isines. 
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growing,  but  that  it  is  decayed  vegetable  matter,  which  has  become  a 
part  of  the  soil  itself, — part  of  the  close  which  is  the  subject-matter  of 
this  co-tenancy.  Now,  it  is  admitted, — indeed  it  could  not  be  denied, — 
that  an  actual  ouster  will  entitle  one  tenant  in  common  to  maintain  trespass 
against  his  co-tenant ;  and  that  the  taking  of  some  things  is  an  ouster. 
There  can  be  no  doubt,  the  destruction  of  the  thing  itself  is  an  ouster. 
Here,  the  thing  itself  is  destroyed  by  the  act  of  the  defendant :  and 
Clayton  v.  Corby,  5  Q.  B.  415,  is  a  distinct  authority  that  one  tenant  in 
common  may  maintain  the  action  of  trespass  against  the  other,  when  that 
which  is  the  subject  of  the  common  piroperty  and  enjoyment  has  ceased 
to  exist  in  consequence  of  the  wrongful  act  of  such  co-tenant.*'  In 
Cubitt  V,  Porter,  the  alleged  trespass  was,  the  pulling  down  a  party- wall, 
for  the  purpose  of  rebuilding :  that  clearly  was  no  destruction  of  the 
subject-matter  of  the  tenancy  in  common. 

At  all  events,  this  defence  was  not  open  to  the  defendants,  it  not  having 
been  pleaded  specially.  A  question  of  title  cannot  be  raised  under  a 
plea  of  possession.  Heath  v.  Milward,  2  N.  C.  98,  2  Scott,  160 ;  Browne 
V.  Dawson,  12  Ad.  k  E.  624.  Lord  *Dknman,  in  delivering  the  f^aaa 
judgment  of  the  court  of  Queen's  Bench,  in  Whittington  v.  Boxall, 
5  Q.  B.  139,  says :  "  If  the  defendant  not  only  contests  the  possession 
in  fact,  but  also  relies  upon  title,  in  case  actual  possession  is  proved  by 
the  plaintiff,  it  is  far  more  consistent,  not  only  with  the  object  of  the  new 
rules,  but  with  the  rules  of  pleading  generally,  and  with  the  principles 
of  justice,  that  his  defence  on  the  ground  of  title  should  be  pleaded  spe- 
cially, and  not  given  in  evidence  under  a  traverse  of  an  allegation  in  the 
plaintiff's  declaration,  which  is  satisfied  by  proof  of  possession  only.  If 
the  defendant  contests  the  primd  facie  title  of  the  plaintiff,  he  is  at 
liberty  to  do  so  under  the  plea  denying  that  the  close  is  his :  but,  if  he 
means  to  set  up  superior  title  in  answer  to  the  primd  facie  title  of  the 
plaintiff,  he  should  plead  in  confession  and  avoidance.  The  court  of 
Common  Pleas,  in  the  case  of  Heath  v.  Milward,  and  this  court,  in  the 
case  of  Browne  v.  Dawson,  took  the  same  view  of  the  effect  of  travers- 
ing the  allegation  that  the  close  is  the  close  of  the  plaintiff,  and  con- 
sidered that  it  put  the  possession  only,  in  issue."  And,  after  referring 
to  Purnell  v.  Young,  8  M.  &  W.  288,  where  Parkb,  B.,  says  that  "  the 
plea  denying  the  close  to  be  the  plaintiff's,  since  the  new  rules,  is  a  denial 
of  the  plaintiff's  title  to  the  closCy  to  the  same  extent  that  he  would  have 
been  obliged  to  prove  it  before,  under  the  general  issue,"  his  lordship 
continues, — "  With  the  greatest  respect  for  the  opinion  of  that  very 
learned  judge,  we  cannot,  for  the  reasons  already  given,  come  to  the  same 
conclusion.  It  does  not  appear  to  us  to  be  warranted  by  any  sufficient 
analogy  between  the  general  denial  before  the  new  rules,  in  the  plea  of 
not  guilty,  of  the  defendant's  being  a  trespasser  modo  et  format  and  a 
piea  traversing  only  one  of  the  plaintiff's  allegations.  The  same  rtAAQ 
effect  *cannot,  in  our  opinion,  be  given  to  both,  in  allowing  the 

2A 
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defendant  not  only  to  contest  the  possession,  which,  if  proved,  satisfies 
the  allegation  traversed,  but  also  to  avoid  the  effect  of  it,  by  giving  evi- 
dence showing  that  the  defendant  is  himself  entitled  to  the  possession. 
This  dictum  in  Purnell  v.  Young  is  that  from  which  alone  we  dissent, 
concurring  fully  with  the  decision  of  that  case." 

Channelly  Serjt.,  and  Wallinger,  in  support  of  the  rule.  The  sub- 
stance of  the  charge  in  the  declaration  is,  the  breaking  and  entering  the 
premises ;  the  expulsion  is  alleged  merely  as  matter  of  aggravation :  a 
justification  of  the  breaking  and  entering,  therefore,  in  the  absence  of 
a  new  assignment,  answers  the^ whole  charge:  Layton  v,  Grindall,  2 
Salk.  643 ;  Bennett  v.  AUcott,  2  T.  R.  166 ;  Taylor  v.  Cole,  3  T.  R, 
292 ;  Taylor  v.  Wells,  2  Wms.  Saund.  74  a.  It  is  not  contended  that 
Hart  could  surrender  the  interest  of  his  co-tenants :  but  it  is  submitted 
that  the  effect  of  the  document  signed  by  him  on  the  5th  of  November, 
1846,  was,  to  make  the  defendant  tenant  in  common  with  the  plaintiffs 
and  the  other  parties.  It  may  be  conceded  that  ejectment  may  be  main- 
tained by  one  tenant  in  common  against  his  co-tenant,  where  there  has 
been  an  actual  ouster:  but  it  is  insisted,  notwithstanding  the  case  of 
Wilkinson  v.  Haygarth,  that  one  tenant  in  common  cannot,  under  the 
like  circumstances,  maintain  trespass.  The  reasoning  that  applies  in  the 
one  case  is  inapplicable  in  the  other.  There  are  several  authorities  upon 
the  subject  that  were  not  adverted  to  in  Wilkinson  v.  Haygarth.  Thus, 
Littleton,  in  §  319,  says :  "  Also,  as  there  be  tenants  in  common  of 
lands  and  tenements,  &c.,  as  aforesaid,  in  the  same  manner  there  be  of 
♦44fil  ^'^^^^^^^  reals  and  personals.  As,  if  *a  lease  be  made  of  certain 
lands  to  two  men,  for  term  of  twenty  years,  and  when  they  be  of 
this  possessed,  the  one  of  the  lessees  grant  that  which  to  him  belongeth 
to  another  during  the  term,  then  he  to  whom  the  grant  is  made  and  the 
other  shall  hold  and  occupy  in  common."  §  320.  "  Also,  if  two  have 
jointly  the  wardship  of  the  body  and  land  of  an  infant  within  age,  and 
the  one  of  them  grant  to  another  that  which  to  himself  belongeth  of  the 
same  ward,  then  the  grantee,  and  the  other  which  did  not  grant,  shall 
have*and  hold  this  in  common,  &c.''  §  321.  ^^In  the  same  manner  it  is 
of  chattels  personals.  As,  if  two  have  jointly,  by  gift  or  by  buying,  a 
horse  or  an  ox,  &c.,  and  the  one  grant  that  to  him  belongs  of  the  same 
horse  or  ox  to  another,  the  grantee,  and  the  other  which  did  not  grant, 
shall  have  and  possess  such  chattels  personals  in  common.  And,  in  such 
cases,  where  divers  persons  have  chattels  real  or  personal  in  common, 
and  by  divers  titles,  if  the  one  of  them  dieth,  the  others  which  survive, 
shall  not  have  this  as  survivor,  but  the  executors  of  him  which  dieth 
shall  hold  and  occupy  this  with  them  which  survive,  as  their  testator  did 
or  ought  to  have  done  in  his  lifetime,  &c.,  because  that  their  titles  and 
rights  in  this  were  several,  &c.,"  §  322.  "  Also,  in  the  case  aforesaid,  as, 
if  two  have  an  estate  in  common  for  term  of  years,  &c.,  the  one  occupy 
all,  and  put  the  other  out  of  possession  and  occupation,  he  which  is  put 
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out  of  occupation  shall  have  against  the  other  a  writ  of  ejeciione  firmm 
of  the  moietie,  &c."  §  323.  "In  the  same  manner  it  is,  where  two  hold 
the  wardship  of  lands  or  tenements  during  the  nonage  of  an  infant,  if 
the  one  oust  the  other  of  his  possession,  he  which  is  ousted  shall  have  a 
writ  of  ejectment  de  gardy  of  the  moietie,  &c.,  because  that  these  things 
are  chattels  reals,  and  may  be  apportioned  and  severed,  &c.,  but  no 
action  of  trespass,  vi2.,  quare  claiLBum  suumfregit,  et  herbam  suam,  ^c, 
conculcavit  et  consumpsitj  ^c,^  et  hujusmodi  *actione8,  ^c,  the  one  ri^AA*7 
cannot  have  against  the  other,  for  that  each  of  them  may  enter  *- 
and  occupy  in  common,  &c.,  per  my  et  per  toutj(a)  the  lands  and  tene- 
ments which  they  hold  in  common.  But  if  two  be  possessed  of  chattels 
personals  in  common  by  divers  titles,  as,  of  a  horse,  an  ox,  a  cow,  &c., 
if  the  one  take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  other  remedy  but  to  take  this  from  him  who  hath  done 
to  him  the  wrong,  to  occupy  in  common,  &c.,  when  he  can  see  his  time, 
&c.  In  the  same  manner  it  is  of  chattels  reals,  which  cannot  be  severed, 
— ^as,  in  the  case  aforesaid,  where  two  be  possessed  of  the  wardship  of 
the  body  of  an  infant  within  age,  if  the  one  taketh  the  infant  out  of  the 
possession  of  the  other,  the  other  hath  no  remedy  by  an  action  of  the 
law,  but  to  take  the  infant  out  of  the  possession  of  the  other  when  he 
sees  his  time."  Lord  Coke,  in  commenUng  upon  these  sections,  says  :{b) 
"  Here,  by  this  and  the  other,  &c.,  in  these  two  sections,  are  to  be  under- 
stood divers  diversities  between  actions  which  concern  right  and  interest 
(as,  if  ejeetione  firmoey  ejectment  de  gardy  quare  ejecit  infra  terminum  of 
a  chattel  real  upon  an  expulsion  or  ejectment),  and  actions  concerning 
the  bare  taking  of  the  profits  arising  off  the  land,  or  doing  of  trespass 
upon  the  land,  as  hereby  the  examples  do  appear;  for,  the  right  is 
several,  and  the  taking  of  the  profits  in  common.  The  second  diversity 
is  between  chattels  real  that  are  apportionable  or  severable,  as,  leases 
for  years,  wardships  of  lands,  interest  of  tenements  by  elegit  statute- 
merchant,  staple,  &;c.,  of  lands  and  tenements,  and  chattels  real  entire, 
as,  wardship  of  the  body,  a  villein,  for  years,  &c.,  for,  if  one  tenant  in 
common  take  away  the  ward  or  the  villein,  &c.,  the  other  hath  no  remedy 
by  action,  but  he  may  take  them  again.  Another  diversity  *is,  r*44Q 
between  chattels  reals  and  chattels  personals ;  for,  if  one  tenant 
in  common  take  all  the  chattels  personals,  the  other  hath  no  remedy  by 
action,  but  he  may  take  them  again  :  and  herein  the  like  law  is  concern- 
ing chattels  reals  eniiire  and  chattels  personal,  for  this  purpose.  But  of 
chattels  entire,  as,  of  a  sheep,  horse,  or  any  other  entire  chattel,  real  or 
personal,  no  survivor  shall  be  between  them  that  hold  them  in  common : 
and  tenants  in  common  shall  not  join  in  an  ejectione  firmce,  nor  in  a 
writ  o{  ejectment  de  gard^  or  a  quare  ejecit  infra  terminum^  &c.,  for, 
these  actions  concern  the  right  of  lands,  which  are  several.  If  two 
tenants  in  common  be  of  a  manor,  to  the  which  waif  and  stray  doth 
belong,  a  stray  doth  happen,  they  are  tenants  in  common  of  the  same, . 

(a)  See  note  ftt  end  of  this  caee.  (ft)  Co.  Litt.  190  6. 
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and  if  the  one  doth  take  the  stray,  the  other  hath  no  remedy  by  action, 
but  ♦.o  take  him  q,gain.  But,  if,  by  prescription,  the  one  is  to  have  the 
first  beast  happening  as  a  stray,  and  the  other  the  second,  there  an  action 
lieth  if  the  one  take  that  which  pertains  to  the  other.  If  two  tenants 
in  common  be  of  a  dove-house,  and  the  one  destroy  the  old  doves, 
whereby  the  flight  is  wholly  lost,  the  other  tenant  in  common  shall  have 
an  action  of  trespass  quare  vi  et  armia  columbare  le  pV  f regit  et  ducenta$ 
columbas^  pretii  40«.,  interfecit^  per  quod  volatum  columbaru  sm  totaliter 
amifsit ;  for,  the  whole  flight  is  destroyed,  and  therefore  he  cannot,  in 
bar,  plead  tenancy  in  common.  And  so  it  is  if  two  tenants  in  com- 
mon be  of  a  park,  and  one  destroyeth  all  the  deer,  an  action  of  tres- 
pass lieth.  If  two  tenants  in  common  be  of  land,  and  of  mete  stones, 
pro  metis  et  bundiSj  and  the  one  take  them  up  and  carry  them  away, 
the  other  shall  have  an  action  of  trespass  quare  vi  et  armis  against  him, 
in  like  manner  as  he  shall  have  for  the  destruction  of  doves."  In  Co- 
myns's  Digest,  title  Estates  Undivided,  (K.  8),  it  is  said :  "  Tenants 
*44Q1  *^^  common  are  those  who  claim  by  several  titles,  or  in  several 
-"  rights  though  by  one  title,  and  have  their  possession  in  common." 
If  t)ne  actually  ousts  his  companion  of  the  possession,  the  other  may 
maintain  an  ejectment  against  him.  So,  if  one  ousts  the  other  of  his 
ward,  or  other  chattel  real,  the  other  shall  have  ejectment  of  ward 
against  him.  So,  if  one  tenant  in  common  destroys  the  flight  of  a  dove- 
cote, the  other  shall  have  trespass.  Or  destroys  all  the  deer  in  their 
park,  &c.  Or  removes  the  mete-stones  pro  metis  et  bundis  terrarum 
suarum.''  This  action  of  trespass  proceeds  upon  the  footing  that  the 
plaintifi*  is  entitled  to  the  entirety.  In  Cubit  t;.  Porter,  Littledale,  J., 
says  (8  B.  &  C.  268),  "  Assuming  the  parties  to  have  been  tenants  in 
common  of  this  wall,  then  it  is  said  that  trespass  will  lie  in  this  case  by 
one  tenant  in  common  against  the  other,  because  there  was  in  this  case 
a  destruction  of  the  subject-matter  of  the  tenancy  in  common.  In 
Comyns*s  Digest,  title  Estates^  by  Grant,  (K.  8),  there  are  various 
cases  as  to  the  remedy  which  one  tenant  in  common  has  against  another. 
It  appears,  that,  with  regard  to  actions  in  respect  to  matters  not  chattels, 
in  some  cases  an  ejectment  will  lie,  if  one  actually  oust  his  companion 
of  the  possession,  and  trespass  will  lie  where  there  has  been  a  complete 
and  total  destruction  of  the  subject-matter  of  the  tenancy  in  common : 
as,. if  one  tenant  in  common  destroys  the  whole  flight  of  a  dove-cote,  or 
all  the  deer  in  their  park.  In  other  cases,  where  there  has  not  been  a 
total  destruction  of  the  subject-matter  of  the  tenancy  in  common,  but 
only  a  partial  injury  to  it,  waste,  or  an  action  on  the  case,  will  lie  by  one 
tenant  in  common  against  another :  as,  if  one  tenant  in  common  of  a 
wood  or  piscary  does  waste,  against  the  will  of  the  other,  he  shall  have 
♦4501  ^^^^^ '  ^^'  ^^  ^^®  corrupts  the  water,  the  other  shall  have  ud 
action  *on  the  case.  There  are  other  cases  where  the  only 
remedy  is,  to  retake  th  ^  property :  as,  if  one  take  a  chattel  real  or  per- 
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sonal  entire,  the  other  may  retake  it  when  he  has  an  opportunity  ;  but 
he  has  no  remedy  by  action.  If,  again,  there  be  two  tenants  in  common 
of  a  house  or  mill,  and  it  fall  into  decay,  the  one  is  willing  to  repair,  and 
the  other  will  not,  he  that  is  willing  shall  have  a  writ  de  reparatione 
faciendd.  It  has  been  said  that  trespass  will  lie  in  this  case  by  one 
tenant  in  common  against  the  other,  because  there  has  been  an  expulsion 
amounting  to  an  actual  ouster.  Now  if  there  has  been  an  actual  ouster 
by  one  tenant  in  common,  ejectment  will  lie  at  the  suit  of  the  other. 
But  I  am  not  aware  that  trespass  will  lie ;  for,  in  trespass,  the  breaking 
and  entering  is  the  gist  of  the  action ;  expulsion  or  ouster  is  a  mere 
aggravation  of  the  trespass.  If  the  original  entry,  therefore,  be  lawful, 
trespass  will  not  lie."  And,  after  referring  to  Taylor  v.  Cole,  the  learned 
judge  continued — "  Then,  if  the  expulsion  be  mere  aggravation,  trespass 
will  not  lie  for  it,  because  the  original  entry  is  lawful.  The  original  entry 
being  the  gist  of  the  action  in  trespass,  and  the  expulsion  mere  aggrava- 
tion, I  doubt  much  whether  trespass  can  be  maintained  even  for  an  expul- 
sion." In  Wilkinson  v.  Haygarth,  the  declaration  charged  the  defendant 
with  breaking  and  entering  the  close,  and  carrying  away  the  soil  thereof. 
Here,  there  is  no  charge  beyond  the  breaking  and  entering  the  premises 
and  expelling  Adams  therefrom.  In  that  case  it  appears  to  have  been 
thought  by  the  court  that  the  taking  of  the  turf  amounted  to  an  actual 
ouster,  and  that  therefore  trespass  would  lie.  That,  however,  is  opposed  to 
the  earlier  authorities  above  referred  to.  [Coltman,  J.  Upon  which  plea 
do  you  contend  the  defence  arises  ?]  Upon  not  guilty,  and  also  (more 
clearly)  upon  not  possessed.  The  courts  of  Queen's  Bench  and  Exchequer 
seem  to  have  *entertained  different  views  as  to  the  effect  of  the  rn^Aei^' 
plea  of  not  possessed,  in  tuespass.  In  Cubit  v.  Porter,  the  defend-  ^ 
ant  was  allowed  to  give  evidence  of  title  under  the  general  issue.  In  Pur- 
nell  V.  Young,  3  M.  &  W.  288,  it  was  held,  that,  to  a  declaration  in  tres- 
pass quare  clausum  f regit,,  a  plea  denying  the  close  to  be  the  plaintiff's, 
is  a  denial  of  possession,  if  the  defendant  was  a  wrongdoer  ;  if  otherwise, 
of  the  right  to  the  possession :  but,  on  either  supposition,  it  is  a  denial  of 
titk^  as  even  possession  is  title  against  a  wrongdoer.  The  point  again  arose 
in  the  court  of  Queen's  Bench,  in  Browne  v.  Dawson,  12  Ad.  &  E.  624 : 
there,  the  master  of  ti  free  school  had  possession  of  the  school-room  for 
the  purposes  of  his  oflSce,  but  was  summarily  dismissed  by  the  trustees  for 
an  alleged  breach  of  the  rules,  and  gave  up  the  room,  which  was  taken 
possession  of  by  the  trustees,  and  locked  up.  He  returned  on  the  next 
day,  broke  open  the  room,  and  held  it  for  eleven  days,  at  the  end  of 
which  the  trustees  forcibly  ejected  him.  He  then  brought  trespass, 
describing  the  premises  as  "  a  room  of  the  plaintiff."  The  defendants 
pleaded  a  plea  denying  that  the  room  was  the  room  of  the  plaintiff :  and 
it  was  held  that  the  plaintiff  had  not,  by  his  re-entry,  a  primdfaeie  right 
of  possession  against  the  trustees  as  wrongdoers ;  and  that  they  might 
set  up  the  above  facts  in  defence,  without  having  pleaded  "  not  possessed.' 
voi^vii.— 36  2a2 
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Heath  v.  Milwarvl,  2  N.  C.  98,  2  Scott,  160,  having  been  cited  there, 
Lord  Denman  said :  "  We  think  that  cas^  well  decided,  and  agree,  that 
the  question  of  title  is  not  to  be  raised  on  a  plea  of  possession."  In 
Whittington  v,  Bovall,  5  Q.  B.  139,  the  court  of  Queen's  Bench  again 
held,  that,  in  trespass  quare  clausum  fregit,  if  issue  be  joined  on  a  plea 
^  that  the  close  was  not  the  property  of  the  plaintiff,  in  manner  *and 

-■  form,  &c.,  the  plaintiff's  case  is  established,  if  he  proves  posses- 
sion ;  and  the  defendant  cannot,  on  such  pleadings,  offer  evidence  of  title 
in  himself.  Lord  Denman  there  says :  "  If  the  defendant  not  only  con- 
tests the  possession  in  fact,  but  also  relies  upon  title  in  case  actual  pos- 
session is  proved  by  the  plaintiff,  it  is  far  more  consistent,  not  only  with 
the  object  of  the  new  rules,  but  with  the  rules  of  pleading  generally,  and 
with  the  principles  of  justice,  that  his  defence  on  the  ground  of  title 
should  be  pleaded  specially,  and  not  given  in  evidence  under  a  traverse 
of  an  allegation  in  the  plaintiff's  declaration,  which  is  satisfied  by  proof 
of  possession  only.  If  the  defendant  contest  the  prtmd  facie  title  of  the 
plaintiff,  he  is  at  liberty  to  do.  so  under  the  plea  denying  that  the  close 
is  his :  but,  if  he  means  to  set  up  superior  title  in  answer  to  the  prtmd 
facie  title  of  the  plaintiff,  he  should  plead  in  confession  and  avoidance. 
The  court  of  Common  Pleas  in  the  case  of  Heath  v.  Milward,  and  this 
court  in  the  case  of  Browne  v.  Dawson,  took  the  same  View  of  the  effect 
of  traversing  the  allegation  that  the  close  is  the  close  of  the  plaintiff,  and 
considered  that  it  put  the  possession  only  in  issue."  And  in  Harrison 
V.  Dixon,  12  M.  k  W.  142, 1  D.  &  L.  454,  the  court  of  Exchequer  held, 
that,  in  trespass  de  bonis  asportatis^  a  plea  denying  that  the  goods  are 
the  plaintiff's  puts  in  issue  the  property  in,  as  well  as  the  possession  of, 
the  goods:  Parke,  B.,  saying"  (12  M.  &  W.  145),— "The  defendant 
should  have  denied  that  they  were  the  goods  of  the  plaintiff.  The  doc- 
trine laid  down  by  the  court  of  Queen's  Bench  in  Whittington  v,  Boxall, 
is  applicable  to  land,  and  not  to  goods.  How  can  a  defendant  dispute 
the  plaintiff's  title  to  goodsj  except  by  denying  his  possession  ?  ,  There 
is  no  plea  of  liberum  tenementum  in  such  a  case.  This  court  and  the 
•zif^Ql  ^^^^*  ^^  Queen's  Bench  have  certainly  come  to  a  different  *deci- 

J  sion  on  the  same  point ;  the  court  of  Queen's  Bench  having  held 
that  there  ought  to  be  a  special  plea  in  order  to  flispute  the  plaintiff's 
title,  as  distinguished  from  his  mere  possession :  we  have  thought  differ- 
ently. Before  the  new  rules,  the  general  issue,  not  guilty,  put  in  issue 
the  plaintiff's  title ;  because  under  that  plea  the  plaintiff  might  dispute 
both  the  fact  of  the  trespass,  and  also  the  fact  that  it  was  committed 
on  the  plaintiff's  close.  Now,  the  plea  denying  the  close  to  be  the 
plaintiff's,  is  a  denial  of  his  title,  to  the  same  extent  as  he  would  have 
been  obliged  to  prove  it  under  the  general  issue."  The  question  is,  tc 
which  of  these  conflicting  opinions  this  court  will  adhere.  In  14  Viner's 
Abridgment,  514,(a)  it  is  said  that  "  one  tenant  in  common  shall  not  have 

(a)  Title.  Joini^temuitt  (S.  a),  pi.  4 ;  tranBlating  Bro.  Abr.  TenanU  in  CommoH,  pL  22,  when 
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an  action  of  trespa$s  of  a  close  broken^  against  the  other ;  but'  it  is  a  good 
plea,  that  he  and  the  plaintiff  are  tenants  in  common,  and  shall  show  of 
whose  feoffment  specially :  the  reason  seems  to  be  because  it  is  of  his 
own  part :  but,  if  this  had  been  pleaded  in  the  plaintiff  with  a  stranger, 
it  would  be  otherwise,  as  it  seems ;  and  so  it  appears  there  bj  the  opinion 
of  Danby/*  This  shows  that,  even  before  the  new  rules,  this  defence 
must  have  been  specially  pleaded.  Cur.  adv.  vulL 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  breaking  and  entering  the  plaintiffs*  dwelling- 
house,  and  expelling  them  therefrom ;  to  which  the  defendant  pleaded, 
— first,  not  guilty, — secondly,  leave  and  license, — thirdly,  a  denial  that 
the  dwelling-house  was  the  plaintiffs*. 

♦At  the  trial  before  Maule,  J.,  one  ground  of  defence  was,  that  vi^Af^A 
the  defendant  was  tenant  in  common  of  the  house  with  the  plain- 
tiffs, and  that  therefore  the  action  was  not  maintainable.  The  learned 
judge  told  the  jury,  that,  if  the  evidence  satisfied  them  that  there  had 
been  an  actual  expulsion  o^  the  plaintiffs  from  the  house  by  the  defend- 
ant, their  verdict  ought  to  be  for  the  plaintiffs.  The  jury  found  for  the 
plaintiffs,  damages  S5L 

The  defendant  afterwards  obtained  a  rule  to  show  cause  why  a  nonsuit 
sboald  not  be  entered  (pursuant  to  leave  given  at  the  trial),  on  the  ground 
that  one  tenant  in  common  cannot  maintain  trespass  against  another, 
even  though  there  has  been  an  actual  expulsion. 

On  showing  cause,  it  was  argued  (before  the  lord  chief  justice,  and 
justices  CoLTMAN,  Cresswell,  and  V.  Williams),  that  this  defence,  even 
if  sustainable,  ought  to  have  been  specially  pleaded.     It  is  unnecessary 
to  give  any  opinion  on  this  point ;  for,  we  are  of  opinion  that  the  defence ' 
is  not  sustainable. 

The  court  has  felt  some  diflSculty  on  the  question,  by  reason  only  of 
the  doubts  expressed  by  Littledalb,  J.,  in  his  judgment  in  Cubit  v. 
Porter,  8  B.  &  C.  269.  That  learned  judge  there  said,  that,  although, 
if  there  has  been  actual  ouster  by  one  tenant  in  common,  ejectment  will 
lie  at  the  suit  of  the  other,  yet  he  was  not  aware  that  trespass  would  lie ; 
for,  that,  in' trespass,  the  breaking  and  entering  is  the  gist  of  the  action, 
and  the  expulsion  or  ouster  is  a  mere  aggravation  of  the  trespass ;  and 
that,  therefore,  if  the  original  trespass  be  lawful,  trespass  will  not  lie. 
It  appears,  however,  to  us  diflScult  to  understand  why  trespass  should 
not  lie,  if  ejectment  (which  includes  trespass)  may  be  maintained  (as  it 
confessedly  may)  on  an  actual  ouster.  And,  as  it  has  been  further 
established,  in  the  case  of  Goodtitle  v.  Tombs,  3  Wils.  118,  that  a  tenant 
in  common  may  maintain  an  action  of  trespass  for  *mesne  profits  r*4Kc 
against  his  companion,  it  appears  to  us  that  there  is  no  real 
foundation  for  the  doubts  suggested. 

32  H.  «,  fo.  U  (M.  32  H.  6,  fo.  14,  pL  21),  and  Fiuh.  Abr.  title,  /mu«,  pi.  91,  in  which  that  oaM 
if  well  abridged,  are  oited. 
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We  are,  therefore,  of  opinion  that  the  direction  of  Maule,  J.,  at  the 
trial,  was  right ;  and  consequently  this  rule  must  be  discharged. 

Rule  di8charged.(a) 

(a)  Vide  tupra,  446,  n.  In  2  Bla.  Comm.  182,  it  is  stated  that  "  Joint-tenants  are  said  to  be 
seised  per  my  et  per  tout ;  by  the  half,  or  moiety,  and  by  all."  It  is  tme,  that,  for  certain  pur- 
poses, joint-tenants  Kte  potentiattif  seised  of  aliquot  parts  of  the  land  held  by  them  in  jointore; 
as,  for  the  purpose  of  alienation  in  severalty,  either  by  grant  (Litt  s.  288),  or  by  demise  (I>oe  d. 
Errington,  3  N.  A  M.  647) ;  so  for  the  purposes  of  merger,  (Preston  on  Merger,  447.)  And,  where 
the  joint-tenancy  happens  to  be  between  two  persons  only,  their  potential  aliquot  parts  may, 
without  impropriety,  be  termed  moietiea.  But  this  is  not,  as  the  learned  commentator,  followed 
by  numerous  subsequent  writers,  has  supposed,  implied  in  the  terms  "  per  my  et  per  tout ;"  the 
term  ''my"  signifying  not  a  **  moiety,"  but  "not  in  the  least"  See  the  epitaph  on  La  Fontaine's 
Picard  wolf,  cited  7  M.  ft  G.  172,  n.  And  therefore  Lord  Cokb  gives  the  exact  force  of  the  expres- 
sion "  seised  per  my  et  per  tout"  by  describing  the  party  so  seised  as  one  qui  nihil  Aa6ef  ef  totum 
kabet. 

Littleton  was  rightly  understood  by  Houard,  who  translates,  or  modernizes,  Litt  s.  288,  thus: 
"  On  dit  oommun^ment  que  chaque  jointenant  n'a  la  propriety  de  rien  et  est  propri^taire  de  tout; 
ce  qui  veut  dire  qu'il  tient  tout  conjointement,  et  ne  tient  rien  en  particulier.  En  effet,  la  terre,  oon- 
sider^e  en  sa  totalite,  ou  dans  chacune  de  ses  parties,  ne  lui  appaitient  qu6  conjoin tement  arec  son 
associe." — Andennea  Loix  dee  Franfoie,  Vol.  I.  p.  362. 

Though  in  the  books,  it  is  said  of  joint'tenante  only,  that  they  are  seised  per  my  etper  Una,  the 
position  seems  to  be  equally  applicable  to  all  tenants  who  hold  pro  indivieOf  whether  they  are 
joint-tenants,  parceners,  or  tenants  in  common. 

It  may  be  thought  somewhat  extraordinary  that  Blackstone  should  not  hare  suspected  the  true 
meaning  of  the  old  French  negatiye  "  my,"  as  he  goes  on  to  say,  "  They  have  not,  one  of  them,  a 
seisin  of  one  half  or  moiety,  and  the  other  of  the  other  moiety,  neither  can  one  be  exclusively 
seised  of  one  acre  and  his  companion  of  another;  but  each  has  an  undivided  moiety  of  the  whole, 
and  not  the  whole  of  an  undivided  moiety :"  for,  he  even  cites  the  very  accurate  language  of 
Bracton,  "  Quilibet  totum  tenet,  et  nihil  tenet;  scilioet,  totum  in  commnni,  et  nihil  separatim  per 
sc."    And  see  4  M.  ft  G.  573,  n. 
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An  ancient  roll,  found  amongst  the  muniments  of  a  manor,  containing  the  reeve's  account  of 
moneys  received  by  him  on  account  of  the  lord,  followed  by  an  account  of  moneys  expended 
by  him  on  account  of  the  lord,  was  tendered  as  evidence  of  a  fact  noticed  in  one  of  the  items  of 
discharge  for  which  the  reeve  took  credit  in  the  account  This  entry  was  rejected,  on  the  ground 
that  it  did  not  appear  on  the  face  of  the  account  that  the  reeve  gave  credit  for  any  sum  applied 
to  the  discharge  of  that  particular  item.  Held,  (by  Golthan,  Mauls,  Cresswkll,  and  V.  Wil- 
liams, JJ.,  abtentef  et,  tU  trideturf  dieeentiente,  WiLDB,  C.  J.),  that  the  evidence  was  properly 
rejected. 

Ejectment,  for  lands  in  the  parish  of  Taunton-St.-Mary-M agdalen,  in 
the  county  of  Somerset. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  spring  assizes  for  the 
county  of  Somerset. 

The  land  sought  to  be  recovered  was  a  district  called  Haidwood,  which 
was  shown  to  be  within  and  parcel  of  the  manor  of  Taunton  and  Taunton- 
Deane.(a) 

Before  the  Oonqueet,  and  down  to  the  passing  of  the  land-tax  redemp- 

(a)  Formerly  called  "the  manor  of  Taundene"  (vide  post,  p.  474),  afterwards  "the  manor 
of  Taunton  and  Tawn  Dene,"  t.  e.  the  manor  of  the  town,  and  of  the  valley,  of  the  river,  Taun 
or  Tone. 
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tioQ  act,  this  manor  formed  part  of  the  possessions  of  the  see  of  Win- 
ches ter.(a) 

By  indenture  of  bargain  and  sale,  duly  sealed  and  delivered,  and 
intended  to  be  enrolled,  and  bearing  date  the  19th  of  February,  1822, 
between  the  Bishop  of  Winchester,  of  the  first  part ;  Lord  Glenbervie 
and  Lord  Radstock,^-two  of  the  commissioners  appointed  for  the  pur- 
pose of  regulating,  directing,  approving,  and  confirming  all  sales  and 
contracts  for  sale,  which  should  be  made  by  any  bodies  politic  or  corporate, 
or  companies,  for  the  purpose  of  redeeming  any  land-tax  charged  on  all 
or  any  of  the  manors,  messuages,  lands,  tenements,  or  hereditaments 
belonging  to  such  bodies  politic,  &c., — of  the  second  part ;  Thomas 
Southwood,  of  the  third  *part ;  and  W.  Kinglake  (the  lessor  of  r*4c'T 
the  plaintiff,  of  the  fourth  part ; — the  bishop,  in  exercise  of  the 
powers  vested  in  him  by  the  acts  thereinbefore  referred  to,  some  or  one 
of  them,  with  the  consent,  authority,  and  approbation  of  the  said  com- 
missioners, testified,  &c.,  granted,  bargained,  sold,  and  conveyed  to  South- 
wood  and  his  heirs,  AH  that  the  manor  or  lordship  of  Taunton  and 
Taanton-Deane,  in  the  county  of  Somerset,  and  all  and  every  the  mes- 
suages, barns,  stables,  dove-houses,  yards,  gardens,  orchards,  tofts,  lands, 
tenements,  cottages,  meadows,  pastures,  feedings,  leasows,  woods,  under- 
woods, commons,  common  of  pasture,  and  wastes,  in  the  said  manor  or 
lordship,  and  in  the  tithings,  hundreds,  places,  or  parishes  of  Holway, 
Hull,  Poundsford,  Staplegrove,  Naylesborne,  Otterford,  and  Rimpton,  or 
any  of  them ;  and  also  all  and  every  the  quit-rents,  rents  of  assise,  rents- 
seek,  rents  and  services  of  the  free  and  customary  tenants,  and  all  fee- 
farms,  annuities,  escheats,  reliefs,  aids,  heriots,  fines,  amerciaments, 
customs,  rents,  common  fines,  courts-leet,  and  courts-baron,  view  of  frank- 
pledge, and  all  that  to  coui*t-leet  and  to  court-baron  or  view  of  frankpledge 
did  appertain,  goods  and  chattels  waived  estrays,  day-works  of  tenants, 
chattels  of  felons  (felons  of  themselves  and  others),  fugitives,  outlaws, 
persons  attainted  or  put  in  exigent,  escheats,  deodands,  estovers  and  com- 
mon of  estovers,  fairs,  market-tolls,  customs,  and  all  other  royalties, 
jurisdictions,  franchises,  liberties,  privileges,  rights,  easements,  profits, 
commodities,  advantages,  emoluments,  and  heriots  whatsoever  to  the  said 
manor  or  lordship  belonging  or  anywise  appertaining,  in  as  full  and  ample  a 
manner  as  they  then  were,  or  at  any  time  theretofore  had  been,  held,  used, 
occupied,  or  enjoyed  by  the  said  bishop  or  any  of  his  predecessors, — 
saving  and  excepting  certain  lands,  &c.,  which  were  under  lease  for  lives, 
and  mines  and  minerals,  4c.,  and  advowsons ;  habendum,  to  Southwood 
and  his  heirs,  to  such  uses  as  *Southwood  should,  by  any  deed,  (-♦4cq 
&c.,  appoint ;  and,  in  default  of  appointment,  to  the  use  of  King-  ^ 
lake,  his  heirs  and  assigns,  in  trust,  for  Southwood,  his  heirs  and  assigns. 

By  agreement  of  21st  August,  1822,  between  Southwood  and  King- 
lake,  Southwood  agreed  to  sell,  and  Kinglake  agreed  to  purchase,  for 

(a)  Vide  1  Dagd.  Monaat  Anglic,  ed.  1655,  p.  980. 
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11206Z.  the  hundred  of  Holwaj  (except  the  lands  in  the  said  hundred, 
in  which  Southwood  had  copyhold  interest,  or  freehold  in  the  parish  of 
Angersleigh),  the  tithing  or  parish  of  Otterford,  the  tithing  or  district 
of  Taunton  castle  and  Taunton  borough,  being  parts  and  parcels  of  the 
manor  of  Taunton  and  Taunton  Dean,  together  with  the  rents,  fines, 
heriots,  and  services  payable  thereout  to  Southwood,  as  lord  of  the  said 
manor,  except  as  before  excepted  ;  reserving  to  Southwood,  his  heirs  and 
assigns,  as  lord  of  the  said  manor,  all  patent  offices  belonging  to  the  said 
manor,  all  common  or  right  of  soil  as  lord  of  the  said  manor,  and  the 
royalty  of  hunting,  &c.,  and  all  casual  and  other  profits  of  all  other 
parts  and  portions  of  the  said  manor,  and  the  inheritance  thereof,  in  fee 
simple,  free  from  encumbrances. 

Southwood,  by  his  will,  bearing  date  13th  May,  1829,  after  several 
devises  and  bequests  not  affecting  the  property  in  question,  proceeded  as 
follows :  — "  And  all  the  rest  of  my  manors,  houses,  and  buildings, 
advowsons,  and  all  my  chattels  not  before  disposed  of,  I  give  to  my  faith- 
ful servant  Robert  Mattock  ;(a)  and  I  do  hereby  nominate  him  my  sole 
executor  and  residuary  legatee." 

By  indenture  of  16th  November,  1842,  between  Mattock  and  Einglake, 

♦4^91  ^*^**^c^  released  to  Kinglake  all  *that  the  said  hundred  of  Hol- 

way,  &c.  {ut  8upra)y  habendum  to  Kinglake,  his  heirs  and  assigns.(5) 

The  defendant  claimed,  as  customary  tenant,  to  be  entitled  to  hold  the 
property  as  part  of  the  premises  included  in  the  following  surrender : — 

"  Monday,  9th  December,  1800. — Abraham  Bond,  late  of  Thurlbeer, 
but  now  of  Orchard-Port  man,  gentleman,  doth  surrender  into  the  hands 
of  the  lord  the  pasture  wood  and  underwood  of  Haydwood,  containing, 
by  estimation,  sixty  acres,  with  the  appurtenances,  in  the  tithing  of 
Holway,  heretofore  of  Sir  Thomas  Ackland,  baronet,  afterwards  of  Pere- 
grine Palmer,  Francis  Newman,  and  Henry  Fownes  Luttrell,  Esquires, 
and  late  of  Abraham  Bond,  deceased,  To  the  use  and  behoof  of  John 
Wheadon  of  Chard,  in  the  county  of  Somerset,  gentleman,  and  John 
Beviss  the  younger,  of  Wambrook,  in  the  county  of  Dorset,  gentlemaD, 
their  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor 
of  Taunton-Deane ;  To  be  holden  upon  the  conditions  declared  in  certam 
articles  of  agreement  therein  mentioned.  Taken  the  9th  day  of  Decem- 
ber, 1800." 
and  in  the  following  fine-paper, — 

"  3d  May,  1840.  Dinah  Beviss,  of  Wambrook,  in  the  county  of  Dorset^ 

(o)  This  devise  containing  no  words  of  inheritance,  an  arrangement  was,  in  1831,  entered  into 
between  Mattock  and  the  heir  of  Southwood  the  testator,  by  which,  in  consideration  of  1500/., 
the  heir  released  all  his  right  to  Mattock ;  bat,  as  this  did  not  aflfect  the  legal  estate  in  the  hon- 
dred  of  Holwaj,  which  remained  throughout  in  the  lessor  of  the  plaintiff,  the  deed  by  which  the 
arrangement  was  effected  was  not  produced. 

(6)  This  instrument  did  not  operate  upon  the  legal  estate,  which  was  already  in  the  relessee  ; 
and  even  the  equitable  interest, — supposing  the  equitable  title  to  be  material^ — ^had  been  trani> 
ferred  by  the  agreement  of  21st  August,  1832. 
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widow,  relict,  and  heir(a)  according  to  the  custom  of  the  manor  of  Taun- 
ton-Deane  of  John  Beviss,  *the  younger,  lately  of  Wambrook  r^^^A 
aforesaid,  gentleman,  deceased,  who  was  the  surviving  surrenderee 
named  in  four  certain  surrenders,  bearing  date  the  9th  day  of  December, 
1800,  and  made  by  Abraham  Bond,  then  of  Orchard-Portman,  gentle- 
man, of  the  lands  hereinafter  described,  for  (6)  the  pasture,  wood^  and 
underwood  of  Haydwood,  containing  by  estimation  sixty  acres,  with 
the  appurtenances,  in  the  tithing  of  Holway,  heretofore  of  Abraham 
Bond,  deceased;  afterwards  of  the  first-named  Abraham  Bond,  and  late 
of  John  Wheadon,  deceased,  and  the  said  John  Beviss,  deceased  ;  and 
which  premises  came  into  the  hands  of  the  lord  upon  the  death  of  the 
said  John  Beviss,  To  be  holden  upon  the  conditions  contained  in  the  sur* 
renders  hereinbefore  referred  to.  And  this  entry  was  made  the  30th 
day  of  May,  A.  D.  1840,  in  the  presence  of  Edwards  Beadon  and  William 
Upham,  tenants  of  the  lord. "(c) 

♦The  land  sought  to  be  recovered  had,  as  far  back  as  living  r*  4^-i 
memory  went, — one  of  the  witnesses  speaking  to  a  period  of  sixty  *" 

(a)  lo  thU  mftnor  the  wife  ia  the  oustomary  heir  of  her  husband,  to  the  exclusion  of  his  child- 
ren, and  if  she  marry  agaia,  the  second  husband  may  acquire,  in  fee-simple,  the  entire  custo- 
mary estate,  by  the  following  process : — 

"  In  ease  a  woman  seised  of  any  customary  lands  of  inheritance,  parcel  of  the  said  manor, 
marry  an  husband,  the  same  hnsband  ought,  and  by  the  custom  of,  Ac,  hath  used  to  fine  with 
the  lord  of  the  said  manor,  for  her  and  her  land,  at  the  old  precedent  fine  of  the  same  land,  and 
thereof  to  make  an  entry  with  the  derk  of  the  castle  aforesaid,  and  to  put  in  pledges  at  or  before 
the  first  law-day-eonrt  after  the  said  marriage.  By  virtue  of  which  marriage,  entry,  and  pledges, 
the  husband  becomes  owner  of  the  same  land,  and  is  to  be  admitted  tenant  thereunto,  to  hold 
the  same  to  him  and  his  heirs  for  ever,  according,  ftc." — Vide  "Ancient  Customs  of  the  Manor 
of  Tannton-Deane,"  (Tirerton,  1821),  No.  20. 
(6)  i.  e.  madfe  fine  for. 

(<>)  In  this  manor,  no  formal  admittance  takes  place,  either  of  the  surrenderee,  upon  a  sur- 
render, or  of  the  heir,  upon  a  descent  There  being  thus  no  recorded  act  of  the  lord  accepting 
the  surrenderee  or  the  heir  as  a  tenant,  his  tenancy  is  not  per  copiam  rotnli.  Though  a  custo 
mary  tenant  of  base  tenure,  he  is  not,  therefore,  strictly  speaking,  a  copy  holder.  His  interest, 
notwithstanding  that  it  is  complete  and  permanent  by  the  custom  of  the  manor,  is,  in  point  of 
form,  merely  an  incipient,  incomplete, — an  undeveloped  copyhold.  As  this  peculiar  and  anoma- 
lous species  of  base  tenure  has  acquired  no  distinctive  appellation,  it  is  known  only  under  the 
general  term  of  "  customary  estate." 

Another  observation  arises  upon  the  form  of  transfer  of  customary  lands  in  this  manor.  In 
this,  as  in  other  manors,  when  the  customary  tenant  makes  a  surrender,  he  employs  terms  suffi- 
cient to  define  the  extent  of  the  interest  which  he  means  to  pass  from  himself  to  the  surrenderee; 
but  it  is  no  afiair  of  his,  nor  is  it  required  from  him  by  the  surrenderee,  that  any  trammels  by 
which  the  estate  may  be  bound,  or  any  infirmity,  real  or  nominal,  by  which  it  may  be  affected, 
should  be  expressed  in  the  surrender.  When,  however,  the  lord  comes  to  regrant,  in  pursuance 
of  the  surrender,  the  steward  takes  care  that  the  originally  precarious  nature  of  the  tenure  shall 
distinctly  appear  upon  the  face  of  the  recorded  grant, — a  precaution  formerly  of  great  importance ; 
ina«mnch  ns,  if  the  surrenderee  were  a  villein  (of  whi^h  the  very  acceptance  of  a  tenure  in  vil- 
lenage  would  afford  no  small  presumption),  a  copyhold  grant,  omitting  the  words  "at  the  will  of 
the  lord,"  would  enure  as  an  enfranchisement.  The  omission,  therefore,  of  the  words  "at  the 
will  of  the  lord"  in  the  lord**  grant,  would  be  strong  evidence  that  the  grant,  though  entered  on 
the  rolls  of  the  manor,  passed  a  freehold  interest, — that  it  created  that  which  is  properly  desig- 
nated a  customary  freehold^  and  not  a  customary  estate  of  base  tenure.  The  evidence  would 
appear,  indeed,  to  be  conclusive,  unless  holding  at  the  will  of  the  l^trdf  can  be  considered  as  in- 
volved in  the  holding  according  to  the  enetom  of  the  manor.  But  the  omission,  or,  rather,  the  non- 
appearance, of  such  words  in  a  surrender, — a  transaction  to  which  the  lord  is  neither  party  nor 
privy, — Pleads  to  no  such  Inference.  And  see  3  Mann.  A  RyL  335  (a) ;  ante,  Brown  n..Qill,  Vok 
IL  p.  861. 
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years, — consisted  of  arable  and  pasture  land  forming  part  of  a  farm 
occupied  by  the  tenants  of  the  defendant  and  her  predecessors,  who  took 
the  timber  growing  upon  the  land,(a)  exercising  the  rights  of  customary 
tenant  of  the  soil,  as  well  as  of  the  surface.  For  the  lessor  of  the  plain- 
tiff, it  was,  however,  contended,  that  this  was  a  usurpation  upon  the  rights 
of  the  lord.  It  was  shown,  that,  from  the  fifteenth  century, — the  earliest 
period  to  which  the  entries  of  surrenders  and  fines  were  in  existence,— 
until  1745,  the  parties  to  alienations  of  this  property,  uniformly  sur- 
rendered ^^pasturam  bosci  et  subbosci  de  Haydtocod^''  and 'the  new  ten- 
ants fined  "  -^Topagturd  bosci  et  suhboseiy  de  Haydwood.''  The  last  entry 
in  this  form  was  of  the  2d  of  November,  1722,  when  Mary  Dyke  of 
Tetton,  in  the  parish  of  Kingston,  widow,  relict  and  next  heir  of  Thomas 
Dyke,  late  of  the  same  place,  esquire,  her  husband,  deceased,  fined,  "  pro 
*4621  P^^^^^  ^^*^  ^^  subbosci  de  Haydwood^  *continent.  per  estima- 
tionem,  sixty  acras  cum  pertinenciis  in  decenn&  de  Holway,  quon- 
dam Thome  Dyke,  nuper  de  Kingston,  generosi,  defuncti,  et  nuper 
Thome  Dyke,  de  Dulverton,  generosi,  defuncti,  et  que  premissa  in  manus 
domini  devenerunt  post  mortem  prefati  Thome  Dyke,  nuper  viri  sui 
defuncti.  Habendum,  4c.  Et  hec  intratio  facta  est.secundo  die  Novem- 
bris,  A.  D.  1724,  in  presencialohannis  Bull,  gen.,  et  Thome  Wills,  tenen- 
cium  domini." 

The  next  entry  was  an  entry  made  after  the  passing  of  4  G.  2,  c.  26, 
whereby,  inter  alia,  "  all  proceedings  in  courts-baron,  courts-leet,  and 
customary-courts,  and  all  copies  thereof,"  were  directed  to  be  "  in  the 
English  language  only."(fl)  This  entry  (of  5th  April,  1745)  runs  thus : — 
"  Dame  Elizabeth,  now  the  wife  of  Sir  Thomas  Acland,  of  Petherton 
Parke,  in  the  county  of  Somerset,  Bart.,  lately  called  Elizabeth  Dyke, 
only  daughter  and  next  heir  of  Mary  Dyke,  widow,  deceased,  who  was 
the  relict  and  next  heir  of  Thomas  Dyke,  late  of  Tetton,  Esquire,  deceased, 
with  her  lands,  to  wit,  for  the  pasture  wood  and  underwood  of  Hayd- 
wood,  containing  by  estimation  sixty  acres,  with  the  appurtenances,  in 
the  tything  of  Hollway,  heretofore  of  Thomas  Dyke,  of  Tetton,  esquire, 
deceased,  and  late  of  Mary  Dyke,  widow,  deceased  (late  father  and 
mother  of  the  said  dame  Elizabeth),  to  be  had,  &c.  And  this  entry  was 
made  the  5th  day  of  April,  1745."((7) 

*4r31       *The  subsequent  remainders  and  fine-papers  were  in  the  same 
form  as  that  of  5th  April,  1745. 

In  this  manor,  the  timber  belongs  to  the  customary  tenants  of  the  soil 

(a)   Vide  po9t,  463. 

(6)  By  the  2d  section  of  that  stAtute,  it  is  enacted,  ''that  mistranslation,  rariation  in  form  by 
reason  of  translation,  misspelling,  or  mistake  in  clerkship,  in  pleadings  or  proceedings  begun  or 
to  be  begun  before  the  said  twenty-fifth  day  of  March,  1733,  being  part  in  Latin  and  part  in 
English,  shall  be  no  error,  nor  make  void  any  proceedings  by  reason  thereof;  but  that  aU  niannci 
of  mistranslation,  errors  in  form,  misspellings,  mistakes  in  clerkship,  may  at  any  time  be  amended 
whether  on  paper  or  on  record,  or  otherwise." 

(c)  On  the  following  ^y,  6th  April,  1745,  there  is  a  similar  entry  by  Sir  Thomas  Acland,  foi 
Dame  Elizabeth,  his  wife. 


^ 
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on  which  it  grows ;  and,  in  order  to  show  that  the  ancient  tenants  of  the 
''pastura  bosci  et  subbosci  de  Haydwood''  had  not  the  soil  itself,  but  had 
merely  the  herbage  of  the  wood,  the  pipe-rolls  of  the  manor  were  pro- 
duced from  the  bishop's  exchequer  of  the  manor  kept  in  the  castle  of 
Taunton,  in  the  custody  of  the  clerk  of  the  castle  of  Taunton, — a  patent 
officer  appointed  for  life  by  the  lord  of  the  manor.  These  pipe-rolls  (<?) 
contained  the  annual  accounts  of  the  reeves  of  six  of  the  seven  hundreds 
into  which  the  manor  is  divided,  the  account  of  each  reeve  being  entered 
upon  a  separate  roll. (J)  In  some  of  these  accounts,  the  reeves  debited 
themselves  with  the  amount  of  moneys  received  by  them  upon  sale  of 
the  timber  brought  from  the  lord's  woods,  and,  amongst  others,  for 
moneys  received  from  the  sale  of  timber  and  underwood  from  Haydwood, 

The  plaintiff  also  proposed  to  read  entries  from  these  rolls,  of  sums 
for  which  the  reeve  of  the  hundred  of  Ilollway  took  credit,  as  paid  to  the 
woodwards  of  the  lord's  woods,  for  which  service  each  of  the  four  wood- 
wards,— of  whom  the  woodward  of  Haydwood  was  one, — received  an 
annual  sjilary  of  1«.  Irf.  This  was  objected  to,  on  the  ground  that  it 
did  not  appear,  upon  the  face  of  the  particular  entries,  or  on  any 
other  part  of  the  account,  that  the  reeve  acknowledged  the  receipt  of 
*tho  specific  sum  for  which,  by  the  entry,  he  claimed  a  credit.  r*4f»  * 
To  this  it  was  answered,  that,  as  the  debits  and  credits  formed 
Imt  one  account,  every  ambunt  for  which  the  reeve  gave  credit,  went  in 
extinction  of  the  items  contained  on  the  credit  side,  and  that  it  was 
immaterial  whether  an  accountant  acknowledged  that  his  claim  had  been 
satisfied  by  payment  or  by  a  set-off.     The  evidence  was  rejected. 

The  following  extract  was  produced  by  the  plaintiff,  and  read  in  evi- 
dence, from  "A  survey  of  the  Castle  of  Taunton,  and  the  manor  or 
lordship  of  Taunton  and  Taunton-Deane,  with  the  borough  of  Taunton 
there,  examined  before  Hugh  Paulett,  Knt.,  and  others,  18  September, 
14  Eliz.,  by  virtue  of  a  commission  to  them  directed,  and  upon  the 
oaths  of  several  juries  for  the  several  hundreds  and  districts,  a.  d.  1572. 
"  Custom(arii)  (c)  tenentes.     Hundred  de  Holway, 

"Idem  Robertus  Hill  tenet  medi(etat)em  pasture  de  Haidwood, 
L(ab)endum  sibi  et  heredibus,  suis,  secundum  consuet(udinem)  maner(ii) 
p(re)d(icti),  redd(endo)  inde  per  annum,  ad  ter(m)i(nos)  supradictos, 
quinq(ue)  solid(os). 

"  Idem  Robertus  Hill  tenet  al(iam)  medi(etat)em  pasture  bosci  et  sub- 

(a)  The  pipe-rolls  of  the  episcopal  excheqaer  of  Taunton  were  probably  so  called  from  a  simi- 
laritj  of  character  to  the  pipe-rolls  of  the  royal  exchequer.  It  did  not  appear  that  the  Taunton 
pipe-rolls  had  been,  at  any  time,  conveyed  to  their  repository,  as  at  Westminster,  through  a  pipe. 
3  Mann.  &  R.  .348  (a). 

(ft)  The  accounts  for  the  district  of  Taunton  Castle  were  rendered,  not  by  a  reeve,  but  by 
a  recetrer,  to  whom  the  reeves  of  the  hundred  accounted.  The  accounts  of  Taunton  Borough 
were  rendered  by  tieo  reevet  jointly.     Those  of  Taunton  Liberty  were  rendered  by  a  bailiff. 

ic)  The  letters  within  the  parentheses  are  inserted  from  conjecture,  to  complete  the  words, 
rhese,  and  the  punctuation,  are  supplied  by  one  of  the  editors.  The  blanks  left  are  so  in  the 
liginaL     Words  illegible,  or  not  deciphered,  are  supplied  by  asterisks. 
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bosci  de  Haidwood,  nuper  Joh(ann)i8  Soper,  h(ab)endum  sibi  et  hcrediboa 
suis,  secundum  consuet(udinem)  maner(ii)  p(re)d(icti),  redd(endo)  inde  per 
annum,  ad  ter(minos)  supra(dict08),  quinq(ue)  solid(os)."(a) 
*4fi'^1  *One  of  the  pipe-rolls  rejected  contained  the  account  of  the 
reeve  of  the  hundred  of  Holway,  for  the  year  1520-1521,  and 
was  as  follows : — 

-  t^  Holewey,'\  Comp(ut)us  Rob(er)ti  Webbe,  p(re)p(o8iti),  ib(ide)m,  a  festo 
S(an)c(t)i  Mich(ael)i8  Arch(angel)i,  anno  r(egni)  r(egis)  H(enrici)  VIII. 
xii%  usque  idem  festum  S(an)c(t)i  Mich(ael)i8  Arch(angel)r,  ex  tunc  se- 
quente,  anno  r(egni)  r(egis)  s(u)p(ra)d(icti),  xiii%  et  anno  tr(anslation(i)s 
d(omi)ni  Ric(ard)i  Foxe,  Winton.  epi(scopi),  xx.** 

After  this  heading  come  the  several  heads  of  charge,  i.  e.  the  debit 
side  of  the  reeve's  account  with  the  lord. 

"  Arr{eragid),     Nulla, 

"  Redd{it)us  a««(t«e).]  Set  r(espondet)  de  xxx**  xvi"  v*  ob(olo)  q(uadr- 
ante)  et  iiii**  p(ar)te  q(uadrantis)  de  toto  redd(it)u  a8s(ise)  ad  term(inuin) 
Nat(al)i8  D(omi)ni :  Et  de  xxx"  xvi*  v*  ob(ole)  quad(rante)  et  iiii*'  p(ar)te 
q(uadrantis)  de  toto  redd(it)u  a8s(ise)  ad  term(inum)  Pa8ch(e) :  Et  de 
xxx"  xvi'  v*  ob(olo)  q(uadrante)  et  iiii**  p(ar)te  q(uadrantis)  de  toto  redd- 
(it)u  ass(ise)  ad  term(inum)  Nat(ali)s  S(an)c(t)i  Joh(ann)i8  Bapt(ist)e :  Et 
de  xxx"  xvi*  v*  ob(olo)  q(uadrante)  et  iiii'  p(ar)te  q(uadrantis)  de  toto 
redd(it)u  as8(ise)  ad  term(inum)  S(anc)ti  MicTi(ael)is  Arch(angel)i :  Et  de 
ii"  iy  de  incr(emento)  redd(it)u8,  pro  quadam  p(ar)cella  terre  de  vasto 
solo  d(omi)ni  t(ra)dit(a)  div(er)sis  tenentibus  d(omi)ni;  ut  patet  in 
libris  p(re)cedentibus.  "  Summa,  cxxiii"  viii'  iii*  q(uadrans)/*(6) 

^' Consuetud{ines).'\  Et  de  xix*»*  ix*  ob(olo)  de  pannagio  porcorum, 
hogget t(orum),  et  porcellorum,  ad  festum  S(anc)ti  Martini  hoc  anno: 
Et  de  xxiii"'  ix**  de  c(er)ta  consuet(udine)  de  hundredpeny,  ad  festum 
*4661  *Nat(ali)s  D(omi)ni :  Et  de  xvii^^'  vi**  de  c(er)ta  con8uet(udine)  de 
■*  Hockdey(c)  ad  idem  festum  :  Et  de  xl  8ol(idi8)  de  c(er)ta  consuet- 
(udine)  de  Hokedayswyte.  "  Summa,  ci"**  ob(olus)."((i) 

"  Annual(e8)  recogn{itione8),(e)']    Nulle. 

"  Vendicio  h{e.r)iett{prum).'\  Set  r(e8pondet)  de  vi'  viii'  rec(eptis)  de 
p(re)cio  unius  equi  p(ro)venien(tis)  de  h(er)ietto  Joh(ann)is  Robins, 
jun.,  hoc  anno :  Et  de  xx'  receptis  de  p(re)cio  unius  equi  p(ro)venien(tis) 

(a)  It  appears  from  tbia  docament  that  the  tenement  was  then  held  in  distinct  moieties,  thoagh 
both  moieties  were  vested  in  the  same  person.  It  is  also  observable  that  the  description  is  less 
full  in  the  statement  of  the  first  moiety  than  in  that  of  the  second.  The  surrender  may  hare 
been  really  more  fall  in  the  one  case  than  in  the  other,  or  the  transcriber  may  have  abbreviated 
in  one  case  and  not  in  the  other. 

(6)  123/.  8«.  Zld.  '     (e)  Madox.  Formul.  Anglic,  p.  225.  (d)  5/.  !«.  OK 

(e^  Under  the  head  of  Annual  Recognitions,  the  reeve  of  Poundesforde  charges  himself:  '^Et 
de  viii<>  rec(eptis)  de  annuali  recogn(itione)  Joh(ann)is  Sevenoke,  at  possit  t  ra.here  morsra 
extra  dominium  d.omt)ni  quamdiu  d(omiino  placuerit,  et  venerit  ad  daos  tamos." 

Under  this  head  (Annual  Reeogn.)  the  reeve  of  Nailesborne  charges  himself:  "  Et  de  ri*  viii' 
de  Will(ielm)o  More,  nat(ivo)  d(omi)ni,  de  annuaUD  recog(icione)  sua,  at  possit  manere  apad 
Enmer,  et  ad  faciendvum)  sect(am)  ad  ii  turn(08),  et  manere  nat(ivam)  d(omi)ni  ut  prios,  ppba 
Thome  Blaooheflore. " 
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de  h(er)ietto  (a)  Joh(ann)is  Pope,  hoc  anno :  Et  de  x«.  rec(eptis)  de  p(re}- 
cic  uniuB  equi  p(ro)venien(ti8)  de  h(er)ietto  Johanne  Coke,  hoc  anno: 
Et  de  XX'  rec(eptis)  de  p(r^)cio  unius  bovi8.p(ro)venien(tis)  de  h(er)ietto 
Will(ielm)i  Whithorne,  hoc  anno :  Et  de  viii*  rec(eptis)  de  p(re)cio  i  equi 
p(ro)venien(ti8)  de  h(er)ietto  Rog(er)i  Ede,  hoc  a(nn)o :  Et  de  xx*  re- 
c(eptis).  de  p(re)cio  unius  bovis  p(ro)venien(tis)  de  h(er)ietto  Joh(ann)is 
Rousewell,  hoc  anno :  Et  de  xvi'  viii**  rec(epti8)  de  p(re)cio  unius  vacce 
p(ro)venien(ti8)  de  h(er)ietto  Joh(ann)is  Pilswell,  hoc  anno  :  Et  de  xi'  re- 
c(epti3)  de  •h(er)ietto  Joh(ann)is  Palmer,  pro  ii  cot(agiis)5  hoc  an-  r*  1/7 
no :  Et  de  xii*  rec(epti8)  de  h(er)ictto  Nich(ola)i  Gretanner,  pro  ^ 
duobus  cot(agiis),  hoc  anno :  Et  de  vi*'  rec(eptis)  de  h(er)ietto  Joh(ann)is 
Fisher,  pro  i  cot(agio),  hoc  a(nn)o :  Et  de  iiii*  vi'*  rec(eptis)  de  h(er)ietto 
Johanne  Grjnfelde,  pro  ix  cot(agiis),  hoc  anno. 

^'Summa,  cviii*  iiii^'XW 

**  Vendicio  ho%cu\  Et  de  xvi*  viii*  rec(eptis)  de  Nich(ola)o  Lacy,  pro 
quinquaginta  plaustrat{u)  subbosei  sibi  vendit{U)  in  Haidwode,  p(re)c(io) 
plai)strat(e)  iiii*,  hoc  anno.  "  Suuma,  xvi'  viii*"(c) 

"  Vendicio  pa8tur{e).']  Et  de  vi*  rec(eptis)  de  pastura  itineris  quod 
ducit  a  Taunton  usque  Shordyche.  "  Summa,  vi*  [d) 

"  Firme.l  Et  de  vi»  de  firma  pasture  de  Tapingwer,(e)  ad  quatuor 
anni  tenn(in)os :  Et  de  viii**,  de  uno  cot(agio)  p(er)tinente  ad  dictam  wer, 
in  longo :  Et  de  viii'  de  firma  unius  acre  terre  undique  inclus(e) 
juxta  Redemore,  et  dimiss(e)  Joh(ann)i  Lobb(e)  ad  term(inum)  vite  sue : 
Et  de  xvi'  viii*  de  firma  pasture  et  subbosei  novi  p(ra)ti  de  Corfie,  ex  di- 
raiss.  Walt(er)o  Eshe  et  Thome  Sachell ;  tamen  reddere  solebat  per 
annum  xxiii*  iiii**  de  firma  pasture  et  pessone  in  Hintewood 

et  Hintemede  modo  qu.  pro  salvacione  de  la  apryng  ib(ide)m.     Set  r(e-  ^ 
spondet)  de  aliquibus  denar(iis)  perccpt(is)  de  agistamento  averi(orum), 
hoc  anno  pro  copitis  ib(ide)m  salvand(is).  "  Summa,  xxiv*  *'  {ff) 

"  Vendicio  op{er)um.'\     Et  de  xxxiv"*  xiv'  xi**  obolo  *di(midio)  v^aqq 
qu(adrantis)  de  op(er)ibus  vendit(is) ;  ut  patet  in  anno  xx*  H(en- 
rici)  VI.  "  Summa  xxxiv*  xi*  ob(olus), 

dimidium  qu(adrantis)/'(A) 

"  Fines  et  fnaritag{ia).{{)']  Et  de  xiii*  iiii'  de  Agnet(e)  nuper  ux(ore) 
Henr(ici)  Weyland,  pro  viii  acr(i8)  terre  de  ov(er)land  vocat(is)  Feltham, 

(a)  The  beriot  due  from  the  castomary  tenants  of  bond-lands  in  tbis  manor,  ia,  a  beriot  cnstom, 
— a  heriot  due  in  respect  of  tenure,  t.  e.  in  respeof  of  the  relation  of  tenantf  and  not  a  beriot-ser- 
Tice,  or  heriot  due  in  respect  of  the  teneTnent.  Vide  Manning's  Exch.  Pract  2d  ed.  p.  341 ;  & 
M.  A  R.  417.  Heriot-serriee,  therefore,  is  extingnished  by  nnitj  of  possession ;  eeeue,  of  beriot- 
eastom.     Vide  M.  14  H.  4,  fo.  5. 

(6)  5/.  8f.  Ad.  («)  16«.  Sd,  (i)  td, 

(e)  Cal.  Rot.  Pari.  212  a.  {g)  U.  U, 

(k  H.  14«.  IIK  i. 

(i)  Under  the  bead  of  Fines  and  Marriages,  the  reere  of  the  hundred  of  Stapalgroye  chargef 
himself:  ''Et  de  xx^  de  Job(ann)e  Corner,  pro  eo  quod  Joh(ann)es  Utnbury  concessit  Allele  uz 
gri)  Joh(ann)i9  Corner,  post  mortem  dicti  Joh(ann)is  Corner  qnoddca)m  corrod(iu}m  eziens  de  I 
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ii  acr(i8)  terre  de  ov(er)land  apud  Well,  in  dec(enna)  de  Holeway,  que 
nuper  fuerunt  p(re)dicti  Henr(ici)  nuper  viri  sui,  retinend(i9) :  Et  de  iii* 
de  eadem  Agnet(e),  pro  i  p(ar)cella  terre  nuper  Henr(ici)  Weyland, 
vocat(a)  William's  Mede,  in  dee(enna)  de  Ilolewey,  et  qu(am)  p(re)dictus 
Henri(cus)  d(omi)ni(a)  tenuit  in  socag(io),  h(ab)end(a) :  Et  de  viii'  vi*  de 
Will(ieliti)o  More,  eappell(ano),  pro  iiii"  acris  terre  de  ov(er)lond  voc(ate) 
Pirlond,  in  dec(enna)  de  Hol'^wey,  nup(er)  Walt(eri)  Stele,  capell(ani),  et 
postea  Joh(ann)i9  North,  capell(ani),  et  quod  remanet  in  manus(ft)  d(omi)ni 
p(ro)  def(ectu)  finient(i8),(c)  h(ab)end(is) :  Et  liv*  vi**  de  Henr(ico)  Skynner, 
pro  i  me8(uagio)  et  i  ferlingo  terre  nat(ive)((i)  i  acr(a)  p(ra)ti  de  ov(er)loTi(l 
*4691   *^^  Haydemede,  et  i  acr(a)  terre  de  ov(er)lond  in  Blakedon,  in 

-"  dec(enna)  de  Russheton,  ex  r(eddicione)  Joh(ann)i8  Cobbe,  h(ab)- 
end(is):  Et  de  xiii*  de  Ric(ard)o  Tedbury,  pro  di(midio)  acr(e)  p(ia)ti  de 
ov(er)lond  juxta  Wydemedebrigge,  in  dec(enna)  de  Holewey,  ex  r(eddi- 
tione)  Will(ielm)i  Wey,  generosi :  Et  de  xii*  iiii*  de  Thoma  Hill,  pro  i 
cot(agio)  cum  curt(ilagio)  et  suis  p(er)tin(entibus),  contin(ente)  vi  dayn  [e) 
terre  de  ov(er)lond  juxta  Redhill,  in  dec(enna)  de  Ex(tra)port(am),  nup(er) 
Joh(ann)i8  Ad(a)m8,  de  Estyate,  ex  r(eddicione)  Ilenr(ici)  Wilson,  de  Ap- 
pulby,  h(ab)end(i8) :  Et  de  xx*  de  Alex(andr)o  Togswill,  pro  i  dayn  [e] 
terre  de  ov(er)lond  in  boreali  p(ar)te  i  cl(au8)i,  voc(ati)  Tauntfeld,  in 
dec(enna)  de  Holewey,  ex  r(eddicione)  Thome  Togswill,  attrahend(o)  sibi 
residuum  terre  Isabelle  Milbone,  videl(ice)t,  i  (h)orreum  et  iiii""  acr(as) 
terre  de  ov(er)lond  in  Tauntfeld,  et  vi  aortas)  p(ra)ti  de  ov(er)lond,  voc- 
*4701  i^^^)  Medelond,  in  dec(enna)  p(re)dict(a),  *cum  acciderit,  h(ab)- 

-'  6nd(o) :  Et  de  x*  ii*  de  Will(ielm)o  Skoryer,  jun.,  pro  i  cot(agi)o 

me(inag(io)  et  di(midio)  yirg(ate)  terre  nat(ive)  in  dec(eoiia)  de  Pirlond,  Ttdel(ice)ty  Msiamentnra 
infra  aulam,  et  liber(nm)  introitnm  et  exitum  ad  ignem  et  aquam,  et  i  cam(er)am  in  occident(ali) 
p(arte)  aule  et  t(erci)am  garb  am)  cuja8l(ibe  t  gen(er)i8  g.ra)nor(um) :  etiam  p(ar)tein  pom(omm) 
super  p(re)mi88(i8)  cre8cen(tium)." 

(a'  Sie.  {b)  Sic.  (r)  Vide  tupra,  459  (&). 

{d)  Terra  nativa  (bond -land)  consists  of  customary  tenements  upon  wbich  there  are  or  hare 
been  ancient  dwellings.  This  description  of  tenement  (as  the  name  imports)  Is  held  in  Tillenage. 
This  character  of  villonage,  however,  appears  to  apply  to  the  other  class  of  customary  tenements 
denominated  overlond  (overland),  which  consists  of  customary  tenements  whereon  there  wej 
anciently  no  dwelling.  (Customs,  No.  1.)  The  present  difference  between  the  two  classes  of 
tenements,  is,  that  the  tenants  of  bond-lands  are  liable  to  heriots,  and  are  bound  to  do  suit  at  the 
lord's  courts,  from  both  of  which  the  tenants  of  overland  are  exempt  (Customs,  No.  1,  8, 27);  and 
that  the  customary  tenants  of  lands  of  overland  have  power  to  divide  and  parcel  out  their  tene- 
ments at  their  pleasure,  subject  to  an  equal  apportionment  of  fines  and  rents.  (Customn,  No.  6.) 
These  distinctions  appear  to  be  explained  by  the  ancient  state  of  the  two  classes  of  custoroarr 
tenements. 

(<•)  A  datfne  appears  to  be  a  distinct  portion  of  a  tenement  Thus,  in  customs.  No.  S,  we  find: 
"  The  surrender  of  the  said  customary  lands,  by  the  custom  of  the  said  manor,  are  and  have  been 
called  by  divers  denominations,  vu.  some  absolute  surrenders,  some  conditional  or  mortgage  sur- 
renders, and  some  dayne  surrenders.  *  *  A  dayne  surrender,  is,  where  a  customary  tenant  doth 
surrender  a  parcel  of  his  customary  lands,  be  it  much  or  little,  bond-land,  or  overland,  to  any 
other  person,  by  the  name  of  a  dayne,  to  draw  to  the  same  person  and  his  heirs  the  residae  of 
the  same  lands  and  tenements,  when  it  shall  happen,  after  the  death  of  the  surrenderor.  In  this 
ease,  he  to  whom  the  same  surrender  is  made,  by  the  custom  of  the  said  manor,  hath  and  ought  to 
have  the  dayne  presently  in  possession,  unless  it  be  otherwise  agreed,*  to  have  and  to  hold  the 
pnid  dayne  to  him  and  his  heirs  for  ever,  according,''  ftc. 
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cuiD  curt(ilagio),  cont(i)nent(e)  ii  dayn  (a)  terre,  in  dec(enna)  de  Ex(tra)- 
port(am),  nup(er)  Joh(ann)is  Haukins,  et  is  cot(agi)o  cum  cur(tilagio),  in 
dec(enna)  de  Ex(tra)port(am),  nup(er  Rob(er)ti  et  Anne  Weston,  ex  r(eddi- 
cione)  Willi(elmi)  Skoryer,  p(at)ri8  sui,  h(ab)end(i8:  Et  de  xi'  de  Joh(anne) 
Sandon,  fil(io)  Thome  Sandon,  pro  i  mes(uagio)  et  i  ferling(o)  terre 
nat(ive),  in  dec(enna)  de  Russheton,  et  pastura  de  ii  ani(nialibu8  in  Rus- 
sheton  agro,  in  dec(enna)  de  Russheton,  ex  r(eddicione)  <l(i)ct(i)  Thome 
Sandon  h{ab)end(o):  Et  unde  idem  Joh(ann)es  priua  finivit(6)  pro  i 
dayn  (a)  terre  nat(ive)  in  Gravellond,  in  dec(enna)  de  Russheton,  ex  r(ed- 
dicione)  Rob(er)ti  Gardiner,  attrahend(o)  sibi  residuum  ten(ementi)  et 
terre  d(i)ct(i)  Thome  Sandon,  cum  acciderit,  h(ab)end(o) :  Et  de  vi»  viii** 
de  Johanna  nup(er)  ux(ore)  Joh(ann)i8  Slye,  pro  i  acr(a)  p(ra)ti  in  Pit- 
mede,  in  dec(enna)  de  Holewey,  que  nup(er)  fuit  p(redi)c(t)i  Joh(ann)i8, 
nup(er)  viri  sui,  retinend(a) :  Et  de  xx**  de  Thoma  fil(io)  Nich(ola)i  Ley, 
pro  i  dayn(a)  terre  in  fine  gardini,  in  dec(enna)  de  Ilolewey,  ex  r(eddi- 
cione)  d(i)ct(i)  Nich(ola)i,  attrahend(o)  sibi  residuum  ten(ementi)  et  terre 
d(i)ct(i),  Nich(ola)i,  videl(ice)t,  ii  cot(agia)  et  viii  acr(as)  terre  de  ov(er)- 
lond,  in  dec(enna)  p(re)dict(a),  cum  acciderit,  h(ab)end(o) :  Et  de  xx* 
iiii**  de  Ric(ard)o  Gardiner,  pro  i  mes(uagio)  et  i  ferling(o)  terre  nat(ive), 
et  quinq(ue)  acr(i8)  terre  nat(ive),  i  cot(agio)  cum  curt(ilagio),  cont(inente) 
li  dayn  (a)  terre,  et  i  acr(am)  p(ra)ti  de  ov(er)lond,  in  Pitmede,  in  dec(enna) 
de  Stoke,  ex  r(eddicione)  Petri  Sacyn,  h(ab)end(i8) :  Et  de  vi'  x*  de  Jo- 
h(ann)e  Sandon,  pro  i  mes(uagio)  et  quin(que)  acr(i8)  terre  nat(ive),  et  pas- 
tura  ad  ii  an(imali)a,  in  Russheton  More,  ex  r(eddicione)  Willi(elm)i 
Colake,  al(ia)s  Gander,  h(ab)en<l(is) :  Et  de  xxx*  *ii*  de  Thoma  r-^^^^ 
Marler,  pro  i  mes(uagio)  et  quinque  acr(is)  terre  nat(ive),  et  pastura  *- 
ad  ii  ani(mali)a,  in  Russheton  More,  et  ii  acr(is)  p(ra)ti  de  ov(er)lond,  in 
Gosehey,  in  dec(enna)  de  Russheton,  ex  r(eddicione)  Johannis  Marler, 
h(ab)end(i8) ;  Et  de  xx*  de  Thoma  Marler,  pro  eo  q(uo)d  concessit  prefate 
Johanne,  quodd(a)m  corrod(iu)m  (c)  exiens  de  i  mes(uagio)  et  quinque 

(a)  Vide  tupra,  449  (a).  (6)  Supra,  459  (6). 

(c)  "  There  is,  and  always  hath  been,  within  the  said  manor  another  kind  of  surrender  condi- 
tional of  customary  estates  of  inheritance,  as,  namely,  where  there  is  a  particular  interest  reserved 
to  the  surrenderor,  or  to  bis  wife  or  any  other  person,  for  life  or  lives,  or  any  number  of  years, 
either  of  the  whole  lands,  or  of  any  rent  or  profit  to  be  issuing  out  of  the  same  lands  so  sur- 
rendered; in  which  case  the  particular  interest,  rent,  or  profit  so  reserved  upon  the  same  surrender, 
is,  and  always  hath  been,  called  a  customary  corody  /  into  which  corody  the  party  to  whom  the 
same  corody  hath  been  limited,  hath  used,  by  the  custom  of  the  said  manor,  to  enter  and  enjoy 
the  SAine  accordingly,  to  his  own  private  use."    Customs,  No.  10. 

*'  If  an  abbot  of  his  own  head  grants  to  A.  a  corody,  without  more,  nihil  operaiur,  unless  he 
says  also, — to  wit,  12  catt  of  bread  and  12  bagunhilU  of  beer  per  week,  which  is  a  good  grant  of  a 
right  to  bare  these  things.  This,  however,  is  not  a  corody  but  a  profit;  for,  every  corody  restfs 
npon  foondership  (of  the  religious  house  in  which  the  corody  is  to  be  granted)."  T.  22  E.  4,  fo. 
li^,  pi.  43,  per  Uussby,  C.  J.,  and  Fairfax,  J.  It  seems  doubtful  whether,  in  the  absence  of 
express  reservation,  a  right  to  grant,  or  rather  a  right  to  require  an  abbot  to  grant  or  furnish,  a 
corody,  aoorues  to  a  common  person  being  a  founder,  or  whether  such  right  is  matter  of  prero- 
gative, and  is  confined  to  cases  where  the  religious  house  is  of  royal  foundation :  Abbot  of  St. 
Oswald's  ease,  T.  44  E.  3,  fo.  3,  pi.  24,  pi.  33,  reported  also,  50  Lib.  Ass.  fo.  325,  pi.  6 ;  M.  1  E.  4, 
fo.  10,  pL  20;  M.  21  E.  4,  fo.  81,  pi.  34  (upon  a  demurrer  in  Chancery,  argued  in  the  Exchequer 
Citaiaber,  on  th«  retam  to  a  commission  npon  a  petition  of  right  brought  by  abbot  of  Leicester, 
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acr(is)  terre  nat(ive),  et  li  acr(is)  p(ra)ti  de  ov(er)lond,  durante  vita  ip(8)iii8 
Jahanne,  Tidel(ice)t,  ai8iament(um)  et  lib(eru)m  introitum  et  exit'um  ad 
ignem  et  aq(uam),  ac  i  cam(er)am,  necnon  victam  et  restitum  sufficient- 
(es),  et  iii*  annuatim  solvend(o8):  Et  si  dict(u)8  vict(u8)  et  vestit(us) 
^  *non  ei  placuerit,  q(uo)d  ex  tunc  p(re)dict(us)  Thomas  solvet  p(re)- 

-'  fate  Johanne  annuatim  xzxiii'  iiii'^  ad  quatuor  ann(i)  term(in)oa 
solvend(os) :  Et  si  contingat,  &c.,  q(uo)d  ex  tunc,  ic. :  Et  de  v»  iiii*  de 
Ric(ard)o  Godde,  pro  i  cot(agio)  cont(inente)  iii  dajn  terre,(a)  in  dec(enna) 
de  Ex(tra)port(am),  ex  r(eddicione)  Johanne  Scorwey,  h(ab)end(o) :  Et  de 
xii*  de  Thoma  Sandon  pro  ii  acr(is)  et  di(midio)  terre  de  ov(er)lond,  in 
Blakedon,  in  dec(enna)  de  Russheton,  ex  r(eddicione)  Alicie  Fisher, 
h(ab)end(o) :  Et  de  ii*  vi*  de  Ric(ard)o  Abcombe  pro  i  acr(a)  terre  na- 
t(ive)  voc(ata)  Highwey,  in  dec(enna)  de  Stoke,  ex  r(eddicione)  Nich(ola)i 
Abcombe,  attrahend(o)  sibi  residuum  ten(ementi)  et  terr(e)  dicti  Nich(ola)i 
videl(ice)t,  unum  mes(uagium)  et  quinq(ue)  acr(a8)  terre  nat(ive),  in  de- 
c(enna)  p(re)dict(a),  cum  acciderit,  h(ab)end(o) ;  ita  q(uo)d  d(omi)nu8  h(ab)- 
ebit  no(m)i(n)e  h(er)iett(i)  i  jument(um)  p(re)c(ii)  viii*  vi"*  :  Et  de  xvii* 

vi"*  de  Thoma  Hill,  pro  i  me8(uagio)  et  quinq(ue)  acr(is)  terre  nat(ive),  et  ii 
acr(is)  terre  et  p(ra)ti  de  ov(er)lond,  in  dec(enna)  de  Holewey,  ex  r(eddi- 
•  cione)  Joh(ann)is  Marshall,  h(ab)end(is) ;  et  p(re)dictu8  Thomas  manucepit 
pro  fine(6)  Joh(ann)is  Marshall,  et  exon(er)abit  Joh(ann)em  ab  eod(em),  &c.  : 
Et  de  vi'  ii*  de  Johanna,  nup(er)  ux(ore)  Joh(ann)i8  Blakeslond,  pro  i  mes- 
(uagio)  et  quinq(ue)  acr(is)  terre  nat{ive),  etiii  dayn(a)  terre  voc(ate)  Hean- 
dole,  in  dec(enna)  de  Holewey,  que  nuper  fuerunt  dicti  Joh(ann)i8  nuper 
viri  pro  sui,  retinend(i8) :  Et  de  vii*  de  Ric(ard)o  Hey  ward,  i  cot(agio) 
cum  curt(ilagio)  cont(inente)  dayn(a)  terre  de  ov(er)lond,  in  dec(enna)  de 
Ex(tra)port(am),  nuper  Joh(ann)is  Dier,  ex  r(eddicione)  Joh(ann)is  Adams, 
de  Estayte,  h(ab)end(o) :  Et  de  xxxiii'  viii*  de  Will(ielm)o  Rocheman, 
pro  Thomasia  Redy,  cum  terra  sua,  videl(ice)t,  i  mes(uagio)  et  i  fer- 
ling(o)  terre  nat(ive)  et  pastura  ad  ii  ani(mali)a  in  Russheton  More,  in 
*4.7^1  *dec(enna)  de  Russheton,  h(ab)end(is) :  Et  de  xx*  de  Rob(er)to 
■*  Atwill,  laborer,  pro  i  cot(agio),  cum  suis  pertin(entiis),  in  dec(en- 
na)  de  Ex(tra)port(am),  nuper  Johanne  Combe,  ex  r(eddicione)  Henr(ci)i 
Dyte,  h(ab)end(o :  Et  de  iii*  iv*  de  Will(ielm)o  Jenyn,  pro  i  acr(a)  terre 
nat(ive),  voc(ata)  Litelmede,  juxta  aquam,  in  dec(enna)  de  Wodelond,  ex 
r(eddicione)Will(ielm)i  Fairshere,  attrahend(o)  sibi  residuum  ten(eroenti. 
et  terre  d(i)c(t)i  Will(ielm)i,  Fairshere,  videl(ice)t,  i  mes(uagium)  et  di- 
(midium)  virg(ate).  terre  nat(ive)  in  eadem  dec(enna),  cum  acciderit, 
h(ab)end(is) ;  ita  q(uo)d  d(omi)n(u)s  h(ab)ebit  no(m)i(n)e  h(er)iett(i)  i  vac- 
cam  p(re)ci(i)  xiv',  si,  &c. :  Et  de  ii'  de  Will(ielm)o  Jenyn,  pro  eo  q(uo)d 
concessit  Isabelle  ux(ori)  Will(ielm)i  Fairshere,  quodd(a)m  corrod(iu)m 
exiens  de  i  mes(uagio)  et  di(midio)  virg(ate)  terre  nat(ive),  in  dec(enn») 

praying  to  be  relieved  of  a  corodj) ;  Longo  Quinto,  fo.  118;  Bro.  Abr.  Corodit,  pi  16.    And  Mt 
P.  N.  B.  tit.  Prohibition. 
Co)  Vide  ntpra,  46»  (a).  (&)  Vide  cupro,  4b»  (&}. 
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de  Wodelond,  videl(ice)t,  lib(eru)m  introitum  et  exitum  ad  ignem  et 
aquam,  unam  cam(er)am  voc(atain)  le  ynner  chamber,  et  i  solar(iu)m,  et 
ii  plaustrat(as)  foeal(i8),  necnon  xxvi'  viii*  anDuatim  solvend(os)  ad  qua- 
tuor  anni  t(er)mi(n)os,  fructus  ii  arbor(um)  voc(atorum)  appultrees,  et 
fructus  i  arbor(is)  *  *  *^  h(ab)end(um)  et  tenend(um)  corrod(iu)m 
p(re)dictuin  p(re)fate  Isabelle  ad  term(inu)in  vite  sue,  si  ip(8)a  Isabella 
ip(s)uin  Will(ielmu)Tn  supervixerit ;  et  si  contingat  dictum  corrod(iu)m 
aretro  fore,  in  p(ar)te  vel  in.  tot o,  ex  tunc  &c. :  Et  de  xiii'  iv"  de  Joh(ann)e 
Soper,  jun.,  pro  eo  q(uo)d  d(omi)n(u)s  concessit  ei  medi€ta(te)m  firme 
pasture,  pessone,(a)  et  subbosci,  novi  p(ar)ci  de  Corffe,  in  dec(enna)  de 
Stoke,  h(ab)end(um)  sibi  secundum  consuet(udinem)  manerii  de  Taun- 
ton (6),  immediate  post  mortem  Walt(er)i  White  et  Will(ielm)i  Sachell,  qui 
tenent  p(re)dict(am)  firm(am)  ad  term(inu)m  vite  eorund(em),  et  alterius 
eorum  diutius  viven(tis),  reddend(o)  inde  annuatim  d(omi)no  ep(iscop)o  et 
successoribus  suis,  cum  *acciderit,  viii'  iv*  ad  iiii"  anni  term(inos)  r*^-^ 
in  p(re)dicto  manerio  de  Taundene(tf)  usuales,  omnes  quercos, 
fraxinos,  et  swartrees  {d)  infra  dictam  firmam  crescen(tes)  et  nutrietid(os), 
d(omi)no  ep(iscop)o  et  success(oribus)  suis  omnino  except,  et  reservat. 
ab8q(ue)  aliquo  alio  fine  per  p(re)dictum  Joh(ann)em  Soper  post  mortem 
dict(orum)  Walt(er)i  et  Will(ielm)i  redd(end)o,  sive  faciendo,  durante 
vita  d(i)c(t)i  Joh(ann)is  Soper,  h(ab)end{o) :  Et  de  xiii'  iv*  de  Rob(er)to 
Hille,  pro  eo  q(uo)d  d(omi)nus  concessit  ei  alteram  medi(et)at(em)  firme 
pasture,  pessone,(«)  subbosci  iiovi  p(arc)i  de  Corffe  jacent(i8)  in  dec(enna) 
de  Stoke,  h(ab)end(um)  sibi  secundum  con8uetud(inem)  man(er)ii  de  Taun- 
dene{(r)  immediate  post  mortem  Walt(er)i  White  et  Will(ielm)i  Sachell, 
qui  tenent  p(re)dictam  firmam  pro  term(ino)  vite  eorum  et  alterius  eorum 
diutius  viventis,  redd(end)o  inde  annuatim  d(omi)no  ep(iscop)o  et  succes- 
soribus suis,  cum  acciderit,  viii'  iiii*  iiii"'  anni  term(inos)  in  p(re)dicto 
man(er)io  de  Taundene((?)  usuales,  omnes  quercos,  fraxinos,  et  swar- 
trees {d)  super  p(re)dict(am)  firmam  crescen(tes)  et  nutriend(os),  d(omi)no 
ep(iscop)o  et  8uccess(oribus)  suis  omnino  except,  et  reservat.  absq(ue) 
aliquo  alio  fine  per  p(re)dict(um)  Rob(er)tum  Hille  post  mortem  p(re)- 
dict(orum)  Walt(er)i  et  Will(ielm)i  redd(endo),  sive  faciend(o),  durante 
vita  dicti  Rob(er)ti :  Et  de  v*  de  Henrico  Willes,  pro  i  roda  ter- 
ra nat(ive)  in  Wyndikes,  ex  r(eddicione)  Lucie  Milward,  attr(ah)en- 
d(a)  sibi  re8id(uum)  tenementi  et  terre  dicte  Lucie,  videl(ice)t,  i 
me8(uagium)  et  di(midium)  virgate  terre  nat(ive),  v  acras  p(ra)ti,  voca- 
t(a8)  Somerlcse  alias  Meedlond,  in  dec(enna)  de  Galmyngtoh,  p(re)dicto 
mesifuagio)  annex(as),  xi  acras  p(ra)ti  de  ov(er)lond  in  Uncar.,  iii  acras 
*p(ra)ti  vocat(a8)  Chilmerysmede,  et  i  acram  ibid(em),  nuper  Jo-  r^A*7^ 
h(ann)is  Billyng,  in  dec(enna)  p(re)dicta,  cum  acciderit,  h{ab)end- 

(a)  Pastio  poreorum  in  $\ltn§  (Pannage).     1  Monastio.  Anglic,  p.  594. 
(6)  Vide  infra,  474  (a). 

(e)  Here,  the  manor  bears  different  names  in  the  same  sentence.     Vide  tttpra,  p.  473;  vidk 
etiam,  tupra,  p.  456  (a). 

(d,  Qwxre  ^e  meaning  of  this  word.  ^e)  Vide  euprOf  (a). 
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(iis) ;  ta  quod  d(omi)nu8  h(ab)ebit,  no(m)ine  h(er)ietti,  i  bovem  p(re)ci(i)  xxvi« 
viii*,  si,  &c. :  Et  de  x»  de  Margaretta  Taverner,  pro  ii  cotag(iis)  cum  cur- 
tilag(ii8)  continen(tibus)  .  dayn  terre,  in  dec(enna)  de  Ex(tra)port(am), 
nup(er)  Joh(annis)  Taverner,  quondam  viri  sui,  retinend(o) :  Et  de  x*  de. 
Rob(er)to  Hille,  pro  ii  cot(agi8s)  cum  curtilag(iis),  continent(ibus) 
dayn  terre  nat(ive),  in  dec(enna)  de  Ex(tra)port(am),  ex  r(eddicione)  Mar- 
gerie  Taverner,  h(ab)end(o) :  Et  de  ii'  de  Joh(ann)e  Kene,  pro  di(midio) 
acre  terre  na(tive)  in  Dustlond,  in  australi  parte  ejusdem,  in  dec(enna)de 
Stoke,  ex  r(eddicione)  Stefani  Kene,  patris  sui,  attrahend(o)  sibi  residuum 
tenement!  et  terre  dicti  Stefani,  videl(ice)t,  i  mes(uagium)  et  di(midium) 
virgate  terre  nat(ive)  in  dec(enna)  p(re)dicta,  acras  p(ra)ti  de  ov(er)- 
lond  in  Widemede,  efc  acras  p(ra)ti  de  overlond  in  Pitmede,  in  de(cen- 
na)  de  Holewey,  cum  accident,  h(abe)nd(o) ;  ita  quod  d(omi)nus  habebit, 
no(min)e  h(er)ietti,  i  vaccam  p(re)cii  x"  iv**,  si,  &c. :  Et  de  xx'  iv*  de  Jo- 
h(ann)e  Wytherton,  alias  Cardemaker,  pro  i  cotag(io),  cum  suis  pertinent- 
(iis),  in  dec(erina)  de  Ex(tra)port(am),  ex  r(eddicione)  Joh(ann)is  Fyssher, 
h(ab)end(o) :  Et  de  xii**  de  Rob(er)to  More,  pro  i  aero  p(ra)ti  de  ov^er)lond 
in  Hardemede,  nuper  in  tenura  Will(ielm)i  Goly,  ex  r(eddicione)  Joh(ann)i8 
Coton,  h(ab)end(o) :  Et  de  xx*  de  Thoma  Sandon,  pro  eo  q(uo)d  Joh(ann)- 
es  Sandon  concessit  p(re)fato  Thome  q(uo)dd(a)m  corrrod(iu)m  exiens  de 
i  me8(uagio)  et  i  ferling(o)  terre  na(tive),  in  dec(enna)  de  Russheton,  videl- 
(ice)t,  aisiamentum  infra  aulam,  lib{er)um  introitum  et  exitum  ad  ignem 
et  aquam,  ac  omnia  {sic)  domes  et  cam(er)as  infradicti  mes(uagii)  sibi  sep- 
(ar)al(iter)  omni  tempore  anni,  et  i  acram  terre  voc(atam)  le  Cakeside ; 
*47fi"l  ^(*^)®'^^('i'^)  Gt  tenend(um)  corrod(iu)m  p(re)dict(um)  *p(re)fato 
Thome,  ad  term(inum)  vite  sue,  absq(ue)  aliquo  inde  redd(end)o, 
ad  quorumq(ue)  manus  dicte  mes(uagium)  et  terre  in  posterum  devenerint, 
h(ab)end(o) :  Et  de  iv"  x'  de  Johanna,  nup(er)  uxore  Will(ielmi)  Whitte- 
horne,  pro  i  mes(uagio)  et  di(midio)  virgate  terre  nat(ive),  ac  pastura  ad 
iiii"'  a(n)i(m)alia  in  Russheton  More,  in  dec(enna)  de  Russheton,  iiii"  acris 
terre  de  ov(er)lond,  in  Blakedon,  et  ii  acris  p(ra)ti  de  ov(er)lond,  in  Hard- 
raede,  in  dec(enna)  p(re)dicta,  que  nup(er)  fuerunt  p(re)dicti  \Vill(ielm)i, 
nu(per)  viri  sui,  retinend(i8) :  Et  de  iii*  iv*  de  Cecilia  Selwode,  eo  quod 
dat  d(om;)no  de  fine  pro  licencia  dimittendi(a)  ad  firmam,  i  mes(uagium), 
i  toftum,  et  ii  ferling(os)  terre  nat(ive),  et  i  acram  terre  de  ov(er)lond 
apud  Le  Hayne,  in  dec(enna)  de  Stoke,  in  hundredo  de  Holway,  cuidaro 
Will(ielm)o  Hakeshall,  h(ab)end(um)  et  tenend(um)  mes(uagium),  toftum, 
et  terram  p(re)dict(am)  p(re)fato  Will(ielm)o,  a  festo  S(aiic)ti  Mich(ael)i3 
Arch(angel)i  proximo  future  usque  ad  finem  term(ini)  duodecim  annorum 
ex  tunc  proximo  scquent(ium)  et  plenarie  complend(orum),  rcdd('end)o 
d(om)ino  ep(iscopo)  annuatim  durante  term(ino)  p(re)dicto,  redd(it)ii8 
p(re)dict(orum)  mes(uagii),  tofti,  et  terre  p(re)dicte,  debit(os)  et  consuet- 
(os) :  Et  de  xx'  vi**  recept(is)  de  d(omi)na  Johanna  Grynfeld,  vidua,  pro  ii 

(a)  Vido  Customs,  Nos.  7,  44. 
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cot(agii8)  cum  curt(ilagiis)  et  suis  pcrt(inentii8),  in  dec(enna)  de  Ex(tra)- 
port(am),  ex  r(eddicione)  Thome  Spyring,  h(ab)end(is). 

"  Summa,  xxiii"  xvii*  iv*"(a) 
^^  Perqui8{ita)  curie.yfi)     Et  de  viii*  vii**  de  perqui8(iti8)  turni  S(anc)ti 
Martini,  hoc  anno :  Et  de  x*  x*  de  perquis(iti3)  turni  de  Hockdey,  hoc 
anno:  Et  de  Ixxii'  xi*  de  perquis(itis)  omnium  pernearum(c)  cur(ie),  hoc 
anno^  cum  xviii'  x^  de  fine  custum(ariorum)  *tenenc(ium)  pro  eorum 
Becta,  de  tribus  septiman(i8)  in  tres,  relax(anda)(rf) ;  xii«  x*  extrahu-  L 
ris  curie ;  xii'  iii*  de  aliis  p(er)qui8(itis).(e)         "  Summa,  iiii"  xi*  m\g) 

"  Summa  tot(ali8)  receptum,  iiiixx"  ii*  iii*  q(uadrans)/'(A) 

Then  follow  the  several  heads  and  items  of  discharge,  «.  e.  the  credit 
side  of  the  reeve's  account  with  the  lord : — 

"  Acquiet{ancie)  redd(it)u8  et  op{er)um,']  Idem  comput(at)  in  acquiet^ 
(ancia)  redd(it)u8  et  op(er)um  unius  budelli  per  annum,  p(ro)ut  allo(catur) 
in  quamplurib(us)  comput(is)  p(re)cedent(ibus),  iiii'  x* :  Et  in  acquiet(ancia) 
op(er)ifm  p(re)pos(iti)  ib(ide)m  per  annum,  causa  off(ic)ii  sui  exercend(i), 
p(ro)ut  allo(catur)  in  diversis  comput(i8)  p(re)cedentibu8,  iiii'  iii* :  Et  in 
acquiet(ancia)  unius  budelli  de  wodlond,  UNius  wod(wardi)  de  haidk- 
WODE,  unius  wodward(i)  de  Knolle  Wode,  videl(ice)t  quol(ibe)t  eorum  ii* 
ob(olus)  per  annum,  causa  oflSc(iorum)  su(orum)  exercend(orum),  p(ro)ut 
allo(catur)  in  diversis  comput(is)  p(re)cedentibus,  vi'  i*  ob(olus) :  Et  in 
acquiet(ancia)  op(er)um  diversorum  custom(ariorum)  op(er)ancium  dayn 
circa  nettiam.  mol(endi)norum  castri  et  alibi  infra  do(miniu)m,  p(ro)ut 
consi(mi)les  allo(cationes)  facte  sunt  ex  antiqua  consuetud(ine)  ; 
sicut  continet(ur)  in  diversis  comput(is)  p(re)cedentibus,  iii»  ii*. 

"  Summa,  xviii'  vi*  ob(olus)."(i) 

*"Et  in  defectu  redd(it)us  terre  quondam ,  superius  one-  r^^^r^ 

rat(i)  in  titulo  redd(it)us  assise  ad  xii*,  tract(e)  in  d(onii)nicum —  L 
Bumma  xii** :  Et  in  defectu  redd(it)us  terre  quondam  Ric(ar)di  Ligh,  supe- 
rius onerat(i)  in  titulo  redd(it)us  assise  ad  viii'  vi*,  tract(e)  in  d(omi)ni- 
cum  per  annum,  prout  allocatur  in  quamplurib(us)  comput(is)  p(re)ceden- 
t(ibus)  de  viii'  vi*:  Et  in  defectu  redd(it)us  terre  de  Pixtdn,  superius 
onerat(i)  in  dicto  titulo  ad  xl»  v*"  per  annum,  eo  quod  date  sint  Baldewino, 
filio  Gerard(i),  in  excambio  pro  Corff,  Fulford,  et  Naylesborne,  per  ep(is- 
cop)um  Ric(ard)um  xl'  v* :  Et  in  defectu  redd(it)us  terre  quondam  Jor- 

(a)  23^.  17*.  Ad, 

(b)  Vide  3  M.  A  R.  Ift3.  (e)  Query  meaning  of  this  term. 

(d)  Ab  to  fines  payable  for  being  freed  fVom  the  obligation  to  attend  the  three-weeken  court, 
vee  Customs,  No.  32. 

(<)  In  the  account  of  the  two  reeves  («ipro,  463,  n.)  of  Taunton  borough  for  this  year  (1521- 
1522),  credit  is  given  for  2Qd.  as  perquisites  of  the  Pipoudre  court. 

(g)  U.  U».  3d. 

(h)  SOL  2f.  Hd. 

Under  the  head— Exitus  Manerii — the  reeve  of  Nailesborne  charges  himself:  "Et  de  ii»  vi*,  da 
residno  denar(iorttm)  be(ati)  Petri  (Peter's  pence,  otherwise  called  Romescot)  ib(ide)m,  per 
annum." 
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dani  de  Fiddew,  superius  onerat(i)  in  dicto  titulo  ad  iv*  vi'*  per  annum, 
tract(e)  in  d(omi)nicum  per  ep(iscop)uin  Godefrid(um)  (a)  iiii"  xi**:  Et 
in  defectu  redd(it)us  terre  de  Brigwater,  superius  onerat(e)  in  dii»co 
titulo  ad  iii'  per  annum,  eo  quod  ablat(e)  sint  per  Will(iel)mum  Braer 
tempore  ep(iscop)i  Geoflf(red)i  (a)  iii' :  Et  in  defectu  redd(it)us  terre  quon- 
dam Joh(ann)is  Cleefle,  in  la  Flor6  superius  onerat(i)  in  dicto  titulo  ad  vi% 
tract(e)  in  d(omi)nicum  d(omi)ni  vi» :  Et  in  defectu  redd(it)us.  quondam 
Philippi  Dawe,  pro  una  acra  p(ra)ti  ibid(em)  superius  onerat(i)  in  dicto  titulo 
id  xii**,  tract(a)  in  d(omi)nicum,  per  annum  xii* :  Et  in  defectu  redd(it)u3 
^erre  quondam  Thome  Godelake,  pro  una  acra  p(ra)ti  juxta ,  supe- 
rius onerat(i)  in  dicto  titulo  ad  vi**,  tract(a)  in  d(omi)nicum,  per  annum 
vi**:  Et  in  defectu  redd(it)us  terre  quondam  Nich(ola)i  Atwille  pro  ii 
acris  p(ra)ti  superius  onerat(i)  in  dicto  titulo  ad  iiii%  tract(i8)  in  d(omi)- 
nicum,  per  annum  iiii* :  Et  in  defectu  redd(it)us  unius  acre  p(ra)ti  juxta 
vivar(ium)  quondam  Thome  Wallyng,  superius  onerat(i)  in  dict(o)  titul(o) 
ad  iiii**,  tract(e)  in  d(omi)nicum,  per  ann(um)  iiii* :  Et  in  defectu  redd(it)u8 
i  acre  p(ra)ti,  quondam  Ric(ard)i :  Et  in  defectu  redd(it)u8  terre  qilondam 
♦J.7Q1  Walt(eri)  Portman,  •superius  onerat(i)  in  dicto  titulo  ad  v» :  modo 
J  dimittitur  pro  iii*:  Summa  defectus,  ii*:  Et  in  defectu  redd(it)us 
cujusdara  vie  per  quondam  Will(ielm)um  Gore,  jacen(te)  juxta  terr(am) 
nuper  Joh{ann)is  Lychefeld,  in  Ex(tra)port(am),  tenden(te)  usque  terram 
p(re)dicti  Will(elm)i,  superius  onerat(e)  in  dicto  titulo  ad  xx"*  per  annum, 
eo  quod  p(re)dict(us)  Will(elm)us  mortuus  est  et  via  predicta  non  occu- 
pat(ur)  :  Summa  defectus,                                 "  Summa,  liiii'  xxiii*."(6) 

*'Et  in  denar(iis)  liberat(is)  Joh(ann)i  Welling  receptori  (<?)  castri  de 
Taunton,  de  exitibus  hujus  anni,  per  manus  dicti  receptoris.  £x.((2} 

"^«  quietm  est.*' 

The  other  pipe-rolls  of  the  hundred  of  Holway,  rejected  by  the  learned 
judge,  contained  entries  of  a  similar  character,  and  were  in  the  same 
form.  In  one,  credit  is  taken  by  the  reeve  for  a  payment  to  workmen 
for  making  bricks  for  the  lord  in  his  wood  at  Haidwood ;  in  another,  for 
a  payment  to  a  carpenter  for  repairing  a  gate  in  Haidwood. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  said: — "The 
•4.ftm   q^^stion  for  your  consideration  is,  *whether  the  intention  was,  to 
-^   grant  the  surface,  or  to  grant  the  land :  and  it  lies  within  a  nar- 
row compass.    But,  to  prevent  the  necessity  of  the  parties  coming  again, 

(a)  Godfrey  and  Qeoffrey  were  the  same  bishop. 
(6)  21.  15«.  llrf. 

(c)  "  The  castomarj  tenants  are,  upon  being  snmmoned,  to  attend  once  a  year  at  a  choice  court, 
at  which  they  are  to  make  choice  of  the  lord's  officers  for  the  year  following, — ^a  receiver,  one 
several  reeve  for  every  hundred  to  collect  the  lord's  rents,  beadles  to  serve  the  lord's  courts  and 
to  gather  the  amercements  and  customary  works,  and  to  make  account  thereof  to  the  reeve." 
Customs.  No.  30.    Et  ride  tupra,  463  (6). 

(d)  "All  rents,  fines,  beriots,  works,  and  customs  which  are  due  and  payable  to  the  lord  of  the 
manor  every  year  have  usually  been  paid  by  the  reeves  in  every  hundred,  and  others  to  whom  it 
doth  appertain,  unto  the  lord's  officers  at  Winchester,  according  to  their  usual  and  accostomed 
times;  and  ought  never,  by  the  custom  of  the  said  manor,  to  be  drawn  any  fUrther  for  the  pay 
ment  of  the  same."    Customs,  No.  45. 
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I  will  take  your  opinion  upon  two  points,  which  are  not  wholly  questions 
of  law.  In  the  first  English  court-roll,  relating  to  this  property,  which  is 
of  the  year  1745,  the  copyhold  estate  is  described  as  *  The  pasture,  wood, 
and  underwood  of  Ilaydwood,  containing  by  estimation,  sixty  acres,  with 
the  appurtenances/  In  all  the  subsequent  court-rolls,  the  copyhold  is 
described  in  the  same  terms. 

**  I. will  take  your  opinion,  first,  upon  the  question, — whether,  by  these 
words,  was  meant  *  pasture  land,  wood  land,  and  underwood  land,'  refer- 
ring to  the  user,  which  may  be  resorted  to  for  the  purpose  of  explaining 
the  words  used,  and  ascertaining  whether  it  was  intended  to  pass  the 
land  itself.'Xtf) 

The  learned  judge  then  read  the  evidence  of  Ham  and  the  other 
witnesses  called  for  the  defendant  as  to  the  state  and  user  of  the  land. (ft) 
The  jury  said,  "  We  consider  that  the  words  included  the  land  itself." 

The  learned  judge  proceeded, — 

"  With  respect  to  the  second  point  on  which  I  desire  to  have  your 
opinioh,  I  would  observe,  that  there  was  some  evidence  that  this  wood, 
called  Haidwood,  had,  in  early  time8,(c)  teen  in  the  hands  of  the  lord." 
His  lordship  then  called  the  attention  of  the  jury  to  such  of  the  pipe- 
rolls  as  had  been  received  in  evidence;  adding:  "It  is  said  by  the 
defendant  that*  no  explanation  has  been  given  as  to  the  nature  of  those 
rolls  ;  and  you  should  take  into  your  consideration  the  survey  of  1572, 
and  correct,  if  possible,  the  one  set  of  entries  by  the  other.  From  the 
first  time  the  roll  is  in  English,  we  find  a  change.  This  *may  r^it^o-i 
have  arisen  from  the  tenant's  requiring  a  statement  of  his  actual 
interest.  I  will,  therefore,  put  the  same  question  with  reference  to  the 
ancient  Latin  entries  as  I  did  with  reference  to  the  modern  English 
entries, — whether,  by  the  words  '  pasture  of  the  wood  and  underwood 
of  Haidwood,'  it  was  intended  to  point  out  the  land  on  which  the  wood 
and  underwood  grew  ?(d) — whether  the  terms  were  used  as  descriptive 
of  the  land  itself  ?  Can  you  so  infer  from  the  modern  user  ?(d)  The 
jury  said,  "We  find  as  before." 

Exceptions  were  tendered  in  respect  of  each  of  the  questions  submitted 
to  the  jury ;  but  that  course  was  abandoned,(e)  and  no  bill  of  exceptions 
was  sealed. 

Manning^  Serjt.,  in  Easter  term  last,  moved  for  a  new  trial,  on  three 
grounds, — the  improper  rejection  of  evidence, — ^misdirection, — and,  that 
the  verdict  was  against  the  evidence. 

Upon  the  first  point,  he  referred  to  an  entry  in  which  the  reeve  of 

(o)  This  question  was  excepted  to.  (6)  Supra,  p.  461. 

(c)  HVlAi'n  legal  memory. 

{d)  This  formed  the  subject  of  another  exception. 

(e)  Upon  the  prosecution  of  the  bill  of  exceptions,  the  most  favonrable  result  would  hay*  been 
the  awarding  of  a  venire  de  novo,  which,  after  much  expense  and  delay,  would  not  have  been 
more  beneficial  than  a  new  trial,  except  as  containing  on  the  record  an  intimation  as  to  the  coutm 
which  ought  to  be  pursued. 
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Hoi  way  takes  credit  for  money  paid  to  a  carjpenter  for  repairing  a  gatt 
in  Haidwood,  the  reeve  charging  himself  in  the  account  with  14«.  received 
for  wood  sold  from  Haidwood  in  the  same  year,  and  with  13«.  4t?.  for 
wood  sold  in  Whitford  the  same  year.  [Wilde,  C.  J.  I  have  been  in 
several  cases  in  which  it  was  distinctly  decidied  that  it  was  receivable  in 
evidence  by  force  of  the  discharge. (a)  Some  of  those  cases  have  been 
reported.  I  don't  know  whether  Ward  v.  Lord  Durham  was.(6)]  It  was 
*48"^1  ®^  decided  in  the  reported  *ca8es  of  Crease  v.  Barrett,  1  C.  M.  & 
^^  R.  919,  5  Tyrwh.  458,  and  Doe  v.  Turford,  3  B.  &  Ad.  890.  The 
document  being  admissible  for  one  purpose,  was  admissible  for  all  pur- 
poses ;  Mayor  of  Exeter  v,  Warren,  5  Q.  B.  773. 

Secondly,  there  was  misdirection  in  the  learned  judge's  first  taking 
the  opinion  of  the  jury  upon  the  effect  of  the  modern  entries  coupled 
with  the  modern  user,  and  withdrawing  their  attention  from  the  ancient 
entries.  There  could  be  no  doubt,  that,  looking  at  the  modern  entries 
and  the  modern  user  alone^  the  construction  to  be  put  upon  those  entries 
would  be  that  the  whole  interest  passed ;  and  the  jury  found  the  only 
verdict  which  upon  that  one-sided  view  of  the  case  they  could  find.  The 
learned  judge  then  put  the  second  question, — whether  by  the  old  Latin 
entries  the  whole  interest  was  intended  to  pass  ?  Here,  they  were  ham- 
pered by  the  answer  which  they  had  returned  to  the  first  question.  Aa, 
the  jury  had  already  found  that  the  copyhold  estate  had,  for  more  than 
100  years,  included  the  whole  interest  in  the  land,  it  would  have  been 
inconsistent  with  the  immemorial  continuous  identity  of  the  customary 
tenement,  to  find  that  the  Latin  entries  had  conferred  a  more  limited 
right  upon  the  copyholder. 

But  the  learned  judge  ought  not  to  have  left  these  matters  to  the  jury 
at  all.  It  was  for  him  to  decide  upon  the  effect  of  these  written  docu- 
ments, after  the  jury  had  ascertained  the  existence  or  non-existence  of 
any  extrinsic  facts  which  could  affect  the  construction  of  those  documents. 

Thirdly,  the  evidence  actually  admitted  by  the  learned  judge,  was 
BuflScient  to  entitle  the  plaintiff  to  a  verdict. 

Kinglake,  Serjt.,  and  M,  Smith,  now  showed  cause.  The  contention 
on  the  part  of  the  lessor  of  the  plaintiff  *will  be,  that,  under  the 
J  words  ^^pastura  bosci  et  subbosci,''  in  the  ancient  grants  produced 
at  the  trial, — and  which,  in  the  modern  entries,  since  the  statutes  4  G.  2, 
c.  26,  and  6  G.  2,  c.  14,  are  rendered  "  pasture,  wood,  and  underwood," 
— the  herbage  only  passed,  and  not  the  soil  itself.  There  is  nothing  in 
the  nature  of  the  entries  in  question  to  render  inadmissible  evidence  of 
usage,  to  explain  the  ambiguity  of  the  terms  used,  and  to  show  that  they 
were  intended  to  convey  the  land.  And  for  this  purpose  the  evidence 
that  was  given  at  the  trial  was  amply  sufficient.  The  authorities  show 
that  the  word  ^^paatura'  is  suflSciently  large  to  carry  the  land.     In  Co 

(o)  The  lord  chief  justice  w<is  not  in  court  when  cause  wm  shown  against  the  role. 
(b)  Tried  at  the  Hants  Sammar  Assizes,  IS3S,  cor.  Qaselee,  J. 
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Litt.  4  b,  it  is  said :  "  If  a  man  hath  twenty  acres  of  land,  and  by  deed 
granteth  to  another  and  his  heirs  vesturam  terrce^  and  maketh  livery  of 
seisin  secuvdum  formam  chartce^  the  land  itself  shall  not  pass,  because 
he  hath  a  particular  right  in  the  land :  for,  thereby  he  shall  not  have 
the  houses,  timber-trees,  mines,  and  other  real  things  parcel  of  the  inhe- 
ritance, but  he  shall  have  the  vesture  of  the  land,  that  is,  the  corn,  grass, 
underwood,  swepage,  and  the  like,  and  he  shall  have  an  action  of  tres- 
pass quare  clausum  fregit.  The  same  law,  if  a  man  grant  herhagium 
terrce,  he  hath  a  like  particular  right  in  the  land,  and  shall  have  an 
action  quare  clausum  fregit :  but  by  grant  thereof  and  livery  made  the 
soil  shall  not  pass,  as  is  aforesaid."  "A  man  seised  of  divers  acres  of 
wood,  grants  to  another  omnes  boscos  suos,  all  his  woods, — not  only  the 
woods  growing  upon  the  land  pass,  but  the  land  itself,  and  by  the  same 
name  shall  be  recovered  in  a  prcecipe  ;  for,  ho9C09  doth  not  only  include 
the  trees,  but  the  land  also  whereupon  they  grow.  The  same  law  if  a 
man  in  that  case  grant  omnes  boscos  auos  crescentes^  &c.,  yet  the  land 
itself  shall  pass ;  as  it  hath  been  adjudged."  "  If  a  man  doth  grant  all 
his  pastures,  pasturas,  the  land  itself  employed  to  the  feeding  of  beasts 
doth  pass,  and  also  such  ^pastures  or  feedings  as  he  hath  in  another  r*4Q4 
man's  soil.  Between  pastura  and  pascuum  the  legal  difference 
is,  that  pastura  in  one  signification  containeth  the  ground  itself  called 
pasture,  and  by  that  name  is  to  be  demanded.  Pascuumy  feeding,  is 
wheresoever  cattle  are  fed,  of  what  nature  soever  the  ground  is,  and 
cannot  be  demanded  in  a  prcecipe  by  that  name."  The  same  doctrine 
is  to  be  found  in  Comyn's  Digest,  title  Grant  (E.  5).  That  usage  may 
be  received  to  construe  an  obscure  grant,  is  clear  from  many  authorities. 
Dallas,  C.  J.,  in  Chad  v.  Tilsed,  2  Brod.  &  Bingh.  406,  5  J.  B.  Moore, 
192,  says :  "  The  rule  laid  down  in  a  book  of  authority  on  this  8ubject,(a) 
is,  *  If  the  language  of  an  ancient  grant  be  obscure  or  doubtful,  con- 
stant usage  may  be  resorted  to,  to  expound,  though  not  to  control  the 
deed ;'  and  the  uniform  course  of  modern  authorities  shows,  that,  how- 
ever general  the  grant,  usage  may  afford  a  true  construction  of  it,  reduc- 
ing this  question  to  a  question  of  fact,  viz.  what  was  the  usage  here?" 
In  Stammers  v.  Dixon,  7  East,  200,  it  was  held,  that  one  may  hold  the 
prima  tansura  of  land,  as  copyhold,  and  another  may  have  the  soil  and 
every  other  beneficial  enjoyment  of  it,  as  freehold :  and  ancient  admis- 
sions of  the  copyholder  and  those  under  whom  he  claims  the  land,  by 
the  description  of  ^^tres  acras  pratiy*  may  be  construed  only  to  carry 
the  prima  tonsura,  if,  in  fact,  they  have  enjoyed  no  more  under  such 
admissions,  while  another  has  had  the  after-crop,  and  has  cut  the  trees 
and  fences,  scoured  the  ditches,  repaired  the  fences,  and  kept  the  drains ; 
though  the  copyholder  may  have  paid  all  the  rates  and  taxes, — which  was 
in  his  own  wrong.  "The  word  close,'*  said  Lord  Ellenborough,  "im- 
ports, in  the  abstract,  the  interest  in  the  soil ;  and,  if  the  defendant  only 

(a)  PhiUips  on  Evidence,  5th  edit,  VoL  I.  p.  547. 
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i^\Qr-\  ^mSLke  out  that  he  has  a  partial  interest  in  the  land,  such  as  th^ 
right  primae  tonsuraSy  the  issue  must  be  found  against  him.  And 
the  evidence  shows,  that,  from  all  time,  the  defendant's  benefit  has  been 
confined  to  the  taking  the  fore-crop,(a)  and  that  every  other  benefit  of , 
the  land  has  been  enjoyed  by  those  from  whom  the  plaintiff  claims.  We 
must,  then,  construe  the  rights  of  the  parties,  however  derived  from 
ancient  grants,  consistently  with  the  possession :  ajid  there  will  then 
exist  a  copyhold  interest  in  the  prima  tonsura  for  the  defendant,  and 
every  other  freehold  interest  in  the  land  for  the  plaintiff.  But  this,  it  is 
said,  is  inconsistent  with  the  entries  on  the  court-rolls,  which  grant  an 
interest  in  the  soil  to  the  tenant,  and  were  evidence  for  the  jury,  to 
show  in  what  right  the  defendant  claimed  and  took  the  fore-crops.  The 
admissions  are,  to  ^tre9  acraa  prati:*  but,  can  it  be  said  that  the  word 
prati  is  not  open  to  receive  any  construction  which  will  carry  a  less 
interest  than  the  whole  right  to  the  soil  ?  The  judge  thought,  that,  if 
the  usage  in  fact  were  that  the  defendant  and  those  under  whom  he 
claimed  had  never  eiyoyed  any  other  benefit  of  the  land  than  the  fore- 
crop,  and  that  those  under  whom  the  plaintiff  claimed  had  enjoyed  every 
other  benefit  of  it,  that  word  might  receive  a  construction  conformable 
to  the  actual  enjoyment :  and  I  think  he  was  right  in  that  opinion.  And 
then  he  properly  put  the  question  to  the  jury  to  say  how  the  fact  of  the 
enjoyment  was :  and,  when  they  found  that  the  possession  of  everything 
but  the  prima  tonsura  had  been  with  the  plaintiff,  he  gave  it  as  his 
opinion  that  the  word  prati  would  admit  of  such  a  construction  as  to 
pass  only  the  fore-crop  to  the  defendant,  and  that  therefore,  notwith- 
standing those  admissions,  the  jury  might  find  for  the  plaintiff, — reserving 
*4861  ^^^  ^^^  *judgment  of  this  court  the  simple  question  of  law,  upon 
the  legality  of  such  construction.  With  that  direction,  so  under- 
stood, I  do  not  find  fault,  thinking  it  substantially  right."  That  case 
is  precisely  in  point.  [Maulb,  J.  The  entries  before  1745  seem  to 
exclude  the  wood  and  underwood,  rather  than  the  land.] 

The  documents  that  were  objected  to,  and  rejected  by  the  learned 
judge, — the  pipe-rolls  of  the  manor  of  Taunton  Deane, — came  from  the 
custody  of  the  clerk  of  the  castle.  These  were  tendered  as  evidence  on 
the  ground  that  they  contained  accounts  in  which  the  deceased  reeves 
charged  themselves  with  moneys  received  on  account  of  the  lord.  They 
were  objected  to  as  altogether  inadmissible,  on  account  of  the  custody 
from  which  they  came,  and  also  on  the  ground  that  it  did  not  appear, 
upon  the  face  of  the  particular  entries,  or  on  any  other  part  of  the  ac- 
count, that  the  reeve  acknowledged  the  receipt  of  the  specific  sum  for 
which  by  the  entry  he  claimed  a  credit.  To  render  documents  of  this 
sort  admissible,  they  must  be  in  some  way  authenticated :  it  is  not  in 
general  enough  to  show  that  the  party  is  dead.  As  to  ancient  documents, 
the  rule  has  to  some  extent  been  relaxed  ;  but  still  there  must  be  some- 

*(«)  Tenernma  prata  9Hh4ceui§9e.     Ov.  Art.  L  299. 
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thing  upon  the  face  of  the  document  to  identify  it  as  the  document  which 
it  purports  to  be :  The  Mayor,  A;c.,  of  Exeter  v.  Warren,  5  Q.  B.  773. 
These  accounts  do  not  appear  to  have  been  audited,  or  signed ;  nor  is  any 
balance  struck  :  they  are  evidently  imperfect ;  and  there  is  nothing  upon 
the  face  of  them, — as  there  was  in  the  documents  tendered  in  The 
Mayor,  &c.,  of  Exeter  v.  Warren, — to  show  that  they  were  originals. 
In  Phillipps  on  Evidence,  9th  edit.,  vol.  I.  p.  310,  it  is  said :  "  It 
is  a  question  of  considerable  importance  how  far  declarations  against 
interest  are  receivable  in  respect  of  matters  forming  a  part  of 
*the  declarations,  but  not  in  themselves  affecting  the  interest  of  r^AQn 
the  declarant.  Where  decharations  of  deceased  persons,  acknow- 
ledging  the  receipt  of  money,  have  been  admitted,  it  appears  that  they 
have  often  been  admitted  as  evidence,  not  merely  of  the  fact  of  the 
deceased  having  received  the  money,  but  also  of  the  circumstances  stated 
as  the  occasion  of  the  payment."(a)  In  Warren  v.  Greenville,  2  Stra. 
1129,  upon  a  question  whether  a  surrender  to  a  recovery  could  be  pre- 
sumed, the  book  of  a  deceased  attorney  was  produced,  which  contained 
a  charge  of  a  sum  for  suffering  a  recovery,  two  items  of  which  related 
to  the  drawing  of  a  surrender ;  and  it  appeared  by  the  book  that  the  bill 
was  paid :  the  court  held  that  the  entries  were  admissible  evidence,  and 
material  upon  the  inquiry  into  the  reasonableness  of  presuming  a  sur- 
render. In  Higham  v,  Ridgway,  10  East,  109,  upon  a  question  respect- 
ing the  age  of  a  person  suffering  a  recovery,  an  entry  made  by  a  deceased 
accoucheur  in  his  book,  of  having  delivered  a,  woman  of  a  child  on  a  cer- 
tain day,  referring  to  his  ledger,  in  which  he  had  made  a  charge  for  his 
attendance,  and  marked  the  charge  as  paid,  was  held  admissible  evidence 
of  the  time  of  the  child's  birth.  Lord  Eli^nborough  there  said :  "  The 
question  is,  whether  the  books  of  a  man-midwife  attending  upon  a  woman 
at  the  time  of  her  delivery,  and  making  charges  for  such  his  attendance, 
which  he  thereby  acknowledges  to  have  been  paid,  are  evidence  of  the 
time  of  the  birth  of  the  son,  as  noted  in  those  entries.  That  the  books 
would  be  evidence  in  themselves,  as  recording  this  event  of  the  birth,  and 
other  similar  events  in  the  course  of  his  attendance  on  his  patients,  at 
the  several  times  when  they  took  place,  I  am  by  no  means  prepared  to 
say.  Nor  is  my  opinion  *in  this  case  formed  with  reference  to  rt^oo 
the  declarations  of  parents,  &c.,  received  in  evidence,  as  to  the 
birth  or  time  of  the  birth  of  their  children.  But  I  think  the  evidence 
here  was  properly  admitted,  upon  the  broad  principle  on  which  receivers* 
book3  have  been  admitted,  viz.  that  the  entry  made  was  in  prejudice  of 
the  party  making  it.  In  the  case  of  the  receiver,  he  charges  himself  to 
account  for  so  much  to  his  employer.  In  this  case,  the  party  repelled 
by  his  entry  a  claim  which  he  would  otherwise  have  had  upon  the  other 
for  work  performed  and  medicines  furnished  to  the  wife ;  and  the  period 
of  her  delivery  is  the  time  for  which  the  former  charge  is  made  ;  the  date 

(a)  See  Uie  cases  coUected  in  the  note  to  Barker  v.  Ray,  2  Rase.  67. 
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of  which  is  the  22d  of  April,  when  it  appears,  by  other  evidence,  that 
the  man-midwife  was,  in  fact,  attending  at  the  house  of  William  Fowden. 
If  this  entry  had  been  produced  when  the  party  was  making  a  claim  for 
his  attendance,  it  would  have  been  evidence  against  him  that  his  claim 
was  satisfied.  It  is  idle  to  say  that  the  word  paid  only  shall  be  admitted 
in  evidence,  without  the  context,  which  explains  to  what  it  refers :  we 
must,  therefore,  look  to  the  rest  of  the  entry  to  see  what  the  demand  was 
which  he  thereby  admitted  to  be  discharged.  By  the  reference  to  the  ledger, 
the  entry  there  is  virtiially  incorporated  with,  and  made  a  part  of,  the 
other  entry,  of  which  it  is  explanatory."  That  case  was  much  considered 
in  Davics  v.  Humphreys,  6  M.  &  W.  153.  There,  by  a  promissory 
note,  Evan  Humphreys,  W.  Davies,  and  John  Humphreys  jointly  and 
severally  promised  to  pay  to  John  Evans  300/.,  with  interest.  W.  Davies 
having  afterwards  paid  John  Evans  280Z.  on  account  of  the  note,  the  latter 
made  the  following  endorsement  upon  it : — "  Received  of  W.  Davies  the 
Bum  of  280Z.  on  account  of  the  within  note,  the  300Z.  having  been 
♦4891  **^''^i7^"^%^^^^^^^^^^^-^^'<*"  Humphret/s,*'  In  an  action  brought 
by  W.  Davies,  who  had  paid  the  whole  amount  due,  against  John 
Humphreys,  to  recover  contribution  from  him  "as  a  co-surety,"  it  was 
held  that  the  endorsement  was  admissible  in  evidence  to  prove  not  only 
the  payment  of  the  280/.,  but  also  that  the  money  was  originally 
advanced  to  Evan  Humphreys  as  principal.  And  Parke,  B.,  in 
delivering  the  opinion  of  the  court,  said  (6  M.  &  W.  166) :  "  In  the  ease 
of  stewards'  books,  the  receipts  of  money  as  rent,  would  be  equivalent 
to  the  proof  of  payment  of  money  as  rent,  and  establish  the  title  of  the 
person  receiving  it,  and  the  like.  But  the  authorities  have  gone  beyond 
that  limit ;  and  the  entry  of  a  payment  against  the  interest  of  the  party 
making  it,  has  been  held  to  have  the  effect  of  proving  the  truth  of  other 
statements  contained  in  the  same  entry,  and  connected  with  it ;  as  in 
the  case  of  Higham  v.  Ridgway,  where  the  memorandum  of  the  payment 
of  the  midwife's  charge  for  attending  a  birth,  was  held  to  be  evidence  of 
the  date  of  the  birth  ;(a)  and  Doe  v.  Robson,  15  East,  32,  where  the 
entry  of  charges  paid  for  a  lease,  as  drawn  on  a  certain  day,  was  held 
to  be  evidence  that  the  lease  was  so  drawn,  which  the  proof  by  an  eye- 
witness of  the  same  payment  on  account  of  such  charges,  would  not  have 
been :  and  there  are  many  other  cases  to  the  same  eftect.  Without 
overruling  these  cases  (and  we  do  not  feel  ourselves  authorized  to  do  so), 
we  could  not  hold  the  memorandum  in  question  not  to  be  admissible  evi- 
lence  of  the  truth  of  the  whole  statement  in  it,  and  consequently  to  be 
evidence,  not  merely  that  280/.  was  paid  by  the  plaintiff  to  the  payee, 
&8  for  a  debt  due  from  Evan  Humphreys  as  principal,  but  also  of  the 

♦4901  ^^^^  *^**  ^^®  ^^^^^  *^^*  ^^^  ^^^^  Evan  Humphreys  *to  him."    The 

-*  language  of  the  court  there  pretty  strongly  intimates  that  the 

inclination  of  judges  of  the  present  day  is,  not  to  extend  the  rule.     In 

(a)  Was  held  to  make  the  corresponding  entry  in  the  other  book  evidence  of  the  date  of  the  birth. 
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Stead  V.  Heaton,  4  T.  R.  669,  where  the  question  was  as  to  the  existence 
of  a  customary  payment  for  the  repair  of  a  parish  church,  churchwardens' 
accounts  were  produced,  in  which  were  the  following  entries : — "  Re- 
ceived of  Haworth,  who  this  year  disputed  this  our  ancient  custom ;  but, 
after  we  had  sued  them,  paid  it  accordingly,  8Z.,  and  IL  for  costs."  M 
the  head  of  the  same  page  was  written — "  It  is  an  ancient  custom  thus 
to  proportion  church-lay  :  first,  the  chapelry  of  Haworth  pay  one- fifth, 
Bradford  a  third  of  the  remainder,  and  the  rest  to  be  legally  divided 
according  to  the  churchwardens  of  the  several  other  townships  in  the 
parish."  The  court  were  of  opinion  that  the  entry  of  payment  was 
clearly  admissible,  because  the  officers  thereby  charged  themselves  with 
the  receipt ;  and  that  the  other  entry  was  admissible  because  immediately 
referred  to ;  and  that  both  of  them,  being  written  on  the  same  page,  and 
on  the  same  subject,  must  be  taken  into  consideration  together, — being 
both  parts  of  one  and  the  same  transaction,  each  explaining  the  other. 
In  Rudd  V.  Wright,(a)  a  survey  was  tendered  in  evidence,  which  had  been 
made  for  the  use  of  Trinity  College,  Cambridge,  the  impropriators  of  a 
living  of  which  the  plaintiff  was  vicar,  and  in  this  survey  certain  closes 
were  stated  as  being  titheable  to  the  vicar.  Lord  Lyndhurst  observed, 
that,  although  this  document  would  be  evidence  against  the  college  in  a 
suit  between  them  and  the  vicar,  it  would  admit  of  some  consideration 
whether  it  was  admissible  in  evidence  against  a  third  person ;  but  that  it 
was  unnecessary  to  decide  that  question,  because  the  object  of  producing 
*the  survey  in  evidence  arose  out  of  a  marginal  note  to  the  sur-  r^^n^ 
vey.  He  thought  the  marginal  note  could  not  be  received  in 
evidence,  inasmuch  as  it  was  in  the  nature  of  a  collateral  and  incidental 
observation  made  by  the  person  who  framed  the  survey ;  and  that  it  did 
not  follow,  because  a  document  is  received  in  evidence,  in  which  there 
are  entries  against  the  interest  of  a  party,  that  therefore  collateral  and 
independent  matter,  which  is  not  a  necessary  part  of  such  entries,  ought 
to  be  received.  The  point  was  much  discussed  in  Chambers  v.  Bernas- 
coni,  1  C.  M.  &  R.  347  (and  see  1  C.  &  J.  451).  By  the  course  of  the 
office  of  the  sheriff  of  Middlesex,  the  officer  making  an  arrest  was  required 
to  make  a  return  in  writing,  signed  by  him,  of  the  arrest,  and  of  the 
place  where  the  arrest  took  place.  A  writ  having  been  delivered  to 
Wright,  a  sheriff's  officer,  to  arrest  Chambers,  Wright  arrested  him 
accordingly,  and  made  the  following  return, — **  9th  November,  1835. 
Arrested  A.  H.  Chambers,  in  South  Molton  Street,  at  the  suit  of  W. 
Brereton ;"  which  return  was  signed  by  the  officer,  and  sent  by  him  to 
the  sheriff's  office  on  the  execution  of  the  writ,  and  was  then  filed  with 
the  writ,  according  to  the  course  of  the  office.  The  writ  and  certificate 
were  produced  by  the  under-sheriff  at  the  trial.  In  an  action  brought 
by  Chambers  against  a  third  party,  it  was  held  that  the  certificate  was 
not  admissible,  after  the  death  of  the  officer,  to  prove  the  place  where 

(a)  Cor.  Lord  LnrDHVKBT,  C.  B.,  Ezcb.,  11th  July,  1832;  cited  1  Phill.  Evid.  9th  edit  314. 
VOL.  VII.— 39  2c2 
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the  arrest  was  made.  The  case  of  Rowe  v.  Brenton,  3  M.  k  R.  267, 
does  not  advance  the  position  for  which  it  w^as  cited.  The  only  portion 
of  the  account  that  was  received  there,  was,  that  by  which  the  receiver 
charged  himself, — upon  the  principle  of  its  being  an  entry  against  the 
interest  of  the  party  making  it.  The  only  authority  which  in  any  degree 
tends  to  show  that  the  discharging  portion  of  an  ancient  steward's 
♦49^1  *^^  reeve*s  account  is  admissible  in  evidence,  is,  the  case  of  Bul- 
len  V,  Michel,  2  Price,  399.  It  was  there  held,  that  ancient 
entries  made  by  the  monks  of  an  abbey,  relating  to  an  endowment  by 
them  of  a  vicarage  (whether  perfect  or  not)  are  evidence  (quantum  vale- 
ant)  of  their  subject-matter ;  although  such  entries  be  mixed  with  extra- 
neous memoranda,  and  the  book  be  not  confined  or  appropriated  to 
subjects  ejusdem  generis:  and,  being  admitted,  they  may  be  read 
throughout,  for  the  purpose  of  proving  anything  which  is  material  to  the 
issue,  provided  it  is  relevant,  although  it  go  to  affect  third  persons  who 
were  not  privy  to  it,  and  could  have  had  no  cognisance  of  the  matter  to 
which  it  relates.  The  ground  upon  which  the  admissibility  of  the  docu- 
ments was  there  rested,  can  hardly  be  supported  at  the  present  day. 
The  accounts,  says  Gibbs,  C.  B.,  '*  purport  to  be  accounts  of  the  reeve 
of  the  abbey,  allowed  by  the  bailiff  of  the  abbey ;  the  reeve  receives  cer- 
tain profits  of  land  for  the  abbey,  and  he  discharges  himself  by  certain 
sums  which  he  seeks  to  have  allowed  in  his  account,  and  which  the 
bailiff,  on  behalf  of  the  abbey,  does  allow.  So  that  one  side  of  the 
account  (according  to  the  doctrine  applicable  to  such  instruments),  the 
charging  side  will  be  evidence,  because  the  reeve  charges  himself ;  and 
the  discharging  side  will  be  evidence,  not  only  because  it  is  part 
of  the  same  account,  but  because  the  bailiff  admits  the  propriety 
of  it :  in  one  case,  it  is  against  the  reeve  to  charge  himself ; 
and,  in  the  other  case,  it  is  against  the  bailiff  to  allow  his  discharge. 
Now,  the  articles  of  discharge  contain  certain  payments  which  the 
reeve  insists  that  he  made  for  the  tithes  of  those  lands  out  of  which  the 
profit  with  which  he  charges  himself  arose  ;  and  those  are  tithes  of  lands 
within  the  parish  of  Newton  Sturminster.  As  far  as  those  accounts  go  to 
♦4931  *^^^^  *^**  those  tithes  to  which  the  accounts  immediately  relate 
^  were  at  that  time  rendered,  we  think  they  are  admissible.  I  use 
the  word  *  admissible*  studiously :  we  do  not  say  that  they  determine  the 
point,  nor  do  we  say  (whether  they  determine  the  point  or  not),  what 
effect  that  ought  to  have  upon  the  vc'iict  of  the  jury  on  the  general 
question ;  but  we  think  that  they  are  admissible  evidence  to  prove  the 
fact  which  they  purport  to  announce,  viz.  that  those  tithes  mentioned  in 
the  accounts  were  paid."  [Maule,  J.  That  case  also,  probably,  pro- 
ceeded upon  the  ground  of  the  entries  being  against  the  interest  of  the 
party  making  them.]  Knight  v.  The  Marquess  of  Waterford,  4  T.  &  C 
(Exch.)  293,  is  precisely  in  point.  There,  in  order  to  show  that  the  for- 
mer lords  of  a  manor  had  been  liable  for  land-tax  and  poor-rates  on  tithes, 
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Uie  defendants'  counsel  proposed  to  put  in  certain  steward's  accounts, 
containing  entries  for  and  against  himself,  the  entries  in  his  favour  being 
in  the  nature  of  deductions  from  those  to  his  debit,  but  appearing .  as 
separate  items,  though  dated  about  the  same  time.  Thus,  on  one  side 
of  these  accounts  was,  "  April  16th.  Received  of  Thomas  Watson,  Esq., 
for  half  a  year's  rent  for  the  corn  and  petty  tithes  of  Heatherslaw,  due 
at  Whitsunday,  1759,  30Z."  On  the  opposite  side  was  an  entry  in  dis- 
charge of  the  former  item,  by  payment  or  allowance  to  Thomas  Watson 
of  13».  for  land-tax  and  poor-rates  on  the  tithes.  The  counsel  for  the 
defendants  contended  that  this  latter  entry  was  receivable ;  for,  that,  if, 
instead  of  being  placed  on  the  opposite  page,  the  13«.  had  been  merely 
deducted  from  the  former  item,  by  the  use  of  the  words  "  after  deducting 
13«.,'*  the  entry  in  that  shape  would  clearly  have  been  receivable  in  evi- 
dence for  the  defendants,  as  proof  of  the  balance ;  and  that  there  could 
be  no  difference  between  receiving  one  *entry  in  that  shape,  and  rn^AQA 
the  two  in  the  manner  proposed :  and  Stead  v.  Heaton,  BuUen  v. 
Michel,  Williams  v.  Geaves,  8  C.  &  P.  592,  and  Doe  d.  Lord  Teynham 
r.  Tyler,  6  Bingh.  541,  4  M.  &  P.  377,  were  cited.  But  Alderson,  B,, 
said :  ^*  The  payment  of  the  half-year's  rent  is  a  simple  fact  stated.  In 
Stead  ».  Heaton,  the  matter  stated  referred  to  something  else ;  it  required 
that  other  thing  to  be  read,  in  order  to  explain  the  fact  as  stated.  There 
is  a  material  distinction  between  the  one  case  and  the  other.  I  think 
Stead  v.  Heaton  goes  to  the  extreme  verge  of  the  law.  If,  in  this  case, 
the  sum  charged  was  stated  to  be  a  sum  less  by  the  deduction  on  the 
opposite  side  of  so  and  so,  possibly,  according  to  Stead  v.  Heaton,  you 
might  have  referred  to  the  opposite  side.  In  BuUen  v,  Michel,  the  deci- 
sion was  right,  without  taking  into  consideration  all  the  reasons  given 
for  it.  I  think  I  cannot  admit  this  evidence."  And  it  was  accordingly 
rejected.  In  Marks  v.  Lahee,  3  N.  C.  408,  4  Scott,  137, — where  an 
entry  of  a  tender  and  refusal,  made  by  a  deceased  clerk  of  the  plaintiff's 
attorney,  in  a  day-book  kept  for  the  purpose  of  minuting  his  daily  trans- 
actions, was  held  to  be  admissible  to  prove  the  tender, — Tindal,  C.  J., 
says :  **  I  am  unwilling  to  extend  the  effect  of  the  decisions  on  this  subject : 
for,  I  am  sensible  how  important  it  is  to  proceed,  if  possible,  upon  evidence 
given  upon  oath,  and  subject  to  cross-examination.  Exceptions  to  that  prac- 
tice ought  to  be  strictly  limited :  but  the  ground  on  which  I  consider  this 
entry  admissible  in  evidence,  is,  that  I  cannot  read  it  without  seeing  that 
it  does  charge  the  party  making  it,  with  the  receipt  of  100/.,  for  which  he 
was  to  account  to  his  employer."  The  circumstance  of  the  two  sides  of  the 
account  being  connected  with  each  other,  as  relating  to  the  same  subject- 
matter,  clearly  makes  no  *difference.  In  Prince  v.  Samo,  7  Ad.  r«4Qc 
t  E.  627,  it  was  held  that  a  witness  who  has  been  cross-examined 
as  to  what  the  plaintiff  said  in  a  particular  conversation,  cannot,  on  that 
ground,  be  re-examined  as  to  other  assertions  made  by  the  plaintiff  in  the 
same  conversation,  but  not  connected  with  the  assertions  to  which  the 
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cross-examination  related ;  although  the  assertions  as  to  which  it  is  pro- 
posed to  re-examine,  be  connected  with  the  subject-matter  of  the  suit. 

It  was  in  evidence,  that  the  plaintiff  granted  the  very  tenement  which 
was  the  subject  of  this  action,  to  the  defendant,  under  this  very  descrip- 
tion.    It  clearly  was  not  competent  to  him  to  derogate  from  his  grant. 

The  rejected  evidence  merely  went  to  a  point  which  was  put  to  the 
jury  as  a  matter  that  was  not  in  contest  between  the  parties,  viz,y  that, 
at  some  period  or  another,  the  lord  was  in  possession  of  Haidwood.  Even 
if  the  evidence  was  improperly  rejected,  therefore,  that  is  no  ground  for 
a  new  trial.  In  Doe  d.  Welsh  v.  Langfield,  16  M.  &  W.  497,  it  was  held,— 
upon  the  authority  of  Doe  d.  Lord  Teynham  v.  Tyler,  6  Bingh.  541,  4 
M.  &  P.  377,  and  Crease  v.  Barrett,  1  C.  M.  &  R.  919,  5  Tyrwh.  458, 
475, — that,  where  evidence  tending  to  establish  a  point  already  supported 
by  more  direct  proof,  is  improperly  rejected,  the  court  will  not  grant  a 
new  trial  on  that  ground,  if  they  see  that  the  case  would  not  have  been 
advanced  further  by  admitting  the  particular  piece  of  evidence. 

There  is  no  pretence  for  saying  that  the  verdict  was  against  the  evi- 
dence. 

Manning^  Serjt.  (with  whom  were  Butt  and  Slade\  in  support  of  the 
*j.Qfti  "^®*  ^  accounts  in  question  were  *preserved  among  the  muoi- 
J  ments  of  the  manor  at  the  castle  of  Taunton.  [Maule,  J.  Thev 
are  a  sort  of  quasi  record  of  the  officer  of  the  lord,  in  which  he  copied 
the  accounts  of  the  reeves.  How  would  these  documents  charge  the  reeve, 
had  he  been  living  ?]  Coupled  with  the  fact  that  the  reeves  were  in  the 
habit  of  accounting  annually  at  the  castle,  these  accounts  clearly  would 
be  evidence  to  charge  them.  In  Brune  v,  Thompson,  Car.  &  Marsh.  34, 
in  assumpsit  for  tolls,  a  computus  of  a  propositus  or  reeve,  of  33  H.  6, 
which  was  brought  from  the  muniment-room  of  the  lord  of  the  manor, 
and.  in  which  the  reeve  purported  to  charge  himself  with  the  receipt  of 
money, — was  held  to  be  admissible  in  evidence,  though  not  signed,  and 
without  any  proof  of  the  handwriting.  The  accounts  there  were  pre- 
cisely in  the  same  form  as  the  accounts  tendered  here.  [Maule,  J. 
There  are  cases  which  show  that  entries  in  which  a  man  charges  himself 
on  the  one  side,  and  discharges  himself  on  the  other,  are  admissible  alto- 
gether, where  the  whole  is  so  incorporated  as  to  show  it  to  be  one  entire 
subject-matter,  and  where  the  thing  would  be  otherwise  unintelligible ;  as 
in  the  case  of  the  accoucheur, — Highamv.  Ridgway.  But  the  question 
is,  can  you  read  an  entry  which  per  se  would  not  be  admissible,  merely 
because  it  accompanies  entries  that  are  admissible,  where  it  is  not  essen- 
tial to  the  understanding  of  that  which  is  legitimate  evidence  ?]  In  Wil- 
liams V.  Geaves,  8  C.  &  P.  592,  it  was  held  to  be  no  objection  to  the 
admissibility  of  an  entry  by  which  a  deceased  steward  charges  himself, 
that  the  balance  of  the  account  is  in  favour  of  the  steward.  In  the  notes 
to  Higham  v.  Ridgway,  in  Smith's  Leading  Cases,  vol.  I.  p.  195,  b,  it  is 
eaid :  ^Vl^  was  stated,  in  the  commencement  of  this  note,  that  it  seemed  to 
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follow  from  the  decision  in  Doe  v.  Vowles,  1  M.  k  Rob.  261,  coupled 
♦with  Lord  Ellbnborough's  .observations  in  the  principal  case,  ri^AQ'T 
that  an  entry  is  not  admissible,  as  against  interest,  in  which  a  ^ 
man  acknowledges  the  discharge  of  a  debt,  of  the  existence  of  which 
there  is  no  evidence,  save  from  the  entry.  The  same  rule,  however,  even 
if  Doe  V.  Vowles  be  still  law,  does  not  necessarily  apply  to  the  case  of  a 
receiver  charging  himself  with  money  on  one  side  of  an  account,  and 
discharging  himself  upon  the  other.  It  is  true,  indeed,  that  one  part  of 
the  entry  is  for  his  benefit.  Still,  he  does  not  entitle  himself  to  anything 
positive,  as  in  the  former  case ;  and,  if  he  strike  a  balance  against  him- 
self at  the  foot  of  the  account,  and  acknowledge  that  balance  to  be 
unpaid,  the  result  of  the  whole  is  clearly  to  his  disadvantage.  But, 
even  if  the  balance  appear  to  be  paid,  the  case  will  not  be  like  that  of 
Doe  V,  Vowles ;  since,  in  an  action  brought  against  the  receiver  by  his 
employer,  the  entry  would  be  evidence  against  him,  and  the  jury  might, 
if  they  thought  proper,  or  if  evidence  tending  to  that  conclusion  were 
produced,  believe  the  part  in  which  he  charged  himself  with  the  receipt 
of  moneys,  and  disbelieve  the  part  which  went  in  his  discharge ;  whereas, 
in  Doe  v,  Vowles,  it  would  have  been  impossible  to  use  that  part  of  the 
entry  which  militated  to  the  disadvantage  of  the  tradesman,  without  first 
positively  admitting  that  which  was  for  his  advantage,  inasmuch  as  the 
receipt  assumes  the  existence  of  the  debt  admitted  therein  to  have  been 
received.  The  question  as  to  the  admissibility  of  such  an  account,  was 
discussed  in  Doe  d.  Teynham  v.  Tyler.  But  it  had  previously  received 
an  express  decision  during  the  trial  of  the  great  case  of  Rowe  r.  Brenton : 
the  point  for  which  that  case  is  now  cited,  appears  in  3  M.  &  R.  267.  It 
arose  as  follows : — Stephen  Pearce,  a  witness,  proved  that  his  father  was 
toller  to  the  Lemon  family  :  his  memory  did  not  go  back  so  far  as  1765 ; 
but  he  produced  a  book,  in  his  father's  handwriting,  of  that  *year,  r*4QQ 
containing  a  debtor  and  creditor  account  of  receipts  of  (tin-)  tolls, 
and  said,  that,  as  far  back  as  his  recollection  went,  his  father  used  to 
keep  similar  books.  Sir  James  Scarlett  proposed  to  put  in  this  toll-book ; 
to  which  Brougham  objected,  arguing,  that,  *  where  a  man  charges  him- 
self with  the  receipt  of  money,  that  is  taken  to  be  evidence  against  him, 
because  it  is  a  declaration  in  writing  against  his  own  interest,  and  it  is 
not  to  be  presumed  that  a  person  would  make  such  a  statement,  unless  it 
were  true.  But,  suppose  there  is,  in  part  of  the  same  document  in  which 
the  charge  appears,  a  discharge  also,  which  squares  the  account,  or,  per 
haps,  leaves  a  balance  in  his  favour ;  then,  taking  the  whole  together, 
charge  and  discharge,  both  sides  of  the  account,  the  reason  fails,  because 
it  is  no  longer  a  declaration  by  a  party  against  his  own  interest;  it  may 
be  a  declaration /(?r  his  own  interest.'  Littledale,  J.  *  A  man  is  not 
likely  to  charge  himself,  for  the  purpose  of  getting  a  discharge.*  Lord 
Tenterden,  C.  J.  *  Almost  all  the  accounts  that  are  produced,  are 
accounts  on  both  sides.    That  objection  would  go  to  the  very  root  of  thai 
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sort  of  evidence.*  The  same  point  has  been  since  decided  by  Pattb- 
SON,  J.,  in  Williams  v.  Geaves,  upon  the  ground  above  taken,  where  the 
balance  actually  wa%  in  favour  of  the  person  making  the  entries."  One  of 
the  earliest  cases  upon  this  subject,  is  Warren  v.  Greenville,  2  Stra.  1129, 
where  an  entry  in  the  book  of  a  deceased  attorney,  of  a  charge  for  suffering 
a  recovery,  was  admitted  to  prove  that  the  recovery  had  been  suffered. 
[V.  Williams,  J.  The  entry  was  made  evidence  by  the  admission  of  pay- 
ment.] The  whole  entry  was  evidence.  So,  in  Doe  d,  Reece  r.  Rob- 
son,  15  East,  32,  entries  of  charges  made  by  an  attorney  in  his  books, 
showing  the  time  when  a  certain  lease,  prepared  for  a  client  of  his, 
*4.QQ1   *^^  executed,  and  which  charges  appeared  to  have  been  paid,(a) 

-*  — were  held  to  be  evidence,  after  the  attorney's  death,  to  show 
that  the  lease  executed  under  a  power  to  lease  in  possession  and  not  in 
reversion,  which  lease  bore  date  the  31st  of  August,  1770,  and  purported 
to  grant  a  terra  from  the  29<A  of  September  then  next  enauingy  was  not 
in  fact  executed  till  after  the  29th  of  September,  inasmuch  as  the  charge 
for  drawing  and  engrossing  the  lease  was  under  the  date  of  October, 
1770.  Lord  Ellenborough  there  said :  "  The  ground  upon  which  tliis 
evidence  has  been  received,  is,  that  there  is  a  total  absence  of  interest 
in  the  persons  making  the  entries  to  pervert  the  fact,  and  at  the  same 
time  a  competency  in  them  to  know  it'.*'  And  Bayley,  J.,  said:  "It 
has  long  been  an  established  principle,  that,  if  a  party  who  has  knowledge 
of  the  fact,  make  an  entry  of  it,  whereby  he  charges  himself,  or  dis- 
charges another  upon  whom  he  would  otherwise  have  a  claim,  such  entry 
is  admissible  in  evidence  of  the  fact,  because  it  is  against  his  own  interest." 
In  Crease  v.  Barrett,  it  was  held  that  an  entry  by  a  deceased  person, 
charging  himself,  is  admissible  against  strangers,  even  though  it  appears 
that  the  facts  stated  in  that  entry  were  not  known  to  him  of  his  own 
'knowledge.  In  Lancum  v.  Lovell,  6  C.  &  P.  443,  it  was  proved  that  it 
had  been  the  practice  so  long  as  the  witness  who  was  conversant  with 
the  subject  could  remember,  for  the  town-treasurer  to  furnish  the  town- 
clerk  with  information  from  which  he  made  out  his  (the  treasurer's) 
accounts,  and  also  for  the  treasurer  to  attend  before  the  auditors,  unless 
prevented  by  illness  or  accident,  and  produce  vouchers  verifying  the 
town-clerk's  statement :  entries  in  books  of  that  description,  commencing 
^cAAi   with  the  year  1766,  were  *tendered  in  evidence;  some  of  them 

-■  were  signed  hy  the  auditors  as  allowed^  and  to  some  of  them 
appeared  only  an  unsigned  entry  of  their  having  been  examined :  it  was 
held  that  those  which  were  signed  by  the  auditors  were  admissible,  without 
proof  of  any  attendance  by  the  particular  treasurer  before  the  auditors, 
or  of  any  entry  in  his  writing  charging  himself, — partly  on  the  ground 
that  there  was  reasonable  evidence  of  his  having  made  the  town-clerk 
his  agent  for  the  making  out  of  the  accounts.  In  Doe  d.  Bodenham  i*. 
Colcombe,  Car.  &  M.  155,  it  appeared  that  the  rent-rolls  of  an  estate 

{a)  QiKJbrtf  by  a  distinct  entry  of  discharge  ? 
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were  unsigned,  and  were  drawn  out  in  four  columns ;  the  first  and 
second  columns  containing  the  tenants'  names,  and  the  amount  to  be 
paid  by  each,  were  in  the  handwriting  of  the  owner  of  the  estate ;  the 
third  and  fourth  columns,  containing  the  amount  actually  received  of 
each  tenant,  and  the  date  when  received,  were  in  the  handwriting  of  a 
deceased  steward :  it  was  held  that  these  rent-rolls  were  receivable  in 
evidence,  as  accounts  of  a  deceased  steward  charging  himself.  The 
accounts  here  consisted  of  entries  by  which  the  reeve  debited  himself 
with  sums  received  on  the  one  side,  and  on  the  other  side  showed  how  he 
had  disposed  of  the  moneys :  they  were  entire  and  indivisible,  and  clearly 
admissible,  according  to  the  rule  laid  down  by  Parke,  B.,  in  Davies  r. 
Humphreys,  6  M.  &  W.  153,  where  that  learned  judge  says  that  "the  entry 
of  a  payment  against  the  interest  of  the  party  making  it,  has  been  held 
to  have  the  effect  of  proving  the  truth  of  other  statements  contained  in 
the  same  entry,  and  connected  with  it."  Here,  the  whole  account  is  one 
simultaneous  entry ;  and  there  is  a  direct  connexion  between  the  receipt 
of  the  lord's  money  and  the  application  of  that  money.  In  Musgrave  v, 
♦Emmerson,  16  Law  Journ.  N.  S.,  Q.  B.,  174,  a  paper,  signed  by  r^rri^ 
a  deceased  steward,  charged  him  with  the  receipt  of  a  gross  sum :  ^ 
in  the  same  box  was  found  an  ancient  rental,  in  the  same  handwriting, 
but  unsigned,  containing  an  account  of  the  items  which,  added  together, 
made  up  the  gross  sum  with  which  the  deceased  steward  so  debited  him- 
self: and  it  was  held  admissible.  [V.  Williams,  J.  The  aggregate  of  the 
items  on  the  unsigned  paper  being  the  same  as  that  in  the  account  which 
wa»  signed  by  the  steward,  it  was  held  to  be  sufficiently  authenticated. 
That  is  all  that  case  amounts  to.]  In  Viner's  Abridgment,  title  Uvi- 
dence  (A.  b,  66,)  vol.  12,  p.  181,  is  an  original  case  to  the  tbllowing 
effect : — "  Bill  in  chancery,  by  trustees  of  a  charity,  to  subject  an  estate 
to  a  rent  of  3/.  13«.  7d.  against  the  owners  of  the  land,  one  whereof  was 
lately  pm-chaser,  but  had  reserved  money  in  his  hands  on  account  of  this 
rent,  though  not  certain  out  of  what  lands  it  was  issuing.  Several  court- 
rolls  were  read,  where  this  rent  was  mentioned,  but  not  said  out  of  what 
lands ;  others  mentioned  lands  in  such  a  place.  They  read  also  papers 
(copies  of  rentals  given  to  bailiffs  to  collect  by),  and  read  evidence  that 
these  bailiffs  charged  themselves  with  the  sums  there  mentioned  ;  for, 
the  charge  of  the  bailiff's  receipt,  that  makes  these  rentals  evidence  :  so 
the  bailiff's  accounts.  Decree  for  plaintiff  against  all  defendants,  they 
joining  in  defence,  and  it  not  appearing  out  of  what  particular  lands  the 
rent  was  issuing,  so  no  remedy  at  law.  Pasch.  11  G.,  in  Cane." 
[Maule,  J.  There  is  no  doubt  that  entries  by  bailiffs,  charging  them- 
selves, are  evidence.]  In  none  of  the  cases  is  the  rule  laid  down  so  nar- 
rowly as  is  now  suggested.  And  the  doctrine  of  the  court  of  Exchequer, 
in  Bullen  v,  Michel,  goes  the  full  length  of  sustaining  the  argument.  The 
*only  distinction  between  the  present  case  and  Higham  v.  Ridg-  r^itrng 
way,  appeal^  to  be  this: — There,  the  item  favourable  to  the  ^ 
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accountant  was  received  in  evidence,  because,  in  the  same  account,  he 
admitted  that  the  item  had  been  discharged  by  direct  payment  by  the 
employer.  Here,  it  was  sought  to  support  the  favourable  item,  by  show- 
ing that  the  accountant  had  admitted  that  it  was  discharged  by  indirect 
payment,  viz,  by  the  receipt  of  the  amount  from  the  employer's  debtors, 
— a  distinction  which  Rowe  v.  Brenton,  supri,  497,  498,  and  the  other 
cases  cited  show  to  be  a  distinction  in  form  only — a  distinction  without 
a  difference.  If  this  had  been  a  proceeding  to  which  the  reeve  was  a 
party,  it  might  have  been  fairly  said  that  an  entry  made  by  the  reeve  in 
his  own  discharge  could  not,  except  under  special  circumstances,  be  evi- 
dence for  him.  But  the  argument  on  the  other  side  is,  that  there  are 
here  no  special  circumstances  to  make  the  entry  evidence  for  the  reeve. 
If  so,  he  could  have  no  motive  for  making  the  statement,  unless  that 
statement  were  warranted  by  the  fact.  It  is  the  very  case  adverted  to 
by  Lord  Ellenborough,  suprjl,  499,  of  absence  of  interest  to  pervert^ 
with  competency  to  knoWy  the  fact.  The  disposition  of  the  courts,  as 
well  as  of  the  legislature,  has  been,  of  late,  to  widen  the  door  for  the 
admisBibility  of  evidence,-r-trusting  to  the  discretion  of  judges  and  juries 
in  using  due  caution  with  regard  to  the  circumstances  which  may  affect 
the  weight  of  the  evidence.  Here,  the  court  is  invited  to  take  a  back- 
ward step,  and  to  reject  evidence  the  cogency  of  which  cannot  be  doubted. 
The  entries  in  question  were  admissible  on  another  ground,  viz.  that 
they  were  accounts  kept  by  a  servant  in  the  ordinary  course  of  his  em- 
ployment :  Price  v.  The  Earl  of  Torrington,  1  Salk.  285  (1  Smiths 
Leading  Cases,  139) ;  Doe  d.  Patteshall  v.  Turford,  8  B.  &  Ad.  890 
♦'iOSl  *[Maule,  J.  In  all  those  cases,  the  entry  was  part  of  the  trans 
■*  action  it  purported  to  record.  Of  the  same  order  is  the  presump 
tion  that  a  letter  has  been  posted,  where  the  ordinary  course  of  businesi 
in  an  oflSce  would  be  so  to  do.]  Poole  v.  Dicas,  1  N.  C.  649,  1  Scott, 
600,  is  a  case  of  the  same  description.  There,  a  bill  became  due,  and 
was  left  with  a  notary  to  demand  payment ;  M.,  the  notary's  clerk,  went 
out,  returned,  and,  in  one  of  the  notary's  books,  into  which  the  bill  had 
been  previously  copied,  wrote  in  the  margin  '*  no  effects;**  another  clerk 
made  a  similar  entry  in  another  book,  from  M.'s  dictation :  all  this  was 
done  in  the  regular  course  of  business :  the  court  held,  that,  after  the 
death  of  M.,  the  entry  made  by  him  was  admissible  to  prove  the  disho- 
nour of  the  bill.  And  Tindal,  C.  J.,  said :  "  We  think  it  admissible,  on 
the  ground  that  it  was  an  entry  made  at  the  time  of  the  transaction,  and 
made  in  the  usual  course  and  routine  of  business,  by  a  person  who  had 
no  interest  to  misstate  what  had  occurred."  [Maule,  J.  Your  argu- 
ment would  make  every  banker's  or  tradesman's  ledger  evidence  to  prove 
every  entry  contained  in  it.  The  true  ground  upon  which  the  cases  you 
cite  proceeded,  was,  that  the  entry  and  the  act  recorded  by  it  were  con- 
temporaneous.] Here,  the  entry  of  the  charge  and  the  entry  of  the 
discharge  are  contemporaneous  acts. 
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The  accounts  are  admissible  upon  another  ground,  viz.  that  almost  all 
of  those  which  were  rejected  have  a  quietus  attached,  which  operates  as 
an  admission  by  the  lord,  charging  himself,  and  discharging  the  reeve. 
This  was  discovered  since  the  trial,  by  comparing  the  faint  traces  remain- 
ing, with  the  rolls  of  other  hundreds,  in  which  the  quietus  was  more  per- 
fect.   [Cresswell,  J.    You  can  hardly  have  a  new  trial  upon  that  ground."] 

It  is  further  submitted  that  these  rolls  possess  a  public  character, 
which  makes  them  evidence. 

*The  learned  judge  was  clearly  wrong  in  leaving  the  construe-   r^cA^ 
tion  of  the  ancient  grants  to  the  jury.     And,  if  there  be  any   *■ 
variation  introduced  by  the  change  of  language  in  the  evidences  of  title, 
they  must  be  construed  with  reference  to  the  lord's  duty,  to  admit  to  the 
immemorial  customary  tenement. 

The  lord  is  not  estopped  by  the  form  of  the  last  entry,  in  passing 
which  he  acted  ministerially  only.     • 

The  lord  claims  the  subsoil,  subject  to  the  right  of  the  customary 
tenant  of  the  pastura^  in  the  surface.  He  claims  also  the  trees  and  a 
sufficient  portion  of  the  surface,  as  well  as  of  the  subsoil,  for  their  nou- 
rishment. If  he  is  entitled  to  either  of  these,  there  should  have  been  a 
verdict,  pro  tantOj  for  his  lessee,  the  plaintiff. 

GoLTMAN,  J.  The  first  question  in  this  case  turns  upon  the  meaning 
of  the  words  ^^pastura  bosci  et  subboaci  de  Haidwood^*'  in  the  ancient 
documents  that  were  given  in  evidence.  The  defendant  starts  with  this 
circumstance  in  his  favour,  viz.  that  the  enjoyment  of  the  land,  as  far 
back  as  living  memory  goes,  has,  under  this  description,  been  of  the 
nature  and  to  the  extent  which  he  now  claims.  The  modern  usage  is 
uniform,  that  the  tenants,  on  admittance  by  the  description  of  the  ^^  pas- 
ture, wood,  and  underwood  of  Haidwood,"  since  the  statutes  requiring 
records,  &c.,  to  be  written  in  the  English  language,  have  claimed  and 
enjoyed  the  land  itself,  and  not  the  pasturage  only.  It  is  impossible  to 
suppose  that  the  parties  (a)  did  not  at  this  time  know  what  was  the  nature 
and  extent  of  the  enjoyment  intended  to  pass  by  that  description.  And, 
if  the  modern  entries  are  capable  of  being  so  construed,  I  think  the 
terms  of  the  ancient  entries  may  admit  of  the  same  construction.  Con- 
temporaneous usage  may  be  resorted  to  for  the  purpose  of  explaining 
any  *uncertainty  or  ambiguity  in  ancient  grants.  I  entirely  r^cAr 
agree  with  my  brother  Manning^  that  the  words  of  the  old  entries 
liere, — pastura  bosci  et  subbosci^ — might  mean  the  pasture  of  the  wood 
and  underwood  only.  But  I  think  they  are  clearly  also  susceptible  of  a 
construction  that  will  carry  the  land  itself.  That  being  so,  evidence  was 
offered,  and  received,  to  show,  by  contemporancfous  (6)  and  uniform  usage, 
how  those  words  had  been  understood  and  dealt  with :  and,  that  evidence 

(a)  At  Taanton,  not  at  Winchester. 

(h'i  Qucertf  the  period  to  which  this  term  \»  applied, — to  the  time  when  the  lord  converted  thi 
foil  iBto  bricks,  and,  by  the  ageney  of  ancient  customary  officers  of  the  manor,  eaUed  woodwardi^ 

VOL.  vn.— 40  2  D 
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being  admitted,  it  then  became  a  question  for  the  jury.  The  evidence 
on  the  one  side  consisted  of  the  reeves'  accounts  showing  the  receipt,  by 
the  lord  of  the  manor,  of  profits  in  the  woods  and  underwoods  in  ques- 
tion :  and,  on  the  other  side,  there  was  evidence  of  user  inconsistent 
with  the  lord's  claim  to  the  land,  and  with  the  construction  now  sought 
to  be  put  upon  the  ancient  entries,  by  the  lessor  of  the  plaintiff.  The 
documents  having  been  admitted,  it  seems  to  me  that  the  whole  might 
properly  be  submitted  to  the  jury,  in  order  to  lead  them  to  the  right  con- 
struction of  those  words  ^^paatura  bosci  et-  aubbosciy"  in  the  ancient 
grant :  and,  considering  the  long  and  uninterrupted  enjoyment  of  the  land 
by  those  claiming  under  that  grant,  I  think  the  jury  would  have  come  to 
an  unreasonable  conclusion,  if  they  had  found  any  other  verdict  than 
that  which  they  did. 

The  next  question  is,  whether  the  pipe-rolls  of  the  manor  which 
^roa-i  ^'^^®  offered  in  evidence  on  the  part  of  *the  lessor  of  the  plain- 
-•  tiff,  and  which  were  rejected,  were  properly  admissible.  It  has 
been  contended,  that,  not  only  the  charging  part,  but  also  the  dis- 
charging part  of  the  reeves,  accounts  which  these  rolls  contained,  were 
admissible :  and  for  this  the  case  of  Bullen  v.  Michel  is  mainly  relied 
upon, — where  Gibbs,  C.  B.,  is  reported  to  have  8aid(a)  that  "one 
side  of  the  account, — the  charging  side, — will  be  evidence,  because 
the  reeve  charges  himself;  and  the  discharging  side  will  be  evidence, 
not  only  because  it  is  part  of  the  same  account,  but  because  the  bailiff 
admits  the  propriety  of  it :  in  one  case,  it  is  against  the  reeve  to  charge 
himself,  and,  in  the  other  case,  it  is  against  the  bailiff  to  allow  his  dis- 
charge." It  is  clear  that  what  the  lord  chief  baron(a)  there  mainly 
relies  on,  is,  the  fact  of  the  bailiff's  admitting  the  correctness  of  the 
account.  He  did  not  sufficiently  advert  to  the  distinction  between  the 
production  of  the  accounts  in  an  action  against  the  party  himself,  and 
using  them  as  evidence  against  a  third  person. (6)  In  the  latter  case  the 
ground  of  admissibility  is  a  special  one ;  the  reeve  has  no  interest  in 
speaking  falsely,  when  he  is  charging  himself;  but  it  is  obviously  his  inte- 
rest to  falsify  the  account  quoad  the  discharging  part  of  it.(c*)    This  matter 

rocemng  an  immemorial  customary  fee,  cut  the  wood  and  underwood  (in  this  manor  all  timber, 
as  well  as  underwood,  belonging  to  the  customary  tenant  of  the  land,) — or  to  the  later  period 
when  the  sub-officer  appointed  by  the  patentee  for  life  of  the  predecessor  of  the  absent  bi«bop» 
and  acting  as  attorney  of  the  customary  tenant,  had  fraudulently,  or  carelessly,  enlarged  th« 
customary  estate,  by  a  mistranslation  ? 

(a)  It  was  the  long-considered,  written  judgment  of  the  court  of  Exchequer  (Qibbs,  C.  B., 
Wood,  B.,  Thompson,  B.,  and  Graham,  B.),  expressly  recognised  afterwards  by  Thompson  when 
C.  B.,  and  by  Richards,  B.,  and  affirmed  by  the  House  of  Lords.  It  is  true  that  the  affirmance 
in  Dom.  Proc.  did  not,  like  the  recognition  by  Thompson,  C.  B.,  and  Richards,  B.,  refer  to  the 
written,  and  then  printed,  judgment :  but  no  disapprobation  of  any  part  of  that  judgment  wu 
expressed. 

(b)  There  is  nothing  in  the  report  to  show  that  the  court  took  into  its  consideracton  the  effed 
of  the  production  of  the  account  as  against  the  accountant, — an  inquiry  wholly  foreign  to  the 
question  there  argued. 

(c)  See  the  obserration  of  Littlbdalb,  J.,  aupra,  498.  The  decision  on  the  trial  at  bar  in  Rowr 
•.  Brenton  was  not  noticed  in  the  judgment  in  the  principal  case. 
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was  considered  in  *Knight  v.  The  Marquess  of  Waterford,  where 
Aldbrson,  B.,  observes,  with  respect  to  Bullen  v.  Michel,  that  ^ 
"  the  decision  was  right,  without  taking  into  consideration  all  the  reasons 
given  for  it."  In  that  case,  the  learned  baron  expressly  decided(a)  that 
the  charging  part  of  the  account  might  be  read,  but  not  the  discharging 
part :  and  I  think  that  decision  was  right.  Where  the  charging  part  of 
the  account  refers  to  the  discharging  part,  it  may  be  necessary  to  read 
the  whole.  So,  where  the  latter  contains  anything  explanatory  of  the 
former,  that  may  render  the  whole  account  admissible.  But  that  is  not 
the  case  here. 

A  further  ground  upon  which  it  was  suggested  that  the  accounts  were 
admissible,  was,  that  the  entries  purported  to  be  made  by  the  party  in 
the  course  of  his  duty.  That,  however,  was  disposed  of  in  the  course 
of  the  argument,  because  the  entries  did  not  appear  to  have  been  made 
contemporaneously  with  the  payments. 

The  next  ground  upon  which  the  documents  were  contended  to  be  receiv- 
able, was,  that  they  contained  admissions  by  the  lord  against  his  own 
interest,  coming,  as  they  did,  from  the  lord's  muniment-room.  But  it 
was  not  with  that  view  that  the  documents  were  tendered  at  the  trial : 
they  were  tendered  simply  as  the  reeve's  accounts,  in  which  the  reeve 
charged  himself.  If  it  had  been  put  at  the  trial  on  the  ground  of  an 
admission  by  the  lord,  adverse  to  his  own  interest,  that  would  have  led  to 
a  totally  different  inquiry. 

There  is  no  ground  for  saying  that  these  rolls  were  admissible  as  public 
documents. 

*For  these  reasons,  it  seems  to  me  that  this  rule  ought  to  be  r4tcAo 
discharged. 

Maule,  J.  I  am  of  the  same  opinion.  The  alleged  misdirection  arises 
from  the  learned  judge  having  left  it  to  the  jury  to  say,  whether,  taking 
the  usage  into  consideration,  the  words  "  pastura  bosci  et  subboscide  Said- 
wood^*'  in  the  original  grant,  were  intended  to  pass  the  land.  There  was 
evidence,  that,  as  far  back  as  living  memory  could  reach,  the  land  had 
been  claimed  and  enjoyed  under,  that  description. (6)  The  words  used  in 
old  copyhold  admissions,  which  are  usually  the  same  age  after  age,  have 
in  the  course  of  time  become  simply  names  like  the  names  of  persons  or  of 
places.  It  was  quite  competent  to  the  parties  originally  to  designate  this 
interest  which  the  evidence  showed  had  been  immemorially  enjoyed,  ^^pas- 
tura  bosci  et  aubboscu*  And  I  think  the  learned  judge  was  quite  right  in 
leaving  it  to  the  jury  as  he  did ;  and  that  their  conclusion  was  just. 

As  to  the  rejection  of  evidence,  the  case  stands  thus :  The  documents 

(rt)  The  decision,  in  which  the  learned  baron,  without  hearing  any  argument  on  the  point,  sum- 
marily disposed  of  the  deliberate  judgment  of  the  court  of  Exchequer  in  Bullen  v.  Michel,  took 
place  in  a  short  converFation  which  occurred  in  the  course  of  the  argument,  and  had  probably 
been  forgotten  long  before  the  written  judgment  of  the  same  learned  judge,  in  which  the  point  ii 
not  noticed,  came  to  be  prepared. 

(6)  The  last  entry  with  that  dfcriptiouy  was  in  1716. 
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in  question  were  offered  as  accounts  rendered  by  a  reeve  to  his  lord,  in 
which  the  reeve  charged  himself.  There  was  no  suggestion  at  the  trial 
that  the  account  was  admissible  on  the  ground  that  the  lord,  by  admitting 
the  propriety  of  the  account  so  rendered,  had  charged  himself:  an  I  it 
would  be  manifestly  unjust  to  allow  that  ground  to  be  taken  now,  seeing 
that,  if  it  had  been  so  put  then,  it  might  have  been  explained.  The 
question,  then,  is,  whether  items  in  that  account,  in  which  the  reeve 
charges  the  lord,  and  liot  himself,  are  to  be  admitted  as  evidence,  merely 
because  there  are  items  on  the  other  side  of  the  account  that  are  admitted. 
The  principle  upon  which  entries  and  declarations  by  deceased  persons 
^izQQ-]  *re  held  admissible,  is  ^this: — As  a  general  rule,  declarations  not 
upon  oath,  are  not  received  :  but  an  exception  is  made  in  favour 
of  admissions,  which,  being  against  the  interest  of  the  party  making  them, 
it  could  not  have  been  supposed  would  have  been  made,  if  contrary  to 
the  truth.  That  exception  applies  to  the  case  of  entries  whereby  a  party 
charges  himself  with  the  receipt  of  money  for  which  he  has  to  account ; 
but  it  manifestly  does  not  apply  to  entries  in  discharge  of  the  party 
making  them.  It  may  be  that  a  person,  in  charging  himself,  makes  a 
declaration  which  is  not  intelligible  without  looking  at  the  other  side  of 
the  accotint ;  and,  in  that  case,  recourse  must  necessarily  be  had  to  both 
sides.  Such  was  the  case  of  Higham  v.  Ridgway, — where  an  entry  made 
by  a  man-midwife,  who  had  delivered  a  woman  of  a  child,  of  his  having 
done  so  on  a  certain  day,  referf  ing  to  his  ledger,  in  which  he  had  entered 
a  charge  for  his  attendance,  which  was  marked  "paid,"  was  held  to  be 
evidence  upon  an  issue  as  to  the  age  of  such  child  at  the  time  of  its  after- 
wards suffering  a  recovery.  It  could  not  be  supposed  that  the  accoucheur 
would  have  acknowledged  the  receipt  of  his  fee,  unless  the  thing  had 
xeally  happened  ;  and  he  clearly  had  no  interest  in  falsifying  the  fact.  I 
entirely  concur  in  the  remark  made  by  Alderson,  B.,  in  Knight  v.  The 
Marquess  of  Waterford,  upon  the  judgment  of  Gibbs,  C.  B.,(a)  in  Bullen 
V.  Michel.  There  (in  Bullen  v.  Michel),  the  question  was  as  to  the  admis- 
sibility of  certain  items  in  accounts  stated  by  the  reeve  of  the  abbey  of 
Glastonbury,  and  allowed  by  the  bailiff  or  steward.  Those  accounts  were 
receivable  upon  a  perfectly  unquestionable  ground,  viz,  the  admission  of 
the  bailiff.  The  other  ground  adverted  to  by  the  chief  baron,(a)— that 
*^101  *^®  items  of  discharge  formed  part  of  the  same  account  *with 
-*  those  by  which  the  reeve  charged  himself,  is,  to  say  the  least  of  it, 
extremely  doubtful.  I  think,  therefore,  that  the  items  of  discharge  in  the 
accounts  in  question  which  were  not  referred  to  in,  or  necessary  to  explain, 
the  items  of  charge,  which  were  admitted  and  read,  were  properly  rejected. 
The  presumption  that  these  entries  are  false,  is  at  least  as  strong  as  the 
presumption  that  the  others  are  true. 

As  to  the  suggestion  that  these  accounts  were  admissible  as  part  of  the 
ret  ffestse,  1  do  not  feel  it  to  be  necessary  to  make  any  remark.     Nor  Jo 

'  (a)  Vide  tupra,  500  (a). 
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I  think  they  were  receivable  on  the  ground  which  makes  public  docu- 
ments receivable.  Upon  the  whole,  the  conclusion  I  have  arrived  at  is. 
that  the  rejection  of  them  was  perfectly  right. 

The  rejection  of  the  evidence  properly  admitted,  was,  that,  as  far  back 
as  can  now  be  inquired  into,  the  land  in  question  has  passed  by  the  same 
terms  as  it  now  passes  by, — or  by  other  terms  less  favourable  to  the  pos- 
sessor. I  do  not  think  that  the  circumstance  that  the  lord  might,  at  some 
very  distant  period,  have  enjoyed  some  small  profit  out  of  the  woods  of 
Haidwood,  is  at  all  inconsistent  with  the  right  of  the  copyholder  to  the 
Boil,(a)  or  that  it  ought  to  be  permitted  to  outweigh  all  the  other  evidence 
in  the  cause.  I  think  the  verdict  would  clearly  have  been  wrong,  if  found 
the  other  way. 

*Cresswell,  J.  I  am  entirely  of  the  same  opinion.  I  under-  rj|tr-i-| 
stand  my  brother  Manning  to  found  his  claim  to  a  new  trial  on 
this, — that  the  land  in  question  was  copyhold  of  the  manor  of  Taunton 
Deane,  and  that  by  the  admission  of  the  tenant  thereto  a  limited  interest 
only  was  granted,  viz.  the  pasturage,  and  not  the  land  itself.  He  insists, 
that,  although  the  language  of  the  admission  may  seem  to  include  the 
land,  in  truth  it  was  not  so  intended ;  and  that  the  lord  had  no  pow^er  to 
make  a  new  grant.  A  great  many  entries  were  read  from  the  court-rolls 
of  the  manor,  for  the  purpose  of  explaining  what  was  meant  by  the 
words  ^^pa$tura  boBci  et  BubboBci  de  Haidwood  ;'*  and  contemporaneous 
evidence  of  the  mode  of  enjoyment  was  also  given.  It  has  been  insisted 
that  the  learned  judge  was  wrong  in  putting  this  to  the  jury.  But  I 
apprehend  the  ancient  grant  was  fairly  susceptible  of  the  construction 
now  put  upon  it  on  the  part  of  the  defendant :  the  words  might  have 
been  intended  to  describe  the  land  itself,  or  the  interest  meant  to  be 
conveyed.  And  there  is  abundant  authority  to  show  that  evidence  of 
contemporaneous  (6)  usage  may  be  received  for  the  purpose  of  explain- 
ing ambiguous  terms  in  a  grant.  Thus,  in  Wadley  v.  Bayliss,  6  Taunt. 
752,  it  was  held  that  evidence  of  contemporaneous  acts  of  the  occupiers 
of  the  land,  might  be  received  to  explain  an  ambiguous  award  of  a  road 
under  an  enclosure  act.  So,  here,  evidence  of  the  course  of  enjoyment 
of  the  land  under  subsequent  admissions  in  the  same  fonn,((?)  was  clearly 
admissible,  to  explain  what  was  meant  by  the  original  grant.  The  evi- 
dence showed,  that,  as  far  back  as  living  memory  extended,  the  custom- 
Co;  It  ii  not  necessary  to  the  purity  of  a  ovstomary  estate  that  it  shoold  have  been  always 
customarily  demited.  It  is  snflScient  if  it  has  been  always  customarily  demitnble.  The  mere 
]>o9«e9sion  and  perception  of  profits  by  the  lord  for  ever  so  long  a  period,  might  not,  therefore, 
of  itself,  be  very  material,  and,  at  all  events,  would  not  be  conclusive,  in  the  absence  of 
any  evidence  that,  at  the  time  of  the  exercise  of  those  acts  of  ownership  on  the  part  of  the  lord, 
the  pastvra  botei  et  tubbotci  de  Baidioood  was  in  the  actual  tenure  of  a  enstomary  tenant.  But 
the  existence  of  immemorial  woodwards,  receiving  an  immemorial  euttomary  fee  for  the  superin- 
tendence of  this  wood,  on  behalf  of  the  lord,  is  hardly  reoonoileable  with  the  perpetual  custom* 
ary  demitability  of  the  wood. 
(6)  Supra,  505  (a). 

(e)  Ko  objection  could  have  been  taken  to  such  evidence,  if  it  had  been  offered,  whiah  was  noi 
done 
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ary  tenants  admitted  to  the  tenements  in  question,  enjoyed  the  land 
itself:  and  we  must  presume  that  they  so  enjoyed  it  at  the  time  of  the 
*^\  21  P*ss^"g  ^^  *^®  statutes  *changing  the  language  of  records.  There 
-'  is  every  reason  for  believing  that  the  enjoyment  was  the  same  in 
ancient  as  in  more  modern  times. 

But  it  is  said  that  the  learned  judge  should  not  have  left  it  to  the 
jury  to  say  what  was  the  meaning  of  the  terms  used  in  the  original 
grant,  but  should  have  taken  upon  himself  to  construe  it, — inasmuch  as 
that  course  deprived  the  plaintiff  of  the  opportunity  of  tendering  a  bill 
of  exceptions. (a)  In  substance,  the  learned  judge  directed  the  jury  to 
find  for  the  defendant  if  they  thought  that  the  original  grant,  explained 
by  the  evidence  of  usage,  was  intended  to  convey  the  land.  If  the 
counsel  for  the  plaintiff  meant  to  insist  that  evidence  of  usage  was  not 
admissible,  there  was  nothing  to  prevent  them  from  tendering  a  bill  of 
exceptions. 

With  respect  to  the  question  of  evidence,  I  entirely  agree  with  what 
has  fallen  from  my  brother  Coltman  and  my  brother  Maule.  The 
principle  upon  which  entries  made  by  deceased  stewards  and  other  per- 
sons are  held  to  be  admissible,  is,  that  they  are  admissions  against  the 
interest  of  the  parties  making  them,  and  are  therefore  to  be  presumed 
to  be  true.(6)  Here,  the  reeve's  accounts  were  admitted  to  the  extent 
to  which  he  purported  to  charge  himself.  But  then  it  was  said,  that, 
the  reeve's  admissions  of  the  receipt  of  money  having  been  received,  the 
accounts  were  also  to  be  looked  at  for  the  purpose  of  seeing  how  he  had 
disposed  of  the  money.  That,  however,  is  a  totally  different  matter. 
The  statements  on  the  one  side  and  on  the  other  may  be  so  blended 
together  that  the  one  cannot  be  read  without  the  other :  but  it  does  not 
follow,  that,  in  all  cases,  the  entire  account  must  be  read.  If  the  dis* 
charging  part  of  the  account  be  necessarily  resorted  to  for  the  purpose 
*5131  ^^  explaining  the  charging  part,  it  •may  be  evidence.  The  man- 
ner in  which  the  reeve  disposed  of  money  that  had  come  to  hia 
hands,  clearly  was  not  necessary  to  explain  his  admission  of  its  receipt. 
The  circumstance  of  the  expenditure  being  said  to  have  been  made  in 
respect  of  the  same  wood  of  Haidwood,  and  so  part  of  the  re9  gestss, 
clearly  makes  no  difference  in  principle. 

With  respect  to  the  custody  from  which  these  documents  came, — it  is 
enough  to  say  that  that  was  not  a  glround  urged  at  the  trial,  and  there- 
fore it  cannot  avail  now. 

It  has  also  been  said,  that,  inasmuch  as  some  of  these  accoimts  contain 
a  quietiLS^ — a  fact  that  had  not  been  discovered  at  the  time  of  the  trial. 
— they  were  admissible  as  declarations  by  the  lord  against  his  own  interest. 
If  that  had  been  proved  at  the  trial,  and  their  admissibility  had  bcvi* 

(a)  If  the  objection  had  taken  thi*  form,  it  would  hare  been  met  by  the  fact  that  a  bill  of  oxc>  r 
tions  toat  tend^ed. 

(b)  Vide  ivfrn,  497,  498. 
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put  upon  that  ground,  possibly  they  would  not  have  been  objected  to. 
At  the  best,  the  plaintiff  is  now  in  the  situation  of  having  discovered 
new  evidence ;  as  to  which  there  are  two  inflexible  rules, — first,  that  the 
evidence  so  discovered  be  material  evidence,  -  secondly,  that  it  be  of  such 
a  nature  as  that  the  party  could  not  with  reasonable  diligence  have  obtained 
it  before.  Now,  here,  the  rolls  were  in  the  possession  of  the  plaintiff 
himself. (a)     He  is,  therefore,  not  entitled  to  any  indulgence. 

As  to  these  documents  being  admissible  on  the  ground  of  their  pos- 
sessing a  public  character,  there  is  neither  principle  nor  authority 
for  that. 

Upon  the  whole,  I  think  that  the  direction  was  right,  *that  the  r*c-i4 
rejected  evidence  was  properly  rejected,  and  that  the  jury  came   '■ 
to  a  right  conclusion. 

.  V.  Williams,  J.  I  am  of  the  same  opinion.  As  to  the  misdirection, 
— I  understand  the  jury  to  have  found  that  ^^pastura  bosci  et  subbosci 
de  Haidwood*'  was,  in  effect,  the  name  by  which  the  land  itself  was 
designated  in  the  original  grant.(6)  It  was  the  same  as  if  they  had  found 
that  it  was  known  and  described  as  ^^  Haidwood- Grove  pasture,**  And 
I  think  that  the  case  was  properly  left  to  the  jury,  and  that  they  were 
folly  warranted  in  coming  to  that  conclusion. 

As  to  the  rejection  of  evidence,  I  am  of  opinion  that  the  ruling  (<?)  in 
Knight  V,  The  Marquess  of  Waterford,  ought  to  govern  this  case.  It 
seems  to  me  that  the  doctrine  laid  down  by  the  court  of  Exchequer  in 
Davies  v.  Humphries,  upon  the  authority  of  Higham  r.  Ridgway  and 
Doe  V.  Robson, — that  "  the  entry  of  a  payment  against  the  interest  of 
the  party  making  it,  is  to  have  the  effect  of  proving  the  truth  of  other 
statements  contained  in  the  same  entry,  and  connected  with  it,'* — has 
gone  quite  far  enough.  I,  for  one,  do  not  feel  inclined  to  carry  it  any 
further. 

For  these  reasons,  I  concur  with  the  rest  of  the  court  in  thinking  that 
this  rule  ought  to  be  discharged.  Rule  discharged. 

(o)  The  roUs  were,  in/cuU,  in  the  possession  of  the  lessor  of  the  plaintiff,  he  happening  to  he 
gimntee  for  life  of  the  office  of  clerk  of  the  castle  of  Taanton,  although  no  evidence  to  that  effect 
was  given.  What  appeared  at  the  trial,  was,  that  the  lessor  of  the  plaintiff  was  the  alienee  in  fee 
of  th*t  part  of  the  manor  of  Taunton  Deane  which  was  situate  within  the  hundred  of  Holwajr. 

(6)  The  objection  made,  was,  that  such  partial  views  of  the  evidence  had  been  presented  to  the 
jury,  a«  necessarily  led  them  to  t£iat  conclusion,  whether  warranted  by  the  entire  evidence  or 
not. 

(«)  Vide  aupra,  507. 


♦ROBERT  SMITH,  Secretary  to  THE  NEW  BRITISH  IRON  .^... 
COMPANY,  V.  WILLIAM  KENRICK.  Feb.  14.  ^ 

8emble,  that  it  is  the  right  of  each  of  the  owners  of  a(^oining  mines, — where  neither  mine  is  sub- 
•  ject  to  any  servitude  to  the  other, — to  work  his  own  mine  in  the  manner  which  he  deems  most 
convenient  and  beneficial  to  himself,  although  the  natural  consequence  may  be  that  some  pre- 
judice will  accrue  to  the  owner  of  the  a<yoining  mine ;  so  long  as  such  prejudice  does  pot  arise 
from  the  negligent  or  malicious  conduct  of  his  neighbour. 
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The  pUintiff  was  possessed  of  a  colliery,  called  A.^  and  the  defendant  of  a  colliery  adjoining, 
called  B.,  which  wns  upon  a  hi^^her  level  than  A.  Before  the  defendant  became  possessed  of 
colliery  B.,  one  Jones,  who  then  held  it, — bat  between  whom  and  the  defendant  it  was  foand, 
as  a  fact,  that  there  wa«  not  any  privity,  either  of  contract  or  of  estate, — made  three  large  holes 
called  thyrlinga,  in  and  through  a  vertical  seam  of  coal,  part  of  colliery  A.,  and  forming  a  bar- 
rier between  the  chambers  in  colliery  A.  and  those  in  colliery  B.  At  the  time  the  defendant 
first  became  the  occupier  of  B.,  there  was  a  large  subterranean  body  of  water  therein,  which 
communicated  with,  and  was  fed  by,  springs  in  the  neighbourhood.  This  wat&r  was  on  a 
higher  level  than  the  chambers  of  B.,  and  separated  from  them  by  a  thick  horiiontal  bar  of  cori 
which  was  part  of  colliery  B,  The  chambers  of  B.  were  on  a  higher  level  than  the  thyrlings 
above  mentioned,  and  the  thyrlings  were  on  a  higher  level  than  the  chambers  of  A. :  and,  con- 
sequently, the  eflfect  of  removing  the  horizontal  bar  of  coal  in  B.  necessarily  was,  that  the  water 
above  mentioned  would,  of  itself,  flow  into  the  chambers  of  B.,  and  that  a  large  portion  there- 
of would  also  flow  on  of  itself  from  the  chambers  of  B.,  through  the  thyrlings,  int4)  the 
chambers  of  A.  The  defendant,  knowing  that  the  thyrlings  wete  then  open,  and  that  the 
effect  of  removing  the  horizontal  bar  of  coal  in  B.  would  be  as  above  stated,  nevertheless  did 
remove  the  same,  ybr  the  purpose  of  obtaining  the  coal,  and  90  working  hi*  mine  in  the  manner 
moft  adrantageotte  to  himeelf.  In  consequence  of  the  removal  of  this  horixontal  bar  of  coal  in> 
B.,  the  water  flowed  into  the  chambers  of  B.,  and  thence,  throagh  the  thyrlings,  into  the 
chambers  of  A.,  and  inundated  the  same : — 

Qeld,  that  the  defendant  was  not  responsible  for  the  injury  so  occasioned. 

This  was  an  action  on  the  case,  in  which  The  New  British  Iron  Com- 
pany,— who  are  incorporated  by  act  of  parliament  7  &  8  Vict.  c.  xxx., 
and  sue  by  their  secretary  and  registered  public  oflScer,  were  the  real 
plaintiffs, — to  recover  damages  against  the  defendant  for  wrongfully 
♦'ilfil  *^^^^^^^ff  ^  prevent  water  from  flowing  through  his  mine  into 
-*  the  mine  of  the  company ;  and  also  for  wrongfully  causing  water 
to  flow  from  his  mine  into  the  mine  of  the  company. 

The  first  count  of  the  declaration  stated,  that,  on  the  1st  of  January, 
1840,  there  were,  and  thence  during  all  the  time  in  that  count  mentioned, 
there  had  been,  and  still  were,  two  collieries,  with  the  appurtenances, 
respectively  situate  under  ground,  and  adjoining  one  another,  at  the 
parish  of  Ruabon,  in  the  county  of  Denbigh,^-one  of  the  said  collieries 
being  a  colliery  called  the  Plas  Bennion  Colliery,  and  the  other  of  the 
said  collieries  being  a  colliery  called  the  Avon  Eitha  Colliery,  and  the 
said  colliery  called  the  Avon  Eitha  Colliery,  being  a  colliery  situate  on 
a  higher  level  than  the  said  colliery  called  Plas  Bennion,  and  both  the 
collieries  being  collieries  which,  during  all  that  time,  contained  mines  of 
coal  and  other  minerals,  and  the  said  colliery  called  the  Plas  Bennion 
Colliery  being  a  colliery  which,  during  all  that  time,  contained  divers 
and  very  many  chambers,  which  had  been  theretofore  formed  under 
ground  in  the  said  colliery  called  Plas  Bennion,  by  excavations  made 
therein  for  the  purpose  of  extracting  coal  and  other  minerals,  from  the 
said  mines  therein,  and  divers  and  very  many  of  the  said  chambers  in 
the  said  colliery  called  Plas  Bennion  being  during  all  that  time  bounded, 
at  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  by 
part  of  a  vein  or  seam  of  coal  of  and  belonging  to,  and  parcel  of,  and 
forming  and  being  the  eastern  extremity  of,  the  said  colliery  called  Plas 
Bennion,  and  the  said  part  of  the  said  vein  or  seam  of  coal  so  forming 
and  being  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennioi 
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being  a  part  of  the  said  colliery  called  Plas  Bennion  which  during  all 
that  time  separated  the  said  chambers  so  formed  under  ground  in  the 
said  colliery  called  Plas  Bennion  from,  and  formed  a  wall  or  *bar-  r-^r^rj 
rier  between  them  and  certain  other  chambers  which  during  all  ^ 
that  time  were  in  the  said  colliery  called  Avon  Eitha, — the  last-mentioned 
chambers,  so  being  in  the  said  colliery  called  Avon  Eitha,  being  cham- 
bers which  theretofore  had  been  formed  in  the  said  colliery  called  Avon 
•  Eitha  by  excavations  theretofore  made  therein  for  the  purpose  of  extract- 
ing coal'  from  the  veins  or  seams  of  coal  in  the  said  colliery  called  Avon 
Eitha:  That,  on  the  day  and  year  last  aforesajd,  the  said  company 
became  and  were,  and  thence  always  before  and  up  to  and  at  the  times 
of  the  committing  of  the  grievances,  and  of  the  happening  of  the  damage, 
'thereinafter  in  that  count  mentioned,  and  at  and  during  all  the  times 
thereinafter  in  that  count  mentioned,  continued  to  be  and  were,  and  still 
Temained,  possessed  of  the  said  colliery  called  Plas  Bennion :  That, 
while  the  said  company  were  so  possessed  of  the  said  colliery  called  Plas 
Bennion,  to  wit,  on  the  1st  of  January,  1840,  certain  persons,  to  wit, 
Evan  Jones  and  divers  and  very  many  other  persons,  were,  and  thence 
up  to  a  certain  other  day,  to  wit,  the  2d  of  December,  1844,  continued 
to  be,  and  were,  possessed  of  the  said  colliery  called  Avon  Eitha :  That, 
while  the  said  Evan  Jones  and  the  said  other  persons  were  so  possessed 
of  the  said  colliery  called  Avon  Eitha,  and  while  the  said  company  were 
so  possessed  of  the  said  colliery  called  Plas  Bennion,  to  wit,  on  the  Ist 
of  January,  1844,  and  on  divers  and  very  many  other  days  and  times 
between  that  day  and  the  time  when  the  said  Evan  Jones  and  the  said 
other  persons  ceased  to  be  possessed  of  the  said  colliery  called  Avon 
Eitha,  the  said  Evan  Jones  and  the  said  other  persons  so  possessed  of 
the  said  colliery  called  Avon  Eitha,  with  force  and  arms,  and  against  the 
peace  of  our  lady  the  Queen,  unlawfully  and  injuriously  broke  and 
entered  the  said  colliery  called  Plas  Bennion,  and  made  divers,  to  wit, 
three  large  holes,  called  thyrlings,  in  the  said  *vein  or  seam  of  j-^^-^q 
coal,  so  being  part  of  the  said  colliery  called  Plas  Bennion,  and  '- 
forming  the  eastern  extremity  thereof,  and  also  extracted  and  detached 
from  the  said  seam  or  vein  of  coal,  so  forming  the  eastern  extremity  of 
the  said  colliery  called  Plas  Bennion,  divers  and  very  many  large  quan- 
tities of  the  coal  thereof,  and  whereof  the  same  consisted :  That,  after 
the  making  of  the  said  holes,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  Evan  Jones  and  the  said  other  persons  ceased  to  be  possessed  of 
the  said  colliery  called  Avon  Eitha ;  and  thereupon,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  defendant  became,  and  thence 
always  before  and  up  to  and  at  the  time  of  the  committing  of  the 
grievances  and  of  the  happening  of^the  damage  thereinafter  in  that  count 
mentioned,  and  at  all  the  times  and  during  all  the  time  thereinafter  in 
that  count  mentioned,  continued  to  be  and  was,  and  still  remained,  pos- 
sessed of  the  said  ^  olliery  called  Avon  Eitha :  That,  at  the  said  time  when 
VOL.  VII. — 41 
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the  defendant  so  became  possessed  of  the  said  colliery  called  Avon  Eitha, 
and  thence  continually  up  to  and  at  all  the  times  and  during  all  the  time 
thereinafter  in  that  count  mentioned,  the  said  quantities  of  coal  so  ex* 
tracted^and  detached  from  the  said  part  of  the  said  vein  or  seam  of  coal, 
80  forming  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion, 
remained  and  were  so  extracted  and  detached  therefrom,  and  the  said 
holes  so  made  in  the  said  part  of  the  said  vein  or  seam  of  coal  of  and  be- 
longing to  the  said  colliery  called  Plas  Bennion,  and  forming  the  eastern 
extremity  thereof,  remained  and  were  so  made  in  the  said  colliery  called 
Avon  Eitha,  and  were  not  in  any  manner  stopped  up  or  filled  up  :*  That 
a  long  time  before  and  at  the  respective  times  of  the  said  company,  and 
the  said  Evan  Jones  and  the  said  other  persons,  and  of  the  defendant's, 
becoming  respectively  possessed  of  the  said  collieries  respectively  as 
^f.^  qi  "^i^foresaid,  and  thence  up  to  and  at  the  time  of  the  committing 

^  of  the  grievances  and  of  the  happening  of  the  damage  therein** 
after  in  that  count  mentioned,  and  at  the  times  and  during  all  the  time 
thereinafter  in  that  count  mentioned,  there  was  a  large  subterranean 
body  or  accumulation  of  water,  of  great  depth  and  extent,  lying  and 
"being  on  a  higher  level  than  the  said  collieries  respectively  called  Plas 
Bennion  and  Avon  Eitha,  and  being  nearer  to  the  said  colliery  called 
Avon  Eitha  than  to  the  said  colliery  called  Plas  Bennion, — ^the  said  col- 
liery called  Avon  Eitha  lying  between  the  said  body  or  accumulation  of 
water  and  the  said  colliery  called  Plas  Bennion, — the  said  body  or  accn- 
mulation  of  water  having  at  all  times  before  and  up  to  and  at  the  time 
when  a  passage  for  the  same  into  the  said  colliery  called  Avon  Eitha 
was  opened  and  formed  in  the  manner  thereinafter  in  that  count  men- 
tioned, being  separated  from  and  kept  out  of  the  said  colliery  called  Avon 
Eitha,  by  part  of  a  vein  or  seam  of  coal,  and  by  other  substances  inter- 
posed and  lying  and  being  between  the  said  colliery  called  Avon  Eitha 
and  the  said  body  or  accumulation  of  water :  That,  at  all  times  after  the 
committing  of  the  said  acts  by  the  said  Evan  Jones  and  the  said  other 
persons  so  possessed  of  the  said  colliery  called  Avon  Eitha,  and  before 
and  at  the  time  when  the  defendant  cut  and  removed,  in  the  manner 
thereinafter  in  that  count  mentioned,  from  the  said  part  of  the  said  vein 
or  seam  of  coal  and  other  substances  so  separating  the  said  colliery  called 
Avon  Eitha  from,  and  forming  a  barrier  between  it  and  the  said  body  or 
accumulation  of  water,  and  thence  continually  up  to  and  at  the  time 
when  a  passage  for  the  said  water  into  the  said  colliery  called  Avon 
Eitha  was  opened  and  formed,  in  the  manner  thereinafter  in  that  coont 
mentioned,  the  said  colliery  called  Plas  Bennion,  and  the  chambers 
*';9m  ^^^'^^^f*  were,  by  reason  of  the  said  acts  so  committed  by  the  *8aid 

^  Evan  Jones  and  the  said  other  persons,  and  by  reason  of  the  posi- 
tion of  the  said  body  or  accumulation  of  water  in  relation  to  the 
said  collieries  called  Avon  Eitha  and  Plas  Bennion  respectively,  an<? 
bj  reason  of  the  position  of  the  said  colliery  called  Avon  Eitha  in  rela 
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lion  to  the  said  colliery  called  Pla&  Bennion,  liable  and  likely  to  be 
inundated,  in  the  event  of  a  passage  for  the  said  body  or  accumulation 
of  water  being  opened  or  formed  in  the  said  part  of  the  said  vein  or  seam 
of  coal  and  the  said  other  substances  so  separating  the  same  from  the 
said  colliery  called  Avon  Eitha,  by  the  said  water  descending  and  pouring 
down  through  such  passage  into  the  said  colliery  called  Avon  Eitha,  and 
thence  flowing  through  the  said  holes,  and  penetrating  and  permeating 
through  the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the 
eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  into  the  said 
colliery  called  Plas  Bennion,  and  the  said  chambers  thereof :  That,  but 
for  the  said  holes,  and  but  for  the  detaching  and  extracting  of  the  said 
coals  from  the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the 
eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  the  said  part 
of  the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity  of  the 
'said  colliery  called  Plas  Bennion,  as  it  was  before  the  making  of  the  said 
holes,  and  before  the  detaching  and  extracting  of  the  said  coal  therefrom, 
would  at  all  times  after  a  passage  was  opened  .and  formed  for  the  said 
water  into  the  said  colliery  called  Avon  Eitha,  in  the  manner  therein- 
after in  that  count  mentioned,  have  formed  a  barrier  sufficient  to  prevent, 
and  which  would  have  prevented,  the  water, — ^which  was  thereinafter  in 
that  count  mentioned  to  have  run  and  flowed  into  the  said  colliery  called 
Avon  Eitha,  and  thence  to  have  flowed  through  the  said  holes,  and  to 
have  penetrated  and  permeated  through  the  said  part  of  the  said  vein  or 
seam  of  coal  *80  forming  the  eastern  extremity  of  the  said  colliery  p^co-i 
called  Plas  Bennion,  into  the  said  colliery  called  Plas  Bennion,  '- 
and  the  chambers  thereof, — ^from  so  flowing  through  the  said  holes,  and 
from  so  penetrating  and  permeating  through  the  said  part  of  the  said 
vein  or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery 
called  Avon  Eitha:  that,  of  all  the  premises  the  defendant, — before 
and  at  the  times  when  the  defendant  cut  and  removed,  in  the  manner 
thereinafter  in  that  count  mentioned,  the  coal  and  other  substances  from 
the  said  part  of  the  said  vein  or  seam  of  coal  so  separating  the  said  col- 
liery called  Avon  Eitha  from,  and  forming  a  barrier  between  it  and  the 
said  body  or  accumulation  of  water,  and  at  all  the  times,  and  during  all 
the  time,  thereinafter  in  that  count  mentioned,  and  always, — had  notice 
and  knowledge :  That,  by  reason  of  the  premises  thereinbefore  in  that 
count  mentioned,  the  defendant  of  right  ought  to  have  refrained  from 
committing  the  grievances  thereinafter  in  that  count  mentioned :  Yet, 
that  the  defendant,  well  knowing  the  premises,  but,  contriving  and 
intending  to  injure  the  sq,id  company,  afterwards,  and  after  the  said  holes 
had  been  so  made  in  the  said  part  of  the  said  vein  or  seam  of  coal  so 
forming  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion, 
and  after  the  said  coals  had  been  so  extracted  and  detached  therefrom, 
and  while  the  defendant  was  possessed  of  the  said  colliery  called  Avon 
£itha,  and  while  the  said  company  were  possessed  of  tho  said  colliery 


521  SMITH  V,  KENRICK.    H.  V.  1849. 

called  Plas  Bennion,  and  before  the  commencement  of  this  snit,  to  wit, 
on  the  1st  of  January,  1845,  and  on  divers  and  very  many  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  while  the 
said  holes  remained  and  were  in  the  said  part  of  the  said  vein  or  seam  cf 
coal  so  forming  the  eastern  extremity  of  the  said  colliery  called  Plas  Ben- 
^-^^^^-.  nion,  and  after  the  said  coal  had  *been  so  detached  and  extracted 
"■^  therefrom,  and  while  the  defendant  was  possessed  of  the  said  col- 
liery called  Avon  Eitha,  and  while  the  said  company  was  possessed  of 
the  said  colliery  called  Plas  Bennion,  wrongfully,  unlawfully,  improperly 
and  injuriously  cut  and  removed  away  from  the  said  part  of  the  said  veil 
or  seam  of  coal  and  the  said  other  substances  so  separating  the  said  bodj 
or  accumulation  of  water  from  the  said  colliery  called  Avon  Eitha,  an4 
forming  a  barrier  between  the  same  and  the  said  body  or  accumulation 
of  water,  divers  and  very  many  large  quantities,  to  wit,  100,000  tons, 
of  the  said  part  of  the  said  vein  or  seam  of  coal  and  other  substances 
so  separating  the  said  colliery  called  Avon  Eitha  from,  and  forming  a 
barrier  between  it  and  the  said  body  or  accumulation  of  water ;  whereby, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  a  passage  for  the 
said  water  was  opened  and  formed,  and  thence  continually  for  a  long 
space  of  time,  to  wit,  thence  to  the  time  of  this  suit,  continued  open, 
through  the  said  part  of  the  said  vein  or  seam  of  coal  and  other  sub- 
stances so  separating  the  said  colliery  called  Avon  Eitha  from,  and  forming 
a  barrier  between  it  and  the  said  body  or  accumulation  of  water,  into  the  said 
colliery  called  Avon  Eitha:  That  the  defendant,  well  knowing  the  premises, 
and  contriving  and  intending  to  injure  the  said  company,  at  the  said  time 
of  the  cutting  and  removing  of  the  said  coal  and  other  substances  from  the 
said  part  of  the  said  vein  or  seam  of  coal  and  other  substances  so  separa- 
ting the  colliery  called  Avon  Eitha  from,  and  forming  a  barrier  between 
it  and  the  said  body  or  accumulation  of  water,  and  thence  continually 
up  to  and  at  the  time  of  the  said  passage  for  the  said  water  being  opened 
and  formed  through  the  said, last-mentioned  vein  or  seam  of  coal  and 
other  substances,  and  thence  continually  up  to  and  at  the  several 
times  thereinafter  in  that  count  mentioned,  wrongfully,  carelessly, 
^-g^rt-.  *unlawfully,  negligently,  injuriously,  and  improperly  worked, 
^  managed,  and  kept  the  8ai4  colliery  called  Avon  Eitha,  and  wrong- 
fully, unlawfully,  and  improperly,  carelessly,  and  injuriously  neglected 
to  take  reasonable  and  proper  means  to  prevent,  and  wrongfully  and 
improperly,  unlawfully,  and  injuriously  neglected  to  prevent,  and  did  not 
prevent,  the  said  water  which  was  thereinafter  in  that  count  mentioned 
to  have  flowed  from  the  said  colliery  called  Avon  Eitha,  into  the  said 
colliery  called  Plas  Bennion,  through  the  said  holes,  and  which  was  there- 
inafter in  that  count  mentioned  to  have  penetrated  and  permeated  through 
the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern 
boundary  of  the  said  colliery  called  Plas  Bennion,  in  the  manner  there- 
inafter in  that  count  mentioned,  from  so  flowing  through  the  said  holes. 
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and  so  penetrating  and  permeating  through  the  said  part  of  the  said  vein 
or  seam  of  coal  so  forming  the  eastern  boundary  of  the  said  colliery 
called  Plas  Bennion,  as  thereinbefore  mentioned :  That,  by  means  of  the 
several  premises,  afterwards,  to  wit,  on  the  day  and*  year  last  aforesaid, 
and  on  divers  and  very  many  other  days  between  that  day  and  the  com- 
mencement of  this  suit,  divers  large  quantities  of  the  said  body  or  accu- 
mulation of  water  ran  and  flowed  into  the  said  colliery  called  Avon  Eitha, 
through  the  said  passage  so  opened  and  formed  in  the  said  part  of  the 
said  vein  or  seam  of  coal  and  other  substances  which  so,  before  the 
forming  and  opening  of  the  said  passage,  separated  the  said  colliery  called 
Avon  Eitha  from,  and  formed  a  barrier  between  it  and  the  said  body  or 
accumulation  of  water ;  and  divers  large  quantities  of  the  said  water 
which  so  flowed  through  the  said  passage  into  the  said  colliery  called  Avon 
Eitha,  ran  and  flowed  from  the  said  colliery  called  Avon  Eitha  into  the 
Baid  colliery  called  Plas  Bennion,  through  the  said  holes  so  being  in  the 
said  *part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern  r-^rc)A 
extremity  of  the  said  colliery  called  Plas  Bennion ;  and  divers  '- 
other  large  quantities  of  the  said  water  which  so  flowed  through  the  said 
passage  into  the  said  colliery  called  Avon  Eitha,  penetrated  and  perme- 
ated through  the  said  part  of  the  said  vein  or  seam  of  coal  so  forming 
the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  into  the 
said  colliery  called  Plas  Bennion,  and  the  said  chambers  therein ;  by 
reason  and  means  whereof  *  *  the  said  colliery  called  Plas  Bennion,  and 
the  chambers  thereof,  were,  afterwards,  to  wit,  on  the  days  and  times  last 
aforesaid,  inundated  and  filled  by  and  with  the  said  water  which  so  flowed 
through  the  said  holes,  and  penetrated  and  permeated  through  the  said 
part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity 
of  the  said  colliery  called  Plas  Bennion ;  and  by  reason  thereof  the  said 
company,  afterwards,,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  several  days  and  times  last  aforesaid,  and  thence  always  up  to  the 
time  of  the  commencement  of  this  suit,  were  hindered  and  prevented 
from  digging  and  obtaining  coal  from  the  mines  of  coal  then  being  in  and 
parcel  of  the  said  colliery  called  Plas  Bennion,  and  from  ejijoying  and 
working  the  said  colliery  called  Plas  Bennion,  in  so  extensive,  complete, 
beneficial,  and  convenient  a  manner  as  they  otherwise  might  and  would 
have  done ;  and,  by  reason  of  the  premises,  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  of  January,  1845,  and  on 
divers  and  very  many  other  days  and  times  after  the  said  colliery  called 
Plas  Bennion,  and  the  chambers  thereof,  had  been  so  inundated  and  filled 
with  water,  and  before  the  commencement  of  this  suit,  to  wit,  at  the 
several  days  and  times  last  aforesaid,  the  said  company  were  forced  and 
obliged  to,  and  at  those  times  did,  pump  from  the  said  colliery  called 
Plas  Bennion,  and  the  said  chambers  thereof,  the  *said  water,  r^roc 
wherewith  the  same  had  been  so  inundated,  and,  in  so  doing,  were  ^ 
pot  to  great  expense,  to  wit,  to  the  amount  of  2000/. 

2E 
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The  second  count  was  similar  to  the  first,  as  far  as  the  agterisk  in  p. 
518 :  it  then  proceeded  to  state — That,  by  reason  of  the  committing  of 
the  said  acts  by  the  said  Evan  Jones,  and  the  said  other  persons  so  pos- 
sessed of  the  said  colliery  called  Avon  Eitha  in  that  count  mentioned^ 
the  said  colliery  called  Plas  Bennion  in  that  count  mentioned,  and  the 
said  chambers  so  formed  therein,  were  at  all  times  after  the  committing 
of  the  said  acts  by  the  said  Evan  Jones  and  the  said  other  persons, 
rendered  liable  to  be,  and  had  at  all  times  after  the  committing  of  the 
said  acts  been  liable  to  be,  and  still  by  reason  of  the  said  acts  were 
liable  to  be,  inundated,  on  occasions  of  water  being  introduced  into  or 
being  in  the  said  colliery  called  Avon  Eitha  in  that  count  mentioned, 
by  such  water  flowing  through  the  said  holes,  and  penetrating  and 
permeating  through  the  said  vein  or  seam  of  coal  so  forming  the  eastern 
extremity  of  the  said  colliery  called  Plas  Bennion  in  that  counrt  men- 
tioned :  That,  but  for  the  said  holes,  and  but  for  the  detaching  and  ex- 
tracting of  the  said  coals  from  the  said  part  of  the  said  vein  or  seam  of 
coal  so  forming  the  eastern  extremity  of  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  the  said  part  of  the  said  vein  or  seam 
of  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  as  it  was  before  the  making  of  the 
holes,  and  before  the  detaching  and  extracting  of  the  said  coal  therefrom, 
would,  at  the  times  when  water  was  introduced  into  the  said  colliery 
called  Avon  Eitha  in  that  count  mentioned,  as  thereinafter  in  that  count 
mentioned,  have  formed  a  barrier  sufficient  to  prevent,  and  which  would 
have  prevented,  the  water  which  was  thereinafter  mentioned  to  have  been 
*^9fiT  i^^roduced  into  the  *8aid  colliery  called  Avon  Eitha  in  that  count 
^  mentioned,  and  thence  to  have  flowed  through  the  said  holes,  and 
to  have  penetrated  and  permeated  through  the  said  part  of  the  said  vein 
or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called 
Plas  Bennion  in  that  count  mentioned,  into  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  from  so  flowing  through  the  said  holes, 
and  penetrating  and  permeating  through  the  said  part  of  the  said  vein 
or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery 
called  Plas  Bennion  in  that  count  mentioned :  That,  by  reason  of  tbe 
defendaynt's  possession  of  the  said  colliery  called  Avon  Eitha  in  that 
count  mentioned,  and  by  reason  of  the  position  thereof  in  relation  to  the 
said  colliery  called  Plas  Bennion  in  that  count  mentioned,  and  by  reason 
of  the  matters  and  things  in  that  count  mentioned,  the  defendant,  during 
all  the  time  while  he  was  possessed  of  the  said  colliery  called  Avon  Eitha 
in  that  count  mentioned,  of  right  ought  to  have  prevented,  and  still  of 
right  ought  to  prevent,  the  water  from  time  to  time  introduced  by  the  de- 
fendant into,  and  caused  by  the  defendant  to  be  in,  the  said  colliery  csllled 
Avon  Eitha  in  that  count  mentioned,  and  the  said  chambers  thereof, 
during  the  defendant's  possession  thereof,  from  flowing  through  the  said 
holes  into  the  said  colliery  called  Plas  Bennion  in  that  count  mentioned, 
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and  the  said  chambers  thereof,  and  from  penetrating  and  permeating 
through  the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the 
eastern  extremity  of  the  said  colliery  called  Plas  Bennion  in  that  count 
mentioned,  and  the  chambers  thereof:  That,  of  all  the  premises,  the 
defendant  always  had  notice  and  knowledge :  Yet  that  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  the  said  com- 
pany, after  the  said  holes  had  been  so  made  in  the  said  part  of  the  said  vein 
or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called 
*Plas  Bennion  in  that  count  mentioned,  and  after  the  said  coal  r^ro7 
had  been  so  extracted  and  detached  from  the  said  part  of  the  said  ^ 
vein  or  seam  of  coal  forming  the  eastern  extremity  of  the  said  colliery 
called  Plas  Bennion  in  that  count  mentioned,  and  while  the  said  company 
were  possessed  of  the  said  colliery  called  Plas  Bennion  in  that  count  men- 
tioned, to  wit,  always  from  the  said  time  of  the  defendant's  so  becoming 
possessed  of  the  said  colliery  called  Avon  Eitha  in  that  count  mentioned, 
to  the  time  of  the  commencement  of  this  suit,  wrongfully,  maliciously, 
unlawfully,  and  injuriously  introduced  into,  and  caused  to  be  in,  the  said 
colliery  called  Avon  Eitha,  in  that  count  mentioned,  and  the  chambers 
thereof,  divers  and  very  many  large  quantities  of  water :  and  the  defend- 
ant, further  contriving,  and  wrongfully  and  maliciously  intending  to 
injure  the  said  company,  afterwards,  and  after  the  said  holes  had  been  so 
made,  and  after  the  said  coal  had  been  so  extracted  and  detached  from 
the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern 
extremity  of  the  said  colliery  called  Plas  Bennion  in  that  count  men- 
tioned, and  while  the  defendant  was  so  possessed  of  the  said  colliery 
called  Avon  Eitha  in  that  count  mentioned,  and  while  the  said  company 
were  so  possessed  of  the  said  colliery  called  Plas  Bennion  in  that  count 
mentioned,  and  while  the  said  holes  so  remained  and  were  continued  by 
the  defendant,  and  before  the  same  had  been  stopped  up,  and  after  the 
said  water  had  been  so  introduced  into,  and  while  it  was  in,  the  said  col- 
liery called  Avon  Eitha  in  that  count  mentioned,  and  the  chambers  so 
formed  in  the  said  colliery  called  Avon  Eitha  in  that  count  mentioned, 
to  wit,  on  the  said  several  days  and  times  when  the  said  water  was  so 
introduced  into,  and  while  it  was  in,  the  same  chambers,  and  from  those 
times  respectively  to  the  time  of  the  commencement  of  this  suit,  wrong- 
fully, unlawfully,  maliciously,  and  *injuriously  omitted  to  prevent  p^^oo 
the  said  water  so  introduced  into  and  being  in  the  said  colliery  *- 
called  Avon  Eitha  in  that  count  mentioned,  and  the  said  chambers  so 
formed  therein,  from  flowing  from  the  said  colliery  called  Avon  Eitha  in 
that  count  mentioned,  and  the  chambers  thereof,  through  the  said  holes, 
into  the  said  colliery  called  Plas  Bennion  in  that  count  mentioned,  and 
the  chambers  thereof,  and  from  penetrating  and  permeating  through  the 
said  part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity 
of  the  said  colliery  called  Plas  Bennion  in  that  count  mentioned,  into  the 
said  colliery  called  Plas  Bennion  in  that  count  mentioned,  and  the  cham- 
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bers  thereof;  and  that,  hj  means  and  in  consequence  of  the  premises  in 
that  count  mentioned,  to  wit,  on  the  several  days  and  times  when  the 
said  water  had  been  so  introduced  into,  and  was  in,  the  said  colliery  called 
Avon  Eitha  in  that  count  mentioned,  and  the  said  chambers  so  formed 
therein,  and  on  divers  and  very  many  other  days  and  times  after  those 
days  and  times  respectively,  and  before  the  commencement  of  this  suit, 
divers  large  quantities  of  the  water  so  introduced  into,  and  being  in, 
the  said  colliery  called  Avon  Eitha  in  that  count  mentioned,  and  the  said 
chambers  so  being  therein,  flowed  from  the  said  colliery  called  Avon  Eitha 
in  that  count  mentioned,  and  the  said  chambers  therein,  through  the  said 
holes  so  being  in  the  said  vein  or  seam  of  coal,  so  forming  the  eastern 
extremity  of  the  said  colliery  called  Plas  Bennion  in  that  count  men- 
tioned, into  the  said  colliery  called  Plas  Bennion  in  that  count  mentioned, 
and  into  the  said  chambers  so  made  in  the  said  colliery  called  Plas  Ben- 
nion in  that  count  mentioned ;  and  divers  other  large  quantities  of  the 
said  water  so  introduced  into  and  being  in  the  said  colliery  called 
Avon  Eitha  in  that  count  mentioned,  and  the  chambers  thereof,  penetrated 
*';9Ql  ^^^  permeated  through  the  said  part  of  the  same  vein  *or  seam 
-*  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called 
Plas  Bennion  in  that  count  mentioned,  into  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  and  the  chambers  so  formed  therein ; 
and  that  the  defendant,  further  contriving,  and  wrongfully  and  mali- 
ciously intending  to  injure  the  said  company,  afterwards  and  after  the 
said  holes  had  been  so  made  as  aforesaid,  and  after  the  said  coal  had  been 
so  extracted  and  detached  from  the  said  part  of  the  said  vein  or  seam  of 
coal  so  forming  the  eastern  extremity  of  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  and  while  the  defendant  was  so  pos- 
sessed of  the  said  colliery  called  Avon  Eitha  in  that  count  mentioned, 
and  while  the  said  company  was  possessed  of  the  said  colliery  called  Plas 
Bennion  in  that  count  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  several  days  and  times  last  aforesaid,  wrongfully, 
unlawfully,  maliciously,  and  injuriously  caused  and  procured  divers  othei 
very  large  quantities  of  the  said  water  so  introduced  into,  and  being  in, 
the  said  colliery  called  Avon  Eitha  in  that  count  mentioned,  and  the 
chambers  thereof  as  aforesaid,  to  flow,  and  the  said  last-mentioned  quan- 
tities of  the  said  water,  at  those  times  were,  on  those  days  and  times, 
thereby  made  to  flow,  and,  on  those  days  and  times,  did  flow,  through  the 
said  holes  into  the  said  colliery  called  Plas  Bennion  in  that  count  men- 
tioned, and  the  said  chambers  thereof;  and  wrongfully,  unlawfully,  mali- 
ciously, and  injuriously  caused  and  procured  divers  other  large  quantities 
of  the  said  water  so  introduced  into  and  being  in  the  said  colliery  called 
Avon  Eitha  in  that  count  mentioned,  and  the  said  chambers  thereof,  to 
penetrate  and  permeate,  and  the  said  last-mentioned  quantities  of  water, 
at  the  said  last-mentioned  days  and  times,  did  penetrate  and  permeate, 
through  the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity 
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of  the  said  colliery  called  *Plas  Bennion  in  that  count  mentioned,  p^^qn 
into  the  said  colliery  called  Plas  Bennion  in  that  count  mentioned,  ^ 
and  the  said  chambers  so  formed  therein :  That,  by  means  t|iereof,  &c.y 
as  in  the  first  count  from  the  double  asterisk  in  p.  524,  to  the  end. 

The  defendant  pleaded, — first,  not  guilty  to  the  whole  declaration. 

Secondly,  thirdly,  fourthly,  fifthly,  sixthly,*  seventhly,  and  eighthly, 
pleas  respectively  putting  in  issue  the  several  allegations  in  the  first  count. 

Ninthly,  that  the  said  chambers  in  the  said  colliery  called  Plas  Ben- 
nion in  the  second  count  mentioned,  were  not  bounded  at  the  eastern 
extremity  of  the  said  colliery  by  part  of  a  vein  or  seam  of  coal  of  and 
belonging  to,  and  parcel  of,  and  forming  and  being  the  eastern  extremity 
of  the  said  last-mentioned  colliery  called  Plas  Bennion,  nor  was  the  said 
part  of  the  said  vein  or  seam  of  coal  a  part  of  the  said  last-mentioned 
colliery  called  Plas  Bennion  which  separated  the  said  chamber  so  formed 
under  ground  in  the  said  last-mentioned  colliery  called  Plas  Bennion 
from,  or  formed  a  barrier  between  them  and  the  said  other  chambers 
which  were  in  the  said  colliery  called  Avon  Eitha,  in  manner  and  form 
as  in  the  said  second  count  alleged,  &c. 

Tenthly,  that,  while  the  said  Evan  Jones  and  the  said  other  persons 
were  so  possessed  of  the  said  last-mentioned  colliery  called  Avon  Eitha, 
and  while  the  said  company  were  so  possessed  of  the  said  last-mentioned 
colliery  called  Plas  Bennion,  the  said  Evan  Jones  and  the  said  other  per- 
sons 80  possessed  of  the  said  last-mentioned  colliery  called  Avon  Eitha, 
did  not  break  or  enter  the  said  last-mentioned  colliery  called  Plas  Ben- 
nion, or  make  therein  the  said  holes  called  thyrlings,  or  any  of  them,  in 
the  said  vein  or  seam  of  coal  so  being  part  of  the  said  last-mentioned 
colliery  called  Plas  Bennion,  and  forming  the  eastern  extremity  thereof, 
nor  *extract  or  detach  from  the  said  vein  or  seam  of  coal  so  r^jcrq-i 
being  a  part,  and  forming  the  eastern  extremity  of  the  said  col-  *- 
liery  called  Plas  Bennion,  and  forming  the  said  wall  or  barrier,  the  said 
large  quantities,  or  any  part,  of  the  coal  thereof,  and  whereof  the  same 
consisted,  in  manner  and  form  as  in  the  said  second  count  is  alleged,  &c. 

Eleventhly, — except  a^  to  so  much  of  the  second  count  as  charged  the 
defendant  with  having  wrongfully,  unlawfully,  maliciously,  and  injuri- 
ously caused  and  procured  the  said  quantities  of  water  so  introduced 
into  and  being  in  the  said  colliery  called  Avon  Eitha  in  the  said  second 
count  mentioned,  and  the  chambers  thereof,  to  flow,  and  with  having 
thereby  made  the  same  to  flow,  through  the  said  holes  into  the  said  col- 
liery called  Plas  Bennion  in  the  same  count  mentioned,  and  the  chambers 
thereof,  and  with  having  wrongfully,  maliciously,  and  injuriously  caused 
and  procured  the  said  other  quantities  of  the  said  water  so  introduced 
into  and  being  in  the  last-mentioned  colliery  called  Avon  Eitha,  and  the 
said  chambers  thereof,  to  penetrate  and  permeate  through  the  said  vein 
or  seam  of  coal  into  the  last-mentioned  colliery  called  Plas  Bennion,  and 
the  Baid  chambers  so  formed  therein,  as  in  the  second  count  alleged, — 
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that,  b J  reason  of  the  committing  of  the  said  acts  by  the  said  Evan  Jones 
and  the  said  other  persons  so  possessed  of  the  said  last-mentioned  coUierj 
called  Avon  Eitha,  the  said  collier j  called  Plas  Bennion  in  the  second 
CO  ant  mentioned,  and  the  said  chambers  so  formed  therein,  were  not, 
after  the  committing  of  the  said  acts  by  the  said  Evan  Jones  and  the 
said  other  pc  -sons,  rendered  liable  to  be,  nor  were  they  by  reason  of  the 
said  acts  liab.>.  i  be,  inundated  on  occasions  of  water  being  introdaced 
into  or  being  in  the  said  colliery  called  Avon  Eitha  in  the  said  second 
count  mentioned,  by  such  water  flowing  through  the  said  holes,  and 
♦cQQT  penetrating  *and  permeating  through  the  said  vein  or  seam  of 
"'-'  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called 
t^las  Bennion  in  the  said  second  count  mentioned,  in  manner  and  form 
is  in  the  said  second  count  was  alleged,  &c. 

Twelfthly, — except  as  in  the  introductory  part  of  the  eleventh  plea, — 
that,  but  for  the  said  holes,  and  but  for  the  detaching  and  extracting  of 
the  said  coal  from  the  said  part  of  the  said  vein  or  seam  of  coal  so  form- 
ing the  eastern  extremity  of  the  said  last-mentioned  colliery  called  Plas 
Bennion  in  the  said  second  count  mentioned,  the  said  part  of  the  said 
V€fin  or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  last- 
mentioned  colliery,  as  it  was  before  the  making  of  the  said  holes,  and 
before  the  detaching  and  extracting  of  the  said  coal  therefrom,  would 
not,  at  the  times  when  water  was  introduced  into  the  said  colliery  called 
Avon  Eitha  in  the  said  second  count  mentioned,  as  therein  mentioned, 
or  at  any  or  either  of  such  times,  have  formed  a  barrier  sufficient  to  pre- 
vent, nor  would  the  same  have  prevented,  the  water,  or  any  part  thereof, 
in  the  said  second  count  mentioned  to  have  been  introduced  into  the  said 
last-mentioned  colliery  called  Avon  Eitha,  and  thence  to  have  flowed 
through  the  said  holes,  and  to  have  penetrated  and  permeated  through 
the  said  part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern 
extremity  of  the  said  last-mentioned  colliery  called  Plas  Bennion,  into 
the  same  colliery,  from  so  flowing  through  the  said  holes,  or  penetrating 
or  permeating  through  the  said  part  of  the  said  vein  or  seam  of  coal  so 
forming  the  eiistern  extremity  of  the  same  colliery,  in  manner  and  form 
as  therein  alleged,  &c. 

Thirteen thly,— except  as  in  the  introductory  part  of  the  eleventh  plea, 
— ^that  the  defendant,  by  reason  of  his  possession  of  the  said  colliery 
^-qo-i  called  Avon  Eitha  *in  the  said  second  count  mentioned,  and  by 
-*  reason  of  the  position  thereof  in  relation  to  the  said  colliery  called 
Plas  Bennion  in  the  same  count  mentioned,  and  by  reason  of  the  matters 
and  things  in  that  count  mentioned,  or  by  reason  of  any  or  either  of  the 
said  matters,  ought  not  of  right,  during  all  the  time,  or  any  of  the  time, 
while  he  was  possessed  of  the  said  last-mentioned  colliery  called  Avon 
Eitha,  to  have  prevented  the  water  from  time  to  time  introduced  by  him, 
the  defendant,  into,  or  caused  by  him  to  be  in,  the  said  last-mentioned 
colliery  called  Avon  Eitha,  or  the  said  chambers  thereof,  during  his,  the 
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defendant's,  pussession  thereof,  from  flowing  through  the  said  holes,  into 
the  said  last-mentioned  colliery  called  Plas  Bennion,  or  the  said  cham 
bers  thereof,  or  from  penetrating  or  permeating  through  the  said  part  of 
the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity  of  the 
said  last-mentioned  colliery  called  Plas  Bennion,  or  the  chambers  there- 
of, in  manner  and  form  as  in  the  said  second  count  alleged,  &c. 

Fourteenthly,  that  the  defendant  had  not  notice  or  knowledge  of  all 
or  any  of  the  premises  in  the  said  second  count  in  that  behalf  mentioned, 
in  manner  and  form  as  therein  alleged,  &c. 

Fifteen thly  (to  both  counts),  that,  before  the  commencement  of  this 
suit,  to  wit,  on  the  4th  of  June,  1845,  the  plaintiff,  being  then  the  sec- 
retary of  the  said  New  British  Iron  Company,  the  said  company  did, 
in  the  name  of  the  now  plaintiff,  as  such  secretary,  and  for  and  on  behalf 
of  the  said  company,  bring  and  commence  a  former  action  on  the  case 
against  the  now  defendant,  in  this  court  here,  before,  &c. ;  and,  the  de- 
fendant having  duly  appeared  in  this  court  to  the  said  action,  the  said 
company,  in  the  name  of  the  plaintiff,  as  such  secretary  as  aforesaid,  and 
on  behalf  of  the  said  company,  afterwards,  on  the  24th  of  October, 

1845,  duly  declared  in  the  said  former  action  in  this  court  against 
♦the  now  defendant,  for  the  committing  of  so  much  of  the  same  r^coj. 
grievances  mentioned  and  complained  of  by  the  plaintiff,  as  such  ^ 
secretary  as  aforesaid,  in  his  declaration  in  this  present  suit,  and  laid  the 
damages  of  the  said  company  in  the  said  declaration  in  the  said  former 
action,  by  reason  of  the  said  grievances  therein  mentioned,  at  50002. ; 
that,  after  the  said  company,  in  the  name  of  the  plaintiff,  declared  in  the 
said  former  action  as  aforesaid,  that  is  to  say,  on  the  30th  of  January, 

1846,  the  now  defendant  duly  pleaded  in  this  court  in  and  to  the  said 
former  action  [payment  into  court  of  702.] ;  that  the  plaintiff,  as  such 
secretary  as  aforesaid,  took  the  said  702.  out  of  court,  &c. ;  and  that  the 
defendant  afterwards,  to  wit,  on,  &c.,  paid  to  the  said  company  222.  lis. 
for  costs,  &c. 

The  plaintiff  joined  issue  on  the  first  fourteen  pleas,  and  replied  to  the 
last,  so  far  as  the  same  related  to  the  second  count,  (a)  that,  by  reason  of 
anything  in  the  said  last  plea  alleged,  he  ought  not  to  be  barred  from 
having  or  maintaining  his  aforesaid  action  thereof,  for  and  on  behalf  of 
the  said  company,  against  the  defendant,  in  respect  of  the  grievances  in 
the  second  count  mentioned,  because  he  said  that  the  plaintiff,  for  and  on 
behalf  of  the  said  company,  issued  his  writ  in  this  suit,  so  far  as  it  re- 
lated to  the  grievances  in  the  second  count  mentioned,  and  declared  there- 
upon, not  for  the  grievances  for  the  committing  of  which  the  said  company, 
in  the  name  of  the  plaintiff,  as  such  secretary  as  aforesaid,  and  on  behalf 
of  the  said  company,  declared  against  the  defendant  in  the  said  former 
action, — and  in  satisfaction  and  discharge  of  the  damages  sustained  by  the 

(a)  There  was  a  similar  new  uBignmeui  to  the  last  plea  to  &r  as  it  related  to  the  first  ooaoW 
fv-assertiog  the  cause  of  complaint  in  that  count 
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said  company  in  respect  of  which  last-mentioned  grievances  up  to  the  time 
^ror-i  when  the  said  plea  in  the  said  former  *action  was  pleaded,  he,  the 

-*  plaintiflf,  so  accepted  and  took  out  of  court  the  said  sum  of  70/., — 
but  for  that  the  defendant,  contriving  and  intending  to  injure  the  company, 
after  the  said  holes  in  the  second  count  mentioned  had  beeti  so  made  in 
the  said  part  of  the*  said  vein  or  seam  of  coal  so  forming  the  eastern 
extremity  of  the  said  colliery  called  Plas  Bennion  in  the  second  count 
mentioned,  and  after  the  said  coal  had  been  so  extracted  and  detached 
from  the  said  part  of  the  said  vein  or  seam  of  coal  in  the  second  count 
mentioned,  forming  the  eastern  extremity  of  the  said  colliery  called  Plas 
Bennion,  in  the  second  count  mentioned,  and  while  the  defendant  was 
possessed  of  the  said  colliery  called  Avon  Eitha,  in  the  said  second  count 
mentioned,  and  while  the  said  company  were  possessed  of  the  said  colliery 
called  Plas  Bennion  in  the  second  count  mentioned,  and  after  the  plead- 
ing  of  the  said  plea  in  the  said  former  action,  and  at  the  said  time  when, 
&c.,  in  the  second  count  in  that  behalf  mentioned,  to  wit,  always  from 
the  said  time  of  the  defendant's  so  becoming  possessed  of  the  said  colliery 
call^«  Avon  Eitha,  in  the  second  count  mentioned,  to  the  time  of  the 
commencement  of  this  suit,  wrongfully,  maliciously,  unlawfully,  and 
injuriously  introdxiced  inlo  and  caused  to  be  introduced  in^  the  said  col- 
liery called  Avon  Eitha,  in  the  second  count  mentioned,  and  the  cham- 
bers thereof,  divers  and  very  many  large  quantities  of  water :  That  the 
defendant  further  contriving,  and  wrongfully  and  maliciously  intending 
to  injui*e  the  said  company,  afterwards,  and  after  the  said  holes  in  the 
second  count  mentioned  had  been  so  made,  and  after  the  said  coal  had 
been  so  extracted  and  detached  from  the  said  part  of  the  said  vein  or 
seam  of  coal  so  forming  the  eastern  extremity  of  the  said  colliery  called 
Plas  Bennion,  in  the  second  count  mentioned,  and  while  the  defendant 
was  so  possessed  of  the  said  colliery  called  Avon  Eitha,  in  the  second 
3^-op-|  count  *mentioned,  and  while  the  said  company  were  so  possessed 

-*  of  the  said  colliery  called  Plas  Bennion,  in  the  second  count  men- 
tioned, and  while  the  said  last-mentioned  holes  so  remained  and  were 
continued  by  the  defendant,  and  before  the  same  had  been  stopped  up, 
and  after  the  said  water  had  been  so  introduced  into,  and  while  it  was  in, 
the  said  colliery  called  AvOn  Eitha,  in  the  second  count  mentioned,  and 
the  chambers  so  formed  in  the  said  colliery  called  Avon  Eitha,  in  the 
second  count  mentioned,  and  after  the  pleading  of  the  said  plea  in  the  said 
former  action,  and  at  the  said  times  when,  &c.,  in  the  second  count  in  that 
behalf  mentioned,  to  wit,  on  the  said  several  days  and  times  when  the  said 
water  was  so  introduced  into,  and  while  it  was  in,  the  same  chambers,  as 
thereinbefore  mentioned,  and  from  those  times  respectively  to  the  time  of 
the  commencement  of  this  suit,  wrongfully,  unlawfully,  maliciously,  and 
injuriously  omitted  to  prevent  the  said  water  so  introduced  and  being  in 
the  said  colliery  called  Avon  Eitha  in  the  second  count  mentioned,  and 
the  said  chambers  so  formed  therein,  from  flowing  from  the  said  collierj 
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called  Avon  Eitha  in  the  second  count  mentioned,  and  the  chambers, 
thereof,  through  the  said  holes,  into  the  said  colliery  called  PI  as  Bennion, 
in  the  second  count  mentioned,  and  the  chambers  thereof,  and  from  pene- 
trating and  permeating  through  the  said  part  of  the  said  vein  or  seam  of  coal 
80  forming  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion  in 
the  second  count  mentioned,  into  the  said  colliery  caHed  Plas  Bennion,  in 
the  second  count  mentioned,  and  the  chambers  thereof:  That,  by  means 
and  in  consequence  of  the  premises  thereinbefore,  and  in  the  second  count 
mejitioned,  after  the  pleading  of  the  said  plea  in  the  said  former  action, 
and  at  the  said  times  when,  &c.,  in  the  second  count  in  that  behalf  men- 
tioned, to  wit,  on  the  several  days  and  times  when  the  said  water  had 
*l)eeu  so  introduced  into  and  was  in  the  said  colliery  called  Avon  r^nr  07 
Eitha,  in  the  second  count  mentioned,  and  the  said  chambers  so  ^ 
formed  therein,  and  on  divers  and  very  many  other  days  and  times  after 
those  days  and  times  respectively,  and  before  the  commencement  of  this 
suit,  divers  large  quantities  of  the  water,  so  introduced  into,  and  being 
in,  the  said  colliery  called  Avon  Eitha,  in  the  second  count  mentioned, 
and  the  said  chambers  so  being  therein,  flowed  from  the  said  colliery 
called  Avon  Eitha,  in  the  second  count  mentioned,  and  the  said  chambers 
therein,  through  the  said  holes  so  being  in  the  said  vein  or  seam  of  coal 
10  forming  the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion, 
in  the  second  count  mentioned,  into  the  said  colliery  called  Plas  Bennion, 
in  the  second  count  mentioned,  and  into  the  chambers  so  made  in  the 
said  colliery  called  Plas  Bennion,  in  the  second  count  mentioned ;  and 
divers  other  large  quantities  of  the  said  water  so  introduced  into  and 
being  in  the  said  colliery  called  Avon  Eitha,  in  the  second  count  men- 
tioned, and  the  chambers  thereof,  penetrated  and  permeated  through  the 
said  part  of  the  said  vein  or  seam  of  coal  so  forming  the  eastern  extremity 
of  the  said  colliery  called  Plas  Bennion,  in  the  second  count  mentioned, 
into  the  said  colliery  called  Plas  Bennion,  in  the  second  count  mentioned, 
and  the  chambers  so  formed  therein :  That  the  defendant,  further  contriv- 
ing, and  wickedly  and  maliciously  intending  to  injure  the  said  company, 
afterwards,  and  after  the  said  holes  had  been  so  made  as  aforesaid,  and  in 
the  second  count  mentioned,  and  after  the  said  coal  had  been  so  extracted 
and  detached  from  the  said  part  of  the  said  vein  or  seam  of  coal  so  form- 
ing the  eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  in  the 
second  count  mentioned,  and  while  the  defendant  was  so  possessed  of  the 
said  colliery  called  Avon  Eitha,  in  the  second  count  mentioned,  and 
while  the  said  company  *were  possessed  of  the  said  colliery  called  r^cort 
Plas  Bennion,  in  the  second  count  mentioned,  and  before  the  ^ 
commencement  of  this  suit,  and  after  the  pleading  of  the  said  plea  in 
the  said  former  action,  and  at  the  said  times,  when,  &c.,  in  the  second 
count  in  that  behalf  mentioned,  to  wit,  on  the  several  days  and  times 
last  aforesaid,  wrongfully,  unlawfully,  maliciously,  and  injuriously 
oaused  and  procured  divers  other  large  quanties  of  the  said  water,  so 
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introduced  into  and  being  in  the  said  colliery  called  Avon  Eitha,  in  the 
second  count  mentioned,  and  the  chambers  thereof  as  aforesaid,  to  flow, 
and  the  said  last-mentioned  quantities  of  the  said  water  at  those  times 
were  in  those  days  and  times  thereby  made  to  flow,  and  on  those  days 
and  times  did  flow,  through  the  said  holes,  into  the  said  colliery  called 
Plas  Bennion,  in  the  second  count  mentioned,  and  the  said  chambers 
thereof,  and  wrongfully,  unlawfully,  maliciously,  and  injuriously  eauMed 
and  procured  divers  other  large  quantities  of  the  said  water  so  intro- 
duced into  and  being  in  the  said  colliery  called  Avon  Eitha  in  the  second 
count  mentioned,  and  the  said  chambers  thereof,  to  penetrate  and  per- 
meate, and  the  said  last-mentioned  quantities  of  water,  at  the  said  last- 
mentioned  days  and  times,  did  penetrate  and  permeate,  through  the  said 
vein  or  seam  of  coal  so  forming  the  eastern  extremity  of  the  said  coUierj 
called  Plas  Bennion,  in  the  second  count  mentioned,  into  the  said  colliery 
called  Plas  Bennion,  in  the  second  count  mentioned,  and  the  said  cham- 
bers so  formed  therein :  That,  by  means  thereof,  the  said  colliery  called 
Plas  Bennion,  in  the  second  count  mentioned,  and  the  chambers  thereof,  af- 
terwards, and  before  the  commencement  of  this  suit,  and  after  the  pleading 
of  the  said  plea  in  the  said  former  action,  and  at  the  said  times^  when,  &c., 
in  the  second  count  in  that  behalf  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  were  inundated  and  filled  by  the  said  water  which  by  means 
^.oQ-|  of  the  ^premises  so  flowed  through  the  said  holes,  and  penetrated 
^  and  permeated  through  the  said  vein  or  seam  of  coal  so  forming  the 
eastern  extremity  of  the  said  colliery  called  Plas  Bennion,  in  the  second 
count  mentioned,  and  into  the  said  chambers  thereof:  That,  by  reason 
of  the  premises,  the  said  company  afterwards,  and  before  the  commence- 
ment of  this  suit,  and  after  the  pleading  of  the  said  plea  in  the  said 
former  action,  and  at  the  said  times  when,  &c.,  in  the  second  count  men- 
tioned, to  wit,  on  the  several  days  and  times  last  aforesaid,  and  thence 
always  up  to  the  time  of  the  commencement  of  this  suit,  were  hindered 
and  prevented  from  digging  and  obtaining  coal  from  the  mines  of  coal 
then  being  in  and  parcel  of  the  said  colliery  called  Plas  Bennion  Id 
the  second  count  mentioned,  and  from  enjoying  and  working  the  said 
colliery  called  Plas  Bennion  in  the  second  count  mentioned,  in  so  exten- 
sive, complete,  beneficial,  and  convenient  a  manner  as  they  otherwii^e 
might  and  would  have  done ;  and  that,  by  reason  of  the  premises,  after- 
wards, and  before  the  commencement  of  this  suit,  and  after  the  pleadiim 
of  the  said  plea  <<in  the  second  count  mentioned, "(a)  and  at  the  said 
times  when,  &c.,  in  the  second  count  in  that  behalf  mentioned,  to  wit,  on 
the  1st  of  January,  1846,  and  on  divers  and  very  many  other  days  and 
times  after  the  said  colliery  called  Plas  Bennion,  in  the  second  count 
mentioned,  and  the  chambers  thereof,  had  been  so  inundated,  and  before 
the  commencement  of  this  suit,  the  said  company  were  forced  and  obliged 
to,  and  at  those  times  did,  pump  from  the  said  colliery  called  Plas  Ben- 

(a)  Q,  d."ia  the  said  former  aotion." 
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nion,  in  the  second  count  mentioned,  and  the  said  chambers  thereof,  the 
said  water  wherewith  the  same  had  been  so  inundated  and  filled,  and  in 
so  doing  were  put  to  great  expense,  to  wit,  to  the  amount  of  lOOOZ. ;  and 
which  said  grievances  above  newly-assigned  in  respect  of  the  grievances 
in  the  *second  count  mentioned,  were  other  and  different  griev-  p^c^/v 
ances  from  the  grievances  in  the  last  plea  mentioned,  for  the  ^ 
committing  of  which  the  said  company,  in  the  name  of  the  plaintiff,  as 
gtich  secretary  as  aforesaid,  and  on  behalf  of  the  said  company,  declared 
against  the  defendant  in  the  said  former  action,  and  in  satisfaction  and 
discharge  of  the  damage  sustained  by  the  said  company  in  respect  of 
which  last-mentioned  grievances  up  to  the  time  when  the  said  plea  in  the 
said  former  action  was  pleaded,  he  the  plaintiff  so  accepted  and  took  out 
of  court  the  said  sum  of  70i. :  And  this  the  plaintiff  was  ready  to  verify ; 
wherefore,  inasmuch  as  the  defendant  had  not  answered  the  grievances 
above  newly-assigned  in  respect  of  the  grievances  in  the  second  count 
mentioned,  the  plaintiff,  as  such  secretary  as  aforesaid,  for  and  on  behalf 
of  the  said  company,  prayed  judgment,  and  the  damages  by  the  said 
company  sustained  on  occasion  thereof,  to  be  adjudged  to  him  for  and 
on  behalf  of  the  said  company. 

The  defendant  pleaded  not  guilty  to  the  new  assignment. 

The  cause  came  on  for  trial  at  the  Chester  summer  assizes  in  the  year 
1846,  when,  by  order  of  nisi  prius,  a  verdict  was  found  for  the  plaintiff, 
«« subject  to  the  award  and  determination  of  a  special  case,  to  be  stated 
for  the  opinion  of  this  court  by  a  barrister  to  whom,  after  the  court 
should  have  given  judgment  on  the  special  case,  all  matters  in  difference 
between  the  said  parties  were  by  the  said  order  referred." 

The  pleadings  in  this  action,  and  the  order  of  nisi  prius,  were  to  form 
part  of  the  special  case.  The  plaintiffs  had  abandoned  the  first  count  of 
their  declaration. 

In  obedience  to  the  said  order  of  nisi  priuS|  the  following  case  was 
submitted  to  the  judgment  of  the  court : — 

The  plaintiffs,  for  many  years  then  last  past,  and  up  to  *the  r-^f-^^ 
time  of  the  commencing  of  this  action,  were  in  possession  of  a  ^ 
colliery  called  Plas  Bennion,  in  the  parish  of  Ruabon,  in  the  county  of 
Denbigh. 

In  the  year  1 846,  and  while  the  plaintiffs  were  in  the  possession  of 
Plas  Bennion,  as  aforesaid,  one  Evan  Jones,  and  others,  his  partners, 
became  possessed  of  an  adjoining  colliery  called  the  Avon  Eitha  colliery, 
in  the  same  parish. 

Evan  Jones  and  his  partners  continued  to  be  possessed  of  the  last-men 
tioned  colliery  until  the  month  of  December,  1844.     At  this  time  they 
quitted  possession,  and  were  succeeded  by  the  defendant,  who  has  remained 
in  possession  ever  since. 

The  Avon  Eitha  Colliery  is  on  a  higher  level  than  the  Plas  Bennion 
Colliery. 
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At  the  time  when  Evan  Jones  and  his  partners  commenced  their  occu* 
pation  of  the  Avon  Eitha  Colliery,  both  that  colliery  and  the  Plas  Ben- 
nion  Colliery  had  been  worked  to  a  great  extent ;  and  they  each  con- 
tained several  chambers,  made  by  the  removal  of  large  quantities  of 
coal. 

At  the  time  last  mentioned,  the  colliery  of  Plas  Bennion  was  bounded 
on  the  east  by  a  vertical  seam  or  vein  of  coal,  the  property  of  the  plain- 
tiffs, and  part  of  their  colliery ;  and  this  seam  or  vein  of  coal  formed  a 
barrier  between  the  chambers  in  Plas  Bennion  and  the  chambers  in  Avon 
Eitha. 

In  the  beginning  of  the  year  1844,  Evan  Jones  and  partners  made  three 
large  holes,  called  "  thyrlings,"  in  and  through  the  barrier  above  men- 
tioned, for  the  purpose  of  giving  air  to  the  Avon  Eitha  Colliery, 

The  defendant  became  the  occupier  of  Avon  Eitha,  without  any  pri- 
vity, either  of  contract  or  of  estate,  between  him  and  his  predecessors, 
Evan  Jones  and  partners. 

i^riQ-}  -^^  ^^®  ^^^^  when  the  defendant  became  such  *occupier,  there 
"'-*  was  a  large  subterranean  body  of  water  in  Avon  Eitha,  which 
communicated  with,  and  was  fed  by,  springs  in  the  neighbourhood.  This 
body  of  water  was  on  a  higher  level  than  the  chambers  of  Avon  Eitha, 
and  separated  from  them  by  a  thick  horizontal  bar  of  coal,  which  was 
part  of  Avon  Eitha  Colliery. 

The  chambers  of  Avon  Eitha  were  on  a  higher  level  than  the  thyrlings 
above  mentioned ;  and  the  thyrlings  were  on  a  higher  level  than  the 
chambers  of  Plas  Bennion. 

The  effect  of  removing  the  horizontal  bar  of  coal  in  Avon  Eitha,  would 
be,  that  the  water  above  mentioned  would  of  itself  flow  into  the  chambers 
of  Avon  Eitha ;  and  that  a  large  portion  of  such  water  would  also  flow 
oYi,  of  itself,  from  the  chambers  of  Avon  Eitha,  through  the  thyrlings,  into 
the  chambers  of  Plas  Bennion. 

The  defendant,  during  his  occupation,  and  before  the  month  of  June, 
1845,  knowing  that  these  thyrlings  were  then  open  into  Plas  Bennion, 
and  that  the  effect  of  removing  the  horizontal  bar  of  coal  in  Avon  Eitha 
would  be  as  above  stated,  nevertheless  did  remove  the  said  bar  of  coal, 
for  the  purpose  of  obtaining  the  said  coal,  and  so  working  his  mine  in  the 
manner  most  advantageous  to  himself. 

In  consequence  of  the  removal  of  this  horizontal  bar  of  coal  in  Avon 
Eitha,  the  water  of  itself  flowed  from  the  said  subterranean  body  of  water 
into  the  chambers  of  Avon  Eitha.  One  portion  of  the  water  which  had 
so  flowed  into  the  chambers  of  Avon  Eitha,  flowed  on  of  itself  through 
the  thyrlings  into  the  chambers  of  Plas  Bennion.  Another  portion  of 
the  water  which  had  so  flowed  into  the  chambers  of  Avon  Eitha,  and 
which,  if  not  obstructed  in  its  natural  course,  would  have  flowed  down  to 
the  bottom  of  Avon  Eitha,  and  below  the  thyrlings,  was  obstructed  in  ita 
natural  course  by  a  dam  which  the  defendant  had  placed  in  Avon  Eitha, 
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♦and  near  to  the  tbyrlings,  and  was  thereby  thrown  through  the  r^p^in 
thyrlings  into  the  chambers  of  Plas  Bennion.     This  dam  was  ^ 
removed,  before  the  commencement  of  the  action  next  mentioned^  by  some 
of  the  workmen  of  the  Plas  Bennion  Colliery. 

The  vertical  seam  of  coal  above  mentioned  as  forming  the  eastern 
boundary  of  Plas  Bennion,  would  have  been  suflBcient  to  prevent  the  said 
flow  of  water  in  Plas  Bennion,  if  the  tbyrlings  had  not  been  made  as 
aforesaid  in  the  said  seam  of  coal,  by  Evan  Jones  and  his  partners. 

On  the  4th  of  June,  1845,  the  plaintiff  brought  an  action  on  the  case 
against  the  defendant,  for  the  injury  caused  to  Plas  Bennion  by  the  flow 
(»f  water  as  aforesaid. 

On  the  30th  of  January,  1846,  the  defendant  paid  70/.  into  court,  and 
pleaded  the  payment  in  the  usual  form :  and,  on  the  28th  of  March,  in 
the  same  year,  the  plaintiffs  replied,  accepting  the  said  payment  in  satis- 
faction. The  record  in  that  action  was  to  form  part  of  the  present  case. 
The  present  action  was  brought  on  the  30th  of  April,  1846. 
Since  the  commencement  of  the  first  action,  and  up  to  the  time  of  the 
commencement  of  the  present  action,  water  has,  in  consequence  of  the 
removal  of  the  said  horizontal  bar  of  coal  in  Avon  Eitha  as  aforesaid, 
occasionally  flowed  of  itself,  in  the  manner  already  stated,  from  the  said 
subterranean  body  of  water  in  Avon  Eitha  into  the  chambers  of  Avon 
Eitha,  and  so  also  flowed  on  of  itself,  through  the  tbyrlings,  into  the 
cliambers  of  Plas  Bennion,  in  the  same  manner  as  has  been  before  stated ; 
and  the  colliery  of  Plas  Bennion  has  been  thereby  injured. 

With  respect  to  the  suflSciency  of  the  said  vertical  seam  of  coal,  form- 
ing the  eastern  boundary  of  Plas  *Bennion,  as  a  subsisting  barrier  p^^-j^^ 
to  prevent  the  last-mentioned  flow  of  water,  if  the  tbyrlings  had  *- 
not  been  made  in  the  said  barrier,  and  with  respect  to  the  defendant's 
knowledge  that  the  tbyrlings  continued  open,  the  facts  were  the  same  as 
before  stated,  with  reference  to  the  former  action. 

The  defendant  contends, — ^first,  that  this  action  is  not  maintainable,  as 
the  defendant,  in  getting  the  coal  from  his  own  mine,  in  the  manner  stated, 
has  not  done  any  act  which  it  was  his  duty  to  refrain  from, — secondly, 
that,  at  all  events,  as  he  has  done  no  fresh  act  whatever  since  the  com- 
mencement of  the  first  action,  to  cause  a  continuance  of  the  flow  of  water 
into  Plas  Bennion,  the  damage  now  complained  of  might  have  been  com- 
pensated for  in  that  action,  and  therefore  that  the  former  recovery  is  a 
bar  to  this  action. 

The  plaintiff  contends,  first, — that  it  was  the  duty  of  the  defendant  to 
refrain  from  cutting  through  the  bar  of  coal  in  his  own  mine,  under  all 
the  circumstances  of  the  case, — secondly,  that,  at  all  events,  by  paying 
money  into  court  in  the  former  action,  the  defendant  has  estopped  him- 
self from  disputing  the  alleged  duty, — ^thirdly,  that  the  recovery  in  the 
former  action  is  no  bar. 
VOL.  VII. — 43  ^2  F . 
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The  question  for  the  opinion  of  the  court  is,  whether  the  present  action 
is  maintainable. 

Town%end  (with  whom  were  Egerton  and  T,  Jones),  for  the  plaintiff. 
It  is  submitted,  that,  under  the  circumstances  stated  in  this  special  case, 
this  action  is  maintainable.  The  maxims  <<  Prohibetur  ne  qutafaeiat  in 
8UO  quod  nocerepossit  alieno,'*  and  *<  Sic  utere  8uo  ut  alienum  non  Icedas,'' 
are  distinctly  applicable.  It  was  the  duty  of  the  defendant  to  prevent 
the  damage  which  has  accrued  to  the  plaintiff  from  the  flowing  of  the 
^- . --.  water  through  the  thyrlings  into  his  mine,  in  *consequence  of 

-*  the  removal  by  the  defendant  of  the  horizontal  bar  of  coal  in 
Avon  Eitha.  "  Qui  nonprohibet  quod  prohibere  potest,  assefitire  videtur" 
2  Inst.  305.  The  true  test  is  given  in  Mr.  Smith's  note  to  Ashby  v. 
White,  2  Lord  Raym.  938,  1  Smith's  Leading  Cases,  131,  <i:—"  The 
mode  of  determining  whether  damage  have  or  have  not  been  occasioned 
by  what  the  law  esteems  an  injury,  is,  to  consider  whether  any  right 
existing  in  the  party  damnified,  have  been  infringed  upon ;  for,  if  so,  the 
infringement  thereof  is  an  injury:  and,  if  an  injury  be  shown,  the  law 
will  presume  that  some  damage  resulted  from  it."  The  law  does  not 
permit  a  man  to  transmit  fire,  or  water,  or  impure  air,  or  to  allow  his 
cattle  to  stray,  beyond  his  own  boundaries,  so  as  to  injure  or  annoy  his 
neighbours.  In  Lambert  v.  Besscy,  Sir  T.  Raym.  421,  it  is  said,  that 
«<  In  all  civil  acts,  the  law  doth  not  so  much  regard  the  intent  of  the 
actor,  as  the  loss  and  damage  of  the  party  suffering ;  and,  therefore  (M.  6 
E.  4,  fo.  7  a,  pi.  18),  in  trespass  ^t^r^  vi  et  armis  clausumf regit,  et  fierbam 
8uam,  pedibus  conculcando,  consumpsit,  in  six  acres,  the  defendant  pleads 
that  he  bath  an  acre  lying  next  the  said  six  acres,  and  upon  it  a  hedge  of 
thorns,  and  he  cut  the  thorns,  and  they,  ipso  invito,  fell  upon  the  plaintiff's 
land,  which  is  the  same  trespass :  and  the  plaintiff  demurred ;  and  adjudged 
for  the  plaintiff;  for,  though  a  man  doth  a  lawful  thing,  yet,  if  any 
damage  do  thereby  befal  another,  he  shall  answer  it,  if  he  could  have 
avoided  it.  As,  if  a  man  lop  a  tree,  and  the  boughs  fall  upon  another, 
ipso  invito,  yet  an  action  lies.  If  a  man  shdot  at  butts,  and  hart  another 
unawares,  an  action  lies.  I  have  land  through  which  a  river  runs  to 
your  mill,  and  I  lop  the  sallows  growing  upon  the  river  side,  which  acci- 
dentally stop  the  water,  so  as  your  mill  is  hindered,  an  action  lies.  If  I 
^«  .^-  am  *building  my  own  house,  and  a  piece  of  timber  falls  on  my 

^  neighbour's  house  and  breaks  part  of  it,  an  action  lies.  If  a  man 
assault  me,  and  I  lift  up  my  staff  to  defend  myself,  and  in  lifting  it  up 
hit  another,  an  action  lies  by  that  person ;  and  yet  I  did  a  lawful  thing. 
And  the  reason  of  all  these  cases  is,  because  he  that  is  damaged  ought 
to  be  recompensed."  The  case  in  the  Year-Book  presents  an  illustra- 
tion which  is  not  noticed  in  Lambert  v.  Bessey :  PiaoT,  J.,  sajrs :  "  So, 
if  a  man  hath  a  pond  in  his  manor,  and  lets  off  the  water,  in  order  to 
catch  the  fish  therein,  and  the  water  inundates  my  land,  I  shall  have  an 
action,  though  the  doing  so  by  him  was  lawful."     [Crbsswell,  J.     If 
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the  barrier  had  still  existed,  the  defendant  would  have  done  no  wrong : 
the  injury  of  which  the  plaintiff  complains,  is  the  result  of  the  act  of 
the  defendant's  predecessor,  with  whom  he  is  in  no  privity,  and  for  whose 
acts  he  is  not  responsible,  Maulb,  J.  The  law  upon  the  subject  of 
subterranean  rights  was  very  much  dbcussed  in  the  recent  case  of  Acton 
V.  Blundell,  12  M.  &  W.  324.  The  distinction  between  subterranean 
and  surface  rights  seems  to  be  this : — As  to  surface  flows,  parties  acquire 
rights  to  them  because  there  is  the  acqiuescence  of  everybody  who  has 
any  interest  in  the  matter.  But,  as  to  under-ground  percolations,  no 
rights  are  gained,  because  nobody  knows  anything  about  them.]  In 
Haward  v,  Bankes,  2  Burr.  1113, — where  the  circumstances  were 
precisely  like  those  of  the  present  case, — it  was  assumed  that  the 
action  would  lie;  the  only  question  raised,  being  one  of  misjoinder. 
In  Aldred's  case,  9  Co.  Rep.  57  a,  it  was  held  that  an  action 
on  the  case  lies  for  erecting  a  hog-stye  so  near  the  house  of  the 
plaintiff  that  the  air  thereof  was  corrupted :  so  of  a  lime-kiln,  if  the 
smoke  enters  the  plaintiff's  house  so  that  he  cannot  dwell  there :  so 
*of  a  dye-house,  &c.,  if  the  filth  runs  into  his  fish-pond,  &c.  In  p^^^^ 
Tenant  v.  Goldwin,  1  Salk.  360,  in  an  action  on  the  case,  the  ^ 
plaintiff  declared  that  he  was  possessed  of  a  messuage,  and  in  a  cellar, 
part  thereof,  was  wont  to  lay  coals,  beer,  &c.,  that  the  cellar  joined  to  the 
defendant's  messuage,  and  by  a  wall,  which  the  defendant  debuit  reparare^ 
was  separated  and  defended  from  the  defendant's  privy,  and  that,  for 
want  of  repairing  this  wall,  foeditatei  et  sordida  suricce  prcedte,  in  cello- 
rturn  ipsitu  qtier.  fluebant^  &c.  Upon  a  motion  in  arrest  of  judgment, 
Holt,  C.  J.,  gave  judgment  for  the  plaintiff, — "because  it  was  the 
defendant's  wall  and  the  defendant's  filth,  and  he  was  bound,  of  common 
right,  to  keep  his  wall  so  as  his  filth  might  not  damnify  his  neighbour ; 
and  that  it  was  a  trespass  on  his  neighbour,  as  if  his  beasts  should  escape, 
or  one  should  make  a  great  heap  on  the  border  of  his  ground,  and  it 
should  tumble  and  roll  down  upon  his  neighbour's."  In  Tubervil  v. 
Stamp,  1  Salk.  13,  1  Ld.  Raym.  264,  1  Comyn's  Rep.  32, — which  was 
an  action  on  the  case  upon  the  custom  of  the  realm,  "  quare  negligenter 
custodivit  ignernsuum  in  clauao  sttOy  ita  qtwd  per  Jlammas  blada  quer. 
in  quodam  clauso  ipaius  quer,  combtLStaJ^uerunty — after  verdict  pro  quer.^ 
it  was  objected  that  the  custom  extended  only  to  fire  in  his  house  or  cur- 
tilage (like  goods  of  guests),  which  were  in  his  power.  Non  alloc^  for 
the  fire  in  his  field  was  his  fire  (1  Man.  Gr.  &  S.  686),(a),  as  well  as  that 
in  his  house;  he  made  it,  and  must  see  that  it  does  no  harm,  and  answei 
the  damage,  if  it  does.  Every  man  must  use  his  own  so  as  not  to  hurt 
another :  but,  if  a  sudden  storm  had  risen,  which  he  could  not  stop,  it 
was  matter  of  evidence,  and  he  should  have  showed  it.  And  Holt, 
RoKESBT,  and  Eyre,  against  the  opinion  of  Turton,  who  went  upon  the 
difference  between  fire  in  *an  house,  which  is  in  a  man's  custody  p^^« 
and  power,  and  fire  in  a  field,  which  is  not  properly  so ;  and  it  *- 
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would  discourage  husbandry,  it  being  usual  for  fanners  to  burn  stubble^ 
&c.  But  the  plaintiff  had  judgment  according  to  the  opinion  of  tho 
other  three."  In  Vaughan  v.  Menlove,  3  N.  C.  468, 4  Scott,  244,  it  was 
held  that  an  action  lies  against  a  party  for  so  negligently  constructing  a 
hayrick  on  the  extremity  of  his  land,  that,  in  consequence  of  its  sponta- 
neous ignition,  his  neighbour's  house  is  burned  down.  Although  that 
case  has  been  somewhat  questioned,  it  has  received  the  sanction  and 
support  of  the  court  of  Queen's  Bench  in  the  recent  case  of  Filliter  v. 
Phippard,  11  Q.  B.  347.  In  that  case,  it  was  held,  that  the  86th  section 
of  the  building  act,  14  G.  3,  c.  78,  which  enacts  that  no  action  shall  be 
maintained  against  any  person  in  whose  house  or  on  whose  estate  any 
fire  shall  ^^accidentally  begin,"  does  not  apply  where  a  fire  is  produced 
by  negligence^ — in  which  case,  by  the  common  law,  an  action  lies  against 
the  party  by  whose  negligence,  or  by  that  of  whose  servants,  a  fire  arises 
on  his  premises,  and  damages  the  property  of  another :  nor  does  it  apply 
where  the  fire  is  lighted  intentionally^  and  mischief  happens  to  result. 
In  Sutton  V.  Clarke,  6  Taunt.  29,  it  was  held  that  one  who,  in  the 
exercise  of  a  public  function,  without  emolument,  which  he  is  compellable 
to  execute,  acting  without  malice,  and  according  to  his  best  skill  and  dili- 
gence, and  obtaining  the  best  information  he  can,  does  an  act  which  occasions 
consequential  damage  to  a  subject,  is  not  liable  to  an  action  for  such  damage. 
The  facts  of  that  case  were  these : — The  trustees  of  a  turnpike-road, 
empowered  to  make  watercourses  to  prevent  the  road  from  being  overflowed, 
directed  their  surveyor  to  present  a  plan  for  carrying  off  the  water  of  an 
*  c  <  Q-i  *adjacent  brook :  he  recommended,  and  on  that  recommendation 
^  they  adopted,  and  caused  him  to  make,  a  wide  channel  from  the 
road,  gradually  narrowing,  and  conducting  the  water  into  the  ordinary 
fence-ditches  of  the  plaintiff's  land,  which  were  insufficient  to  discharge 
it,  and  his  land  was  consequently  overflowed.  In  giving  the  judgment 
of  the  court,  GiBBS,  C.  J.,  said :  "  This  case  is  perfectly  unlike  that  of 
an  individual,  who,  for  his  own  benefit,  makes  an  improvement  on  his 
own  land,  according  to  his  best  skill  and  diligence,  and  not  foreseeing  it 
will  produce  any  injury  to  his  neighbour :  if  he  thereby  unwittingly  injure 
his  neighbour,  he  is  answerable.  The  resemblance  fails  in  the  most  im- 
portant point  of  comparison,  that  his  act  is  not  done  for  a  public  purpose, 
but  for  private  emolument.  Here,  the  defendant  is  not  a  volunteer :  he 
executes  a  duty  imposed  on  him  by  the  legislature,  which  he  is  bound  to 
execute.  He  exercises  his  best  skill,  diligence,  and  caution  in  the  exe- 
cution of  it ;  and  we  are  of  opinion  that  he  is  not  liable  for  an  injury 
which  he  not  only  did  not  foresee,  but  could  not  foresee.  He  has  done 
all  that  was  incumbent  on  him,  having  used  his  best  skill  and  diligence." 
[Maule,  J.  Suppose  a  man  so  improves  his  own  land  by  thorough  drain- 
age, that  it  no  longer  forms,  as  it  did  before,  a  sort  of  natural  reservoir 
for  the  supply  of  his  neighbour's  mill,  will  an  action  lie?]  That  must 
depend  upon  the  precise  circumstances  and  position  of  the  land,  and  the 
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nature  of  the  supposed  right.  In  Gale  on  Easements,  the  author,  after 
adverting  to  the  cases  already  mentioned,  says :  (a)  "  The  further  ques- 
tion now  remains  to  be  considered,  whether  a  man  acting  in  the  exercise 
of  his  undoubted  rights  of  property,  and  doing  damage  to  his  neighbour, 
which,  under  some  circumstances,  might  be  justifiable,  *i8  liable  r^^KA 
to  an  action  if  the  damage  might  have  been  prevented  by  the  use  ^ 
of  reasonable  care  and  precaution  on  his  part.  This  question  also  turns 
upon  the  application  of  the  maxim  <  sic  utere  tuo  ut  alienum  non  Icedas  f 
and,  as  it  is  not  contested,  that,  in  the  interpretation  of  this  maxim, 
*  alienum^  must  be  taken  to  mean  *  the  rights  of  the  neighbouring  owner,* 
and  that  therefore  no  action  can  be  maintained  unless  both  injury  and 
damage  are  sustained ;  (5)  the  real  point  to  be  decided,  is — whether,  in 
the  absence  of  any  easement  restricting  the  neighbouring  owner,  a  party 
has  a  right  to  impose  upon  such  owner  a  limitation  as  to  the  mode  of 
doing  a  thing  which  is  one  of  the  undoubted  rights  of  property,  and  the 
performance  of  which  he  clearly  has  no  right  to  prevent.  '  If  a  man  sus- 
tains damage,'  says  Bayley,  J.,  « by  the  wrongful  act  of  another,  he  is 
entitled  to  a  remedy ;  but,  to  give  him  that  title,  these  two  things  must 
concur — damage  to  himself,  and  a  wrong  committed  by  the  other.  That 
he  has  sustained  damage,  is  not  of  itself  suflScient:'  The  King  v.  The 
Commissioners  of  Pagham  Level,  8  B.  &  C.  355,  2  M.  &  R.  468." 
£Maulb,  J.  Suppose  there  had  been  no  subterranean  body  of  water  in 
Avon  Eitha,  but  that,  the  thyrlings  being  open,  heavy  rain  flooded  that 
colliery,  and  flowed  thence  into  Plas  Bennion,  would  the  owner  of  the 
former  be  responsible?]  There,  the  proximate  cause  of  the  injury 
would  be  the  act  of  God.  Although  a  man  may  not  be  under  any 
legal  obligation  to  repair  the  fences  between  his  own  and  his  neigh- 
bour's closes,  he  is  nevertheless  bound  to  take  care  that  his  cattle  do 
not  wander  from  his  own  land  and  trespass  upon  the  lands  of  others : 
per  Bayley,  J.,  in  Boyle  v.  Tamlyn,  6  B.  &  C.  320,  9  D.  &  R.  430. 
fCRBSSWBLL,  J.  You  put  it  as  if  the  defendant  *himself  had  p^i^rc-i 
made  the  thyrlings  ?]  Yes.  In  Firmstone  v,  Wheeley,  2  D.  *- 
&  L.  203,  the  declaration  stated  that  the  plaintiffs  and  defendants 
were  owners  of  adjacent  mines;  that  the  defendants  had  trespassed 
on  the  plaintiffs'  mine,  and  had  carried  away  a  quantity  of  coal ;  that 
water  had  arisen  in  the  defendants'  mine,  against  which,  but  for  the 
trespass  of  the  defendants,  the  coal  would  have  been  a  sufiScient 
barrier ;  that  thereupon  it  became  and  was  the  duty  of  the  defendants 
ifi"  prevent  the  water  in  their  mine  from  flowing  into  the  plaintiffs' 
mine ;  yet  that  the  defendants  neglected  their  said  duty,  whereby  the 
water  flowed  into  the  plaintiffs'  mine,  and  prevented  them  from  working 
the  same :  and  it  was  held,  on  general  demurrer,  that  this  was  a  good 
count  in  case.     Pollock,  G.  B.,  said;  <'The  substance  of  the  complaint 

(a)  2d  edit,  p.  248. 

(i>)  i.  «.  "  unless  both  wrong  is  done  and  dftmaige  suetained." 
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is,  that  the  defendants  have  removed  the  only  barrier  between  the  mines ; 
and  that,  therefore,  it  became  their  duty  so  to  deal  with  the  water  accu- 
mulating in  their  mine,  as  to  prevent  it  flowing  into  the  mine  of  the  plain- 
tiffs. There  may,  perhaps,  be  a  difference,  as  regards  the  law,  between 
the  barrier  of  a  mine  and  a  fence  above  ground.  If  a  wall  is  knocked 
down,  the  owner  may  maintain  an  action  for  the  trespass ;  but  he  cannot, 
by  omitting  to  rebuild  it,  hold  the  defendant  always  responsible  for  any 
consequential  damage.  But  here  the  plaintiffs  say,  that  the  removal  of 
the  barrier  is  irreparable,  and  therefore  the  duty  alleged  in  this  declara- 
tion may  well  arise."  In  Acton  v.  Blundell,  12  M.  &  W.  324,  it  was 
held  that  the  owner  of  land  through  which  water  flows  in  a  subterraneous 
course,  has  no  right  or  interest  in  it  which  will  enable  him  to  maintain  an 
action  against  a  landowner  who,  in  carrying  on  mining  operations  in  his 
oVn  land,  in  the  usual  manner,  drains  away  the  water  from  the  land  of 
^- -^1  the  first-mentioned  owner,  and  lays  his  *well  dry.    In  Arkwright 

-*  V.  Qell,  5  M.  &  W.  203,  225,  where  a  question  arose  as  to  the 
right  to  a  stream  of  water  flowing  from  a  mine.  Lord  Abinoer,  C.  B.,  in 
answer  to  a  observation  of  the  defendant's  counsel,  that  "  their  act  was  a 
perfectly  lawful  act  of  ownership,"  observed — "If  the  plaintiffs  have 
established  that  they  have  a  right  as  against  you  to  keep  the  water,  it  is 
no  answer  that  you  are  doing  an  act  in  your  own  land.  All  water  was 
at  first  subterraneous."  [Maule,  J.  The  Taff,  in  Glamorganshire,  is  not 
so.]  It  is  a  clear  and  universal  intendment  of  law,  that  every  man  con- 
templates the  necessary  consequences  of  his  own  acts.  This  case  finds 
that  the  chambers  of  Avon  Eitha  were  on  a  higher  level  than  the  thyr- 
lings,  and  that  the  thyrlings  were  on  a  higher  level  than  the  chambers 
of  PI  as  Bennion ;  and  that  the  necessary  consequence  of  the  removal  of 
the  horizontal  bar  of  coal  in  Avon  Eitha,  would  be,  that  the  water  in 
Avon  Eitha  would  of  itself  flow  into  the  chambers  of  Avon  Eitha,  and 
that  a  lai^e  portion  of  it  would  flow  on  of  itself  through  the  thyrlings 
into  the  chambers  of  Plas  Bennion.  [Maule,  J.  The  court,  in  Acton 
V.  Blundell,  seem  to  have  adopted  the  doctrine  there  cited  from  Marcel- 
lus,  Dig.  lib.  39,  tit.  iii.  §  12, — "  Cum  eo,  qui  in  suofodienSy  vicinifon- 
tern  avertity  nihil  posse  agi,  nee  de  dolo  actionem :  et  sane  nan  debet  haherCy 
si  nan  animo  vieino  nocendi,  sedsuum  agrum  melioremfaeiendiy  id  fecit  *^1 
That  cannot  be  held  to  be  the  principle  of  the  English  law,  without  over- 
ruling the  doctrine  of  Gibbs,  C.  J.,  in  Sutton  v.  Clarke,  The  owner  of 
a  mine  is  bound  to  work  it  in  a  reasonable  manner,  and  so  as  not  to  injure 
property  adjoining :  Harris  v.  Ryding,  5  M,  &  W.  60.  The  fair  result 
of  the  cases  seems  to  be,  that  a  man  is  responsible  for  an  injury  to  the 
owner  of  an  adjoining  mine  or  land,  which  necessarily  results  from  acts 
Kcqn  ^^^®  ^7  '^^™>  though  upon  his  own  *land :  Wilde  v.  Minsterley^ 

-■  2  Roll.  Abr.  564,  tit.  Trespass,  Justification  (J.),  pi,  1 ;  Brown  i*. 
Windsor,  1  C.  &  J.  20 ;  Jones  v.  Bird,  5  B.  &  Aid.  837,  1  D.  &  R. 
497 ;  Walters  v.  Pfeil,  M,  &  M.  362 ;  Wyatt  v.  Harrison,  3  B.  &  Ad. 
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871;  Dodd  v.  Holme,  1  Ad.  &  E.  493, 3  N.  &  M.  739 ;  Trower  v.  Chad- 
wick,  6  N.  0.  1, 8  Scott,  1 ;  Davis  v.  The  London  and  Blackwall  Railway 
Company,  1  M.  &  G.  799,  2  Scott,  N.  R.  74. 

The  recovery  in  the  former  action  is  no  bar  to  the  present  action,  which 
is  brought  to  recover  damages  for  the  continued  omission,  on  the  part  of 
the  defendant,  to  prevent  water  from  flowing  into  the  plaintiff's  mine. 
The  plaintiff  could  not  for  this  have  recovered  prospective  damages  in 
the  former  action :  Sutton  v,  Clarke ;  Roberts  v.  Read,  16  East,  215 ; 
Howell  V.  Young,  5  B,  &  C.  259,  8  D.  &  R.  14.  Every  new  flow  of 
water  is  a  new  nuisance,  according  to  the  doctrine  of  Lord  Holt,  in  Fet- 
ter V.  Beale,  1  Salk.  11.  In  Thompson  v.  Gibson,  7  M.  &.  W.  456, 
which  was  an  action  on  the  case  for  continuing  a  nuisance  to  the  plain- 
tiff's market,  by  a  building  which  excluded  the  public  from  a  part  of  the 
space  on  which  the  market  was  lawfully  held,  it  appeared  that  the  building 
was  erected  in  October,  1838,  under  the  superintendence  and  direction 
of  the  defendants,  not  on  their  own  land,  but  on  that  of  the  corporation 
of  K.  (of  which  corporation  they  were  members).  The  Earl  of  L.  was 
the  owner  of  the  market  in  October,  1838 ;  and,  in  February,  1839,  he 
demised  it  to  the  plaintiff;  and,  the  market  being  afterwards  obstructed 
by  the  building,  this  action  was  brought :  and  it  was  held  that  the  defend- 
ants were  liable  for  continuing  the  nuisance,  although  they  had  no  right 
to  enter  upon  the  land  to  remove  it,  and  that  the  action  was  therefore 
maintainable.  Parke,  B.,  in  delivering  the  judgment  of  the  *court,  r+^c^ 
says :  "  That  the  defendants  were  responsible  for  some  conse-  *" 
quences  of  the  original  erection  of  the  building,  to  the  then  owner  of 
the  market,  though  the  defendants  were  not  acting  for  their  own  benefit, 
but  for  that  of  the  corporation,  is  not  disputed ;  nor  coidd  it  be.  If 
they  are  considered  merely  as  servants;  of  the  corporation,  they  would  be 
liable,  just  ar  the  servant  of  an  individual  is,  if  he  is  actually  concerned 
in  erecting  a  nuisance, — Wilson  v.  Peto,  6  J.  B.  Moore,  47  ;  and,  as  they 
would  clearly  have  been  responsible  to  the  then  owner  of  the  market  for 
the  immediate  consequences  of  their  wrongful  act,  how  can  their  liability 
be  confined  to  the  injury  by  the  interruption  of  the  first  market  ?  or, 
what  other  limit  can  be  assigned  to  their  responsibility,  otherwise  than 
the  continuance  of  the  injury  itself?  Is  he  who  originally  erects  a  wall 
by  which  ancient  lights  are  obstructed,  to  pay  damage  for  the  loss  of  the 
light  for  the  first  day  only  ?  or,  does  he  not  continue  liable  so  long  as  the 
consequences  of  his  own  wrongful  act  continue,  and  bound  to  pay  da- 
mages for  the  whole  time  ?  And,  if  the  then  owner  of  the  market  might 
have  maintained  an  action  against  the  defendants  for  the  injury  to  his 
franchise,  for  the  whole  period  during  which  the  defendants'  act  con- 
tinued to  be  injurious  to  him,  his  lessee  must  be  in  the  same  condition  as 
to  subsequent  injuries ;  for,  it  is  clearly  established  that  he  has  a  right 
of  action  for  every  continuing  nuisance :  and  to  that  effect  is  the  autho- 
rity of  2  Roll.  Abr.  Nunance^  K.  2,(a) — 'If  one  is  seised  of  land  near 
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a  river,  and  another  stops  it  with  loads  of  earth,  and  the  tenant  of  the 
land  adjoining  leases  to  another  for  years,  and  then  the  stoppage  con- 
tinues, by  which  the  land  of  the  lessee  is  overflowed  {surround),  the  les- 
see shall  have  an  action  on  the  case  against  him;  for,  though  the 
^---^  *stoppage  was  in  the  time  of  his  lessor,  the  continuance  was  a 
■'  wrongful  damage  to  the  lessee,  for,  his  land  was  overflowed.'  That 
is  the  case  of  Westburne  v.  Mordant."(6)  In  Holmes  t;.  Wilson,  10  Ad. 
&  E.  503,  where  the  trustees  of  a  turnpike-road  built  buttresses  to  sup- 
port it,  on  the  land  of  the  plaintiff*,  and  the  plaintiff  thereupon  sued  them 
and  their  workmen,  in  trespass,  for  such  erection,  and  accepted  money 
paid  into  court  in  full  satisfaction  of  the  trespass, — it  was  held^,  that, 
after  notice  tp  the  defendants  to  remove  the  buttresses,  and  a  refusal  to 
do  so,  the  plaintiff*  might  bring  another  action  of  trespass  against  them 
for  keeping  and  continuing  the  buttresses  on  the  land ;  to  which  the 
former  recovery  was  no  bar. — In  HodsoU  v.  Stallebrass,  11  Ad.  &  E.  301, 
3  P.  &  D.  200,  the  entire  damage  to  the  master  arose  from  the  injury, — 
found  by  the  jury  to  be  permanent, — done  at  the  time  specified  in  the 
declaration :  and  Littledale,  J.,  said  that  no  fresh  action  could  be 
brought  from  time  to  time — "  the  action  being  founded,  not  upon  the 
damage  only,  but  upon  the  unlawful  act  and  the  damagQ."  The  autho- 
rities are  collected  in  the  notes  to  Hambleton  v.  Veere,  2  Wms.  Saund. 
169  tf,(l),  and  n.  (/). 

Wehhy  (with  whom  were  J.  Evans  and  V.  Brown),  contrsL.  Under 
the  circumstances  stated  in  this  case,  the  law  imposed  no  duty  upon  the 
defendant  to  prevent  the  water  in  his  mine  from  flowing  into  that  of  the 
plaintiff.  No  act  of  commission  is  charged  against  the  defendant :  and 
the  case  does  not  even  state  that  the  making  the  thyrlings  or  holes  in 
the  seam  of  coal  in  Plas  Bennion,  was  done  by  Evan  Jones  without 
license ;  and  the  court  will  not  assume  that  it  was  an  act  of  trespass. 
At  all  evei\ts,  the  defendant  is  not  responsible  for  the  act  of  Jones,  between 
^--^^  whom  and  himself  it  is  *expressly  stated  that  there  was  no  privity 
■'  either  of  contract  or  of  estate.  This  being  the  state  of  facts, 
what  duty  was  there  in  the  defendant  to  abstain  from  working  his  mine 
in  the  manner  most  beneficial  to  himself,  or  to  take  precautions  to  pre- 
vent the  water  from  his  mine  passing  into  the  plaintiff"  's  mine  ?  No 
servitude,  no  right  of  easement  is  alleged;  the  plaintiff" *s  claim  rests 
upon  the  mere  fact  of  the  contiguity  of  the  two  mines.  In  truth,  this 
is  damnum  absque  injurid.  The  defendant's  knowledge  that  the  result 
of  his  working  his  mine  in  the  way  he  did  would  cause  inconvenience  to 
the  plaintiff,  is  no  legitimate  part  of  the  case.  All  the  authorities  cited 
on  the  other  side  are  distinguishable,  on  the  ground,  that,  in  each  of 
them,  there  has  either  been  a  trespass  committed  by  the  defendant,  or  he 
has  been  guilty  of  some  act  of  negligence  in  dealing  with  his  own  pro- 

(a)  Traiulated,  16  Vin.  Abr.  p.  32.  (6)  Which  is  also  reported,  Cro.  EUl  18L 
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perty.  Thus,  in  Lambert  v.  Beseey,  Sir  T.  Baym.  421  (see  8  M.  k  0 
619),  the  plaintiffs  in  error  had  been  guilty  of  a  wrongful  act.  So,  in 
the  case  there  cited  from  the  Year  Book  of  6  E.  4,  fo.  7,  pi.  18, — the 
instance  put  by  Pigot,  J.,  of  a  man  letting  off  the  water  from  a  fish- 
pond,— it  was  unnecessary  to  adopt  that  course  for  the  purpose  of 
taking  the  fish.  In  Haward  r.  Bankes, — which  seems  most  of  any  to 
resemble  this  case, — it  is  consistent  with  what  appears  in  the  case  that  the 
injury  complained  of  was  the  result  of  a  direct  act  of  commission  by  the 
defendant ;  as  in  the  former  action  here.  Firmstone  v.  Wheeley  was  also 
the  case  o(  an  act  of  commission.  Aldred's  case,  9  Go.  Rep.  57  a,  is  also 
distinguishable  on  the  same  ground.  Tenant  v,  Goldwin  was  a  case  of 
trespass.  Tubervil  v.  Stamp  and  Vaughan  v.  Menlove  were  cases  of  negli- 
gence. So  also  was  Filliter  v.  Phippard.  The  dictum  of  Gibbs,  C.  J.,  in 
Sutton  v.  Clarke,  is  to  be  taken  with  reference  to  the  facts  of  that  case.  The 
*pre8ent  case  is  more  analogous  to  those  where  it  has  been  held  r-^rrj 
that  a  man  who  builds  upon  the  extremity  of  his  land,  thereby  '- 
gains  no  right  to  support  from  the  adjoining  land  for  such  additional 
weight.  The  authorities  upon  that  point  are  collected  in  Gale  on  Ease- 
ments, 218  et  seq.  In  Partridge  v.  Scott,  3  M.  &  W.  220,  the  doctrine 
was  applied  to  the  working  of  mines.  The  maxim  "  Sic  utere  tuo  ut 
eUienum  nan  Icedas,''  does  not  go  to  forbid  damna  generally,  but  damna 
injuriosa.  To  constitute  a  violation  of  that  maxim,  there  must  be  inju- 
ria  as  well  as  damnum.  There  are  many  cases  in  which  a  man  may 
lawfully  use  his  own  property  so  as  to  cause  damage  to  his  neighbour, 
provided  the  damnum  be  not  injuriosum.  He  may  build  a  wall  on  his 
own  ground,  so  as  to  obstruct  the  lights  of  his  neighbour,  where  no  right 
to  them  has  been  acquired  by  grant  or  adverse  user.  He  may  build  a 
mill  near  the  mill  of  his  neighbour,  to  the  grievous  damage  of  the  lat- 
ter, by  loss  of  custom ;  and  so  in  other  cases.  In  Bracton,  lib.  4,  fo. 
221,  there  is  the  following  passage : — "  Nocumentum  enim  poterit  esse 
Ju^tum,  et  poterit  esse  injuriotum.  Injuriosum^  vi>i  quisfecerit  aliquid 
in  8Uo  injuste  contra  legem  vel  contra  constitutionem,  prohibitus  a  jure. 
Si  autem  prohiberi  a  jure  non  possit  nefaciat^  licet  nocumentum  facial 
et  damnosum,  tamen  non  erit  injuriosum ;  licitum  est  enim  unicuiqvs 
facere  in  suo  quod  damnum  injuriosum  non  eveniet  vicino  ;  ut  si  quis  in 
fundo  proprio  construat  aliquod  molendinum^  et  sectam  suam  et  alion-m 
vicinorum,  suhtrahat  vicino^  facit  vicino  damnum  et  non  injuriam:  vtjn 
a  lege  vel  a  con^titutione  prohibitus  non  sit,  ne  molendinum  habeat  vel 
construat.'*  To  derive,  therefore  any  aid  from  the  maxim  sic  utere  tuo 
ut  alienum  nan  Icedas,  the  plaintiff  must  show  that  he  has  sustained  iriju- 
riam  ;  which  is  the  whole  question.  Suppose  a  man,  by  an  improved 
system  of  drainage,  causes  an  *excess  of  water  to  flow  upon  the  ri^rrq 
lands  of  his  neighbour  upon  a  lower  level ;  would  he  be  liable  to  ^ 
an  action?  Clearly  not.  Even  that  is  supposing  a  case  much  lesfi 
favourable  to  the  defendant  than  the  facts  of  this  case  warrant ;  for  it 
VOL.  VII. — 44 
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supposes  all  things  to  be  in  their  natural  state.  Take  the  case  of  a  belt 
of  trees  near  the  sea-shore,  the  removal  of  which  might  be  injurious  to 
the  adjacent  land,  by  admitting  thereon  a  saline  deposit.  Would  an 
action  lie  for  that  ?  [Maule,  J.  If,  for  a  belt  of  trees^  you  substituted 
an  ancient  wall,  there  might  be  a  difficulty  in  the  case  you  put.]  In  the 
King  V,  The  Commissioners  of  Sewers  of  Pagham  Level,  8  B.  &  C.  355, 
2  M.  &  R.  468,  Lord  Tenterdbn  says  (8  B.  &  C.  359) :— « I  am  of 
opinion  that  the  only  safe. rule  to  lay  down  is  this,  that  each  land-owner 
for  himself,  or  the  commissioners  acting  for  several  land-owners,  may 
erect  such  defences  for  the  land  under  their  care  as  the  necessity  of  the 
case  requires ;  leaving  it  to  others,  in  like  manner,  to  protect  themselves 
against  the  common  enemy."  The  rights  and  liabilities  of  parties  to 
erect  defences  on  the  sea-shore,  are  considered  in  Keighley's  case,  10  Co. 
Rep.  139  a,  and  in  the  Mayor,  &c.,  of  Lyme  Regis  v.  Henley,  3  B.  & 
Ad.  77,  and  Callis  on  Sewers,  pp.  74  et  seq, 

Toiomendy  in  reply.  The  plaintiff  had  an  undoubted  right  to  the 
enjoyment  of  his  mine  without  having  water  intruded  into  it  from  the 
defendant's  mine.  The  charge  against  the  defendant  is,  that  he  wrong- 
fully abstained  from  doing  what  he  knew  to  be  necessary  to  prevent  the 
water  in  his  mine  from  flowing  down  to,  and  injuring,  the  plaintiff 's  mine. 
There  is  a  right  of  the  plaintiff's  infringed  upon,  and  a  breach  of  duty 
i^rr(y\  committed  by  the  defendant.  Haward  v,  Bankes  is  ^precisely 
^  this  case.  [Maule,  J.  Nobody  suggests  that  an  action  will  not 
lie  for  wrongfully  turning  water  into  another  man's  mine.]  In  Kent's 
Commentaries,  vol.  III.  p.  436,  note  (i),  it  is  said : — «  The  law  of  vici- 
nage rests  on  just  foundations.  Any  act  or  default  of  the  possessor  of 
a  tenement,  to  the  injury  of  a  party  interested  in  the  neighbouring  tene- 
ment, becomes  a  nuisance."  And,  after  referring  to  Vaughan  v.  Men- 
love,  Tubervil  v.  Stamp,  and  Barnard  v.  Poor,  21  Pick.  Rep.  378,  the 
learned  commentator  adds : — "  The  principle  is,  that  every  man  is  bound 
so  to  deal  with  his  property  as  not  to  injure  the  property  of  others." 
[Maule,  J.  A  man  may  very  well  justify  the  consequences  resulting 
from  the  legitimate  use  of  his  own  land.  But,  if  he  acts  negligently,  or 
capriciously,  and  injury  results,  no  doubt  he  is  liable.]  Many  instances 
of  nuisances  that  are  actionable,  though  resulting  from  acts  in  them- 
selves lawful,  are  given  in  Fitzherbert's  Natura  Brevium,  page  184,  and 
in  Blackstone's  Commentaries,  vol.  III.  p.  217,  et  seq.{a)  The  cases  as 
to  easements  are  not  applicable :  nor  is  there  any  distinction  between 
surface  rights  and  rights  under  ground,  except  that  suggested  in  Acton 
V.  Blundoll.  The  defendant  was  clearly  bound  to  prevent  the  water  in 
his  mine  from  escaping  into  the  plaintiff 's  mine,  in  the  same  manner  that 
a  man  is  bound  to  keep  his  cattle  from  straying  into  his  neighbour's  field. 
[Maule,  J.  The  owner  of  cattle  is  in  possession  of  a  thing  that  is 
beneficial  to  him.     The  case  of  water  in  a  mine  is  very  different :  it  is 

(a)  And  see  Fay  v.  Prentiee,  1  Man.  Gr.  A  S.  828. 
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the  man's  misfortune  to  have  it  there.]     That  does  not  justify  him  in 
making  bis  neighbour  share  the  misfortune  with  him. 

Cur.  adv.  vuU. 

*Cresswell,  J.,  now  delivered  the  judgment  of  the  court.         r+'^ftn 

After  stating  the  pleadings  and  t^.e  principal  facts,  ut  antij  the  ^ 
learned  judge  proceeded  as  follo>v       - 

The  claim  of  the  plaintiff  to  compensation  in  this  case  is  advanced  on 
two  grounds : — ^first,  on  a  supposed  duty  in  the  defendant,  arising  out  of 
the  act  of  Evan  Jones  in  removing  the  plaintiff's  barrier  of  coal,  when 
he  occupied  Avon  Eitha,  and  the  subsequent  occupation  of  the  same  col- 
liery by  the  defendant ; — secondly,  on  a  general  liability  said  to  be  im- 
posed by  law  upon  the  defendant,  to  be  responsible  for^the  injury  done 
to  an  adjoining  colliery  by  water  casually  introduced  into  his  own,  in  the  * 
course  of  working  it. 

As  to  the  first  point,  it  is  to  be  observed  that  there  was  no  privity  of 
any  kind  between  Evan  Jones  and  the  defendant.  The  act  done  by  Jones, 
of  which  complaint  is  made,  was  done,  not  upon  the  premises  now  occu- 
pied hy  the  defendant^  but  upon  those  of  the  plaintiff.  Nor  does  the 
defendant  derive  his  title  to  the  premises  which  he  occupies,  in  any  way 
from  Jones.  Indeed,  in  the  special  case,  it  is  expressly  stated  that  there 
was  no  privity,  either  of  estate  or  contract,  between  Jones  and  the 
defendant.  In  Rosewell  v.  Prior,  2  Salk.  460,  the  defendant,  tenant 
for  years,  erected,  on  his  own  premises,  that  which  was  a  nuisance  to  the 
plaintiff  *s  house,  and  then  made  an  underlease :  and  it  .was  held  that  the 
plaintiff  might  sue  either  the  defendant  or  his  sub-lessee.  Upon  the 
same  principle,  if  Jones  had  done  anything  in  Avon  Eitha  colliery  which 
made  his  premises,  in  their  then  state,  a  nuisance  to  the  plaintiff's  col- 
liery, the  defendant,  as  occupier,  might  have  been  made  responsible  for 
continuing  them  in  that  state,  as  for  upholding  the  nuisance.(a)  But  this 
is  a  very  different  *case.  The  premises  occupied  by  the  defend-  p^^fii 
ant  are  not  a  nuisance.  The  act  done  by  Jones,  to  the  injury  of  ^ 
the  plaintiff's  mine,  was  on  the  plaintiff's  soilj  where  the  defendant  would 
have  no  right  to  go,  even  if  he  wished  it,  for  the  purpose  of  remedying 
the  evil  that  Jones  had  previously  done.  We  think,  therefore,  that  no 
special  duty  to  protect  the  plaintiff's  mine  against  water  in  the  defend- 
ant's mine  attached  to  the  latter,  in  consequence  of  Jones  having  removed 
the  plaintiff's  barrier  of  coal  when  he  occupied  Avon  Eitha,  and  of  his, 
the  defendant's,  having  succeeded  him  in  such  occupation. 

The  next  ground  upon  which  it  was  contended  that  the  defendant  was 
liable  in  this  action,  is  much  broader,  viz,  that  he  was,  of  common  right, 
bound  to  prevent  the  water  coming  into  his  own  mine,  from  flowing  into 
his  neighbour's.  In  considering  this  question,  it  is  material  to  remem- 
ber, that,  in  the  special  case,  it  is  stated  that  the  defendant  worked  out 
the  coal  which  protected  his  own  mine  from  the  subterranean  body  of 

(a)  VicU  1  Man.  Or.  A  S.  68«  (a). 
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water,  for  the  purpose  of  obtaining  the  coal,  and  so  working  his  mine  m 
the  manner  most  beneficial  to  himself.  There  is  nothing  from  which  we 
can  infer  that  it  was  an  unusual  or  a  negligent  mode  of  proceeding,  or 
that  it  was  done  with  any  design  to  injure  his  neighbour's  mine.  Id 
order  to  establish  the  proposition,  that  the  defendant  was  bound  to  pre- 
vent the  flow  of  water  from  his  own  mine  into  the  plaintiff's,  the  case  of 
Tenant  v,  Goldwin,  1  Salk.  360,  was  relied  on.  That  was  an  action  on 
the  case,  in  which  the  plaintiff  declared,  that  he  was  possessed  of  a  mes- 
suage, and  in  a  cellar,  part  thereof,  was  wont  to  lay  coals,  &c. ;  that  the 
cellar  joined  the  defendant's  messuage,  and  by  a  wall  which  the  defend- 
^_^^  ant  dehuit  repararCj  was  separated  and  *def ended  from  the 
^^  defendant's  privy,  and  that,  for  want  of  repairing  the  wall,  the 
filth  flowed  through  into  the  plaintiff's  cellar.  There  was  judgment  by 
default,  and  damages  were  assessed  upon  a  writ  of  inquiry ;  and  then 
there  was  a  motion  in  arrest  of  judgment.  The  declaration  was  held 
sufficient ;  and  Lord  Holt  said  that  « it  was  the  defendant's  wall,  and 
the  defendant's  filth ;  and  he  was  bound  of  common  right  to  keep  his  wall 
so  as  his  filth  might  not  damnify  his  neighbour,  and  that  it  was  trespass 
on  his  neighbour,  as  if  his  beasts  should  escape,  or  one  should  make  a 
great  heap  on  the  border  of  his  ground,  and  it  should  tumble  and  roll 
down  upon  his  neighbour's."  It  was,  therefore,  a  very  different  case 
from  the  present.  There,  there  was  no  barrier  between  the  plaintiff's 
mine  and  the  defendant's  which  the  latter  could  repair ;  and  the  flow  ot 
water  into  the  plaintiff's  mine  cannot  be  considered  as  a  trespass. 
Ag^in,  the  declaration  in  that  case  was  held  good  on  account  of  the 
words  dehuit  reparare^  which  are  inapplicable  to  the  present  case. 
But  for  the  removal  of  part  of  the  barrier  of  coal  at  the  eastern  side  of 
the  plaintiff's  mine,  the  water  in  the  defendant's  mine  would  have  done 
no  harm ;  and  for  that  removal  the  defendant  is  not  responsible. 

But  a  great  many  cases  were  referred  to  in  the  argument,  to  show, 
that,  independently  of  all  questions  about  the  removal  of  the  barrier  in 
the  plaintiff's  mine,  the  defendant  wajs  bound,  at  all  events,  to  take  care 
that  the  water  which  flowed  into  his  own  mine  should  not  pass  into  the 
plaintiff's.  Tuberville  v.  Stamp,  Vaughan  v.  Menlove,  Sutton  v.  Clarke, 
Boyle  V.  Hamlyn,  Brown  v.  Windsor,  Dodd  v.  Holmes,  and  others  of 
that  class,  were  referred  to ;  but,  in  each  of  those,  negligence  was  imputed 
to  the  defendant  in  doing  the  act  upon  his  own  premises^  which  proved 
injurious  to  his  neighbour :  whereas  here,  there  is  nothing  to  show  that 
there  was  *any  negligence  on  the  part  of  the  defendant  in  work-* 


*563] 


ing  his  colliery. 


A  case  quoted  from  the  Year  Book,  M.  6  E.  4,  fo.  7,  pi.  18,  in 
Lambert  v.  Bessey,  was  relied  on  as  an  authority  for  the  plaintiff, 
where  negligence  was  not  imputed  to  the  defendant :  but,  upon  an  exami- 
nation of  the  original  report,  it  hardly  supports  that  statement.  It  was 
an  action  for  trespass  to  the  plaintiff's  close,  and  damaging  the  grass 
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by  walking,  &c.  The  defendant  justified,  for  that  he  had  a  close  sepa- 
rated from  it  by  a  thorn  hedge,  and,  when  he  was  cutting  the  thorns, 
they  fell,  ipso  invito,  into  the  plaintiff's  close ;  wherefore,  he  entered  to 
take  them  away.  After  much  discussion,  it  was  held,(a)  that,  to  make 
the  plea  good,  the  defendant  should  have  said,  not  only  that  the  thorns 
fell  ipso  invito,  but  that  he  could  not  have  cut  them  in  any  other  way, 
and  that  he  did  all  in  his  power  to  prevent  them  from  falling  upon  the 
plaintiff's  land. 

Then,  the  case  of  Haward  v.  Bankes  was  said  to  be  a  direct  authority 
for  the  plaintiff:  but  it  is  not  so.  The  decision  of  the  court  was  simply, 
that  a  count  charging  the  defendant  with  having  caused  water  to  flow 
through  divers  other  collieries  into  the  plaintiff's,  was  a  counj  in  case. 
It  is  true,  that  the  plaintiff  recovered  in  that  action ;  but  there  can  be 
doubt  that  a  man  may  cause  water  to  flow  from  his  own  premises  into 
his  neighbour's,  so  as  to  make  himself  liable  to  an  action, — for  instance, 
by  erecting  a  mound,  or  other  work,  to  give  it  that  direction;  as  appears 
to  have  been  done  by  the  present  defendant  before  a  former  action  was 
commenced,  and  in  which  he  paid  money  into  court  as  a  compensation. 
In  this  case,  it  ought  not  to  be  said  that  he  caused,  but  that  he  permitted^ 
the  water  to  flow  into  the  plaintiff's  mine. 

♦Another  case  relied  on  by  the  plaintiff,  Firmstone  v,  Wheeley,  p^r/»j^ 
also  differs  from  this  case  in  a  very  material  particular, — vw.,  that  '- 
the  defendant  there  had  removed  from  the  plaintiff's  mine,  by  a  trespass, 
a  barrier  of  coal,  which,  had  it  existed,  would  have  prevented  the  water 
from  flowing  from  the  defendant's  mine  into  the  plaintiff's :  and,  although 
it  is  hardly  to  be  treated  as  a  decision,  the  court  of  Exchequer  appears 
to  have  thought,  that,  having  wrongfully  removed  that  barrier,  the  de- 
fendant was  bound  to  protect  the  plaintiff's  mine  against  the  flow  of 
water :  and,  if  this  action  had  been  against  Jones  when  he  occupied 
Avon  Eitha,  it  might  have  been  urged  as  an  authority  against  him.  But, 
if  Jones  had  been  sued  in  trespass  for  removing  the  barrier,  a  second 
action  could  not  have  been  maintained  against  him  for  the  consequential 
damage  done  to  the  plaintiff's  mine,  by  the  water  flowing  into  it  from 
Avon  Eitha.(i)  If  no  such  action  could  have  been  maintained  against 
him,  it  would  be  singular  if  it  could  be  maintained  against  a  party  not 
in  any  way  connected  with  him,  for  the  consequential  damage  arising 
from  his  act  of  trespass. 

.  Treating  the  question  as  a  new  one,  not  governed  by  the  authority  of 
any  decided  case, — ^for,  all  those  referred  to  are  distinguishable, — it 
would  seem  to  be  the  natural  right  of  each  of  the  owners  of  two  adjoin- 
ing coal  mines, — ^neither  being  subject  to  any  servitude  to  the  other, — to 
work  his  own  in  the  manner  most  convenient  and  beneficial  to  himself, 
although  the  natural  consequence  may  be,  that  some  prejudice  will  accrue 

(a)  By  Cbokb,  C.  J.  of  C.  P. 

ih)  See  Clegg  v.  Bearden,  17  Law  Jonra.,  N.  S.,  Q.  B.  233. 
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to  the  owner  of  the  adjoining  mine,  so  long  as  that  does  not  arise  &on: 
the  negligent  or  malicious  conduct  of  the  party. 

^^  In  the  present  case,  it  could  not  be  disputed,  that,  *but  fgr  the 

J  excavation  of  the  plaintiff's  coal,  the  defendant  would  have  been 
entitled  to  work  out  the  whole  of  his  own  coal ;  for,  if  the  space  which 
it  had  occupied  became  afterwards  filled  with  water,  that  would  have 
done  no  harm  to  the  plaintiff,  if  his  coal  also  had  not  been  excavated : 
and,  if  he  afterwards  excavated  his  own,  and  the  water  flowed  in  from 
the  defendant's  workings,  he  would  not,  on  that  account,  have  any  right 
of  action  for  the  damage  done  by  it.  His  position  would  be  very  similar 
to  that  suggested  by  Lord  Holt,  in  Tenant  v.  Goldwin,  where  he  says : 
"  The  case  might,  indeed,  possibly  be  such,  that  the  defendant  might  not 
be  bound  to  repair ;  as,  if  the  plaintiff  made  a  new  cellar  under  the  de- 
fendant's old  privy,  or  in  a  vacant  piece  of  ground  which  lay  next  to  the 
old  privy  before;  in  such  case,  the  plaintiff  must  defend  himself."  Here, 
however,  the  working  of  the  two  mines  has  been  simultaneous :  but,  the 
defendant's  mine  not  being  subject  to  any  servitude,  what  authority  is 
there  for  saying  that  the  plaintiff,  by  working  his  coal,  could  alter  or 
abridge  the  defendant's  right  to  work  his  own  ?  Surely,  the  reasonable 
thing  is,  that  the  plaintiff  should  leave  part  of  his  own  coal,  to  protect 
.his  own  workings  against  the  influx  of  water.  The  plaintiff,  it  appears, 
took  that  view  of  the  matter,  and  left  the  barrier,  which  would  have 
been  sufficient  for  the  purpose,  but  was  broken  through  by  a  wrongdoer, 
for  whose  act  the  defendant  is  not  responsible. 

There  are  many  cases  in  which  the  principle  has  been  recognised,  that 
one  landowner  cannot,  by  altering  the  condition  of  his  land,  deprive  the 
owner  of  the  adjoining  land  of  the  privilege  of  using  his  own  as  he  might 
have  done  before.  Thus,  he  cannot,  by  building  a  house  near  the  margin 
of  his  land,  prevent  his  neighbour  from  excavating  his  own  land,  although 
it  may  endanger  the  house ;  nor  from  building  on  his  own  land,  although 
♦'^fifil  ^^  ™*y  obstruct  windows,  unless,  indeed,  by  lapse  of  time,  *the 
-^  adjoining  land  has  become  subject  to  a  right  analogous  to  what 
in  the  Roman  law  was  called  a  servitude.  So,  also,  in  Acton  v.  Blun- 
dell, — ^where  the  subject  was  very  much  discussed, — the  court  held  that 
one  landowner,  having  dug  a  well  on  his  own  land,  could  not  maintain 
an  action  against  a  party  who  afterwards  sunk  a  coal-pit  in  the  neigh- 
bourhood, which  had  the  effect  of  drawing  the  water  away  from  his  well ; 
the  act  not  being  done  by  the  defendant  negligently  or  maliciously,  but 
in  a  proper  manner,  for  the  purpose  of  winning  his  own  coal. 

We  think  that  the  same  principle  is  applicable  to  the  present  case. 
The  water  is  a  sort  of  common  enemy, — as  was  said  by  Lord  Tbnteb- 
DEN,  in  Rex  v.  The  Commissioners  of  Sewers  for  Pagham  Level, — ^against 
which  each  man  must  defend  himself.  And  this  is  in  accordance  with 
the  civil  law,  by  which  it  was  considered  that  land  on  a  lower  level,  ored 
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a  natural  servitude  to  that  on  a  higher,  in  respect  of  receiving,  without 
claim  to  compensation,  the  water  naturally  flowing  down  to  it.(a) 

There  was  another  point  submitted  to  the  court  by  the  special  case, 
but  upon  which  very  little  was  said  in  argument,  viz.  that  the  defendant, 
by  paying  money  into  court  in  the  former  action,  had  precluded  himself 
from  saying  that  he  was  not  liable  to  be  sued.  But  upon  looking  at  the 
declaration  in  that  case,  it  appears  that  he  was  charged  with  erecting  a 
dam,  and  thereby  turning  the  water  into  the  plaintiff's  mine;  for  which 
he  was  of  course  responsible ;  and  the  admission  of  that  cause  of  action 
can  have  no  bearing  on  this. 

Upon  the  whole,  then,  we  are  of  opinion,  that,  upon  the  facts  stated 
in  this  special  case,  the  plaintiff  is  not  entitled  to  recover,  and  that  the 
postea  must  be  delivered  to  the  defendant. 

*•  ■  PoBtea  to  the  defendant.(i) 

(a)  Dig.  Lib.  39,  tit  3.  (6)  See  Wood  v,  Waad,  3  Exch.  748. 


*ROBERT  PARGITER  HUMFREY,  a  Lunatic,  by  EDWARD  p^.g,, 
COOPER,  his  Committee,  and  the  said  EDWARD  COOPER  ^ 
as  such  Committee,  v.  WILLIAM  HUGH  WADE  GERY.    Feb.  14. 

Tbe  42d  section  of  the  3  A  4  W.  4,  c.  27,  is  not  repealed  by  the  3  A  4  W.  4,  c.  42)  s.  3. 

A.  was,  from  the  2d  of  July,  1805,  tiU  the  10th  of  Jaly,  1841  (when  he  was  found  a  lunatic),  and 
B.,  his  committee,  had  ever  since  been,  seised  as  of  fee  of  two-thirds  of  a  fee-farm  rent  of  201. 
5«.  per  annum,  payable  on  the  29th  of  September  and  25th  of  March,  created  by  letters-patent 
of  die  29  H.  8.  Ko  payment  of  this  rent,  or  of  any  part  thereof,  had  been  made  since  March, 
1831,  nor  bad  there  been  any  acknowledgment  in  writing  relating  thereto : — 

Held,  that  the  case  was  governed  by  the  42d  section  of  the  3  A  4  W.  4,  c.  27,  and,  consequently, 
that  neither  the  lunatic  nor  his  committee  was  entitled  to  recover  any  arrears  of  the  rent  after 
the  expiration  of  six  years  from  the  29th  of  September,  1831. 

The  following  case  was  sent  by  Vice-Chancellor  Knight  Bruce, — 
pursuant  to  a  decree  dated  the  1st  of  March,  1847, — for  the  opinion  of 
the  judges  of  this  court: — 

Robert  Pargiter  Humfrey  was,  on  or  before  the  2d  of  July,  1805,  and 
thenceforth  to  the  10th  of  July,  1841,  continued  to  be,  and  he,  and 
Edward  Cooper,  as  committee  of  his  estate,  and  in  his  right,  or  one  of 
them,  ever  since  that  time,  has  or  have  been,  and  still  are  or  is,  seised, 
as  of  fee,  of  two  third  parts  of  a  certain  rent-charge,  (a)  or  fee-farm  rent 
of  20Z.  5«.  yearly  issuing,  and  payable  on  the  29th  of  September  and 
25th  of  March  in  each  year,  out  of  certain  lands  called  Bushmead  Priory ; 
which  rent-charge  or  fee-farm  rent  was  created  by  letters-patent  of  King 
Henry  the  Eighth,  under  the  great  seal  of  England,  bearing  date  the 
26th  *of  September,  in  the  29th  year  of  his  reign;  of  which  the  r*;-^o 
following  is  a  copy: —  '- 

(a)  Tbe  letterS'patent  clearly  showing  a  resenration  of  that  species  of  rent-service  which  con- 
Btitotes  a  fee-farm,  or,  as  it  is,  somewhat  redundantly,  called,  a  fee-farm  rent,  it  is  difficult  to  see 
whaA  eauaed  the  introduction  of  the  term  ''rent-chaige." 
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"First  Part.  1 

<«29  Hen.  8.  J  The  King,  to  all  to  whom,  ic,  greeting:  Whereas,  by 
a  certain  indenture  made  under  Our  great  seal  of  the  court  of  Augmenta- 
tions of  the  revenues  of  Our  crown,  bearing  date  at  Westminster,  the  2d  of 
May,  in  the  twenty-ninth  year  of  Our  reign,  We,  by  the  advice  and  con- 
sent of  the  council  of  Our  court  aforesaid,  demised,  grantefl,  and  to  farm 
leased  to  John  St.  John,  knight,  the  house  and  site  of  the  late  priory  of 
Buoshemeyd,  in  our  county  of  Bedford,  by  the  authority  of  parliament 
suppressed  and  dissolved,  together  with  all  houses,  buildings,  barns, 
orchards,  gardens,  lands  and  ground  within  the  pale  and  circuit  of  the 
said  late  priory,  and  all  the  underwritten  lands,  meadows,  and  pastures 
to  the  same  late  priory  belonging  and  appertaining,  viz.  [setting  out 
the  parcels] ;  except,  nevertheless,  and  to  Us,  Our  heirs  and  successors 
altogether  reserved,  all  timber-trees  and  woods  gro^'ing  and  being  of, 
in,  and  upon  the  premises,  and  all  such  buildings  of  every  kind  within 
the  site  and  precinct  of  the  said  late  prioryit  which  We  might  order  to 
be  there  afterwards  provided  for  and  set  up, — To  have  and  to  hold 
the  site  aforesaid,  and  all  the  aforesaid  lands,  meadows,  pastures,  mill, 
and  other  the  premises,  with  the  appurtenances,  except  as  before 
excepted,  to  the  before-named  John  and  his  assigns,  from  the  feast  of 
the  Afanunciation  of  the  Blessed  Virgin  Mary  last  past,  until  the  end  of 
the  term,  and  for  the  term  of  twenty-one  years  from  thence  next  follow- 
ing, and  fully  to  be  completed;  yielding  therefore  annually  to  Us,  Our 
heirs  and  successors,  201,  and  16c?.  of  lawful  English  money,  at  the  feast 
of  St.  Michael  the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin 
Mary,  or  within  one  month  after  either  of  those  feasts,  to  be  paid  by 
♦'^RQl  *^^"*^  portions,  at  the  court  aforesaid,  during  the  aforesaid 
^  term, — as,  in  Our  court  of  Augmentations  aforesaid,  among  other 
.  things,  more  fully  appeared  of  record ;  the  reversion  of  the  premises  in 
form  aforesaid  leased,  belonging,  after  the  term  aforesaid  is  fully  deter- 
mined, to  Us,  Our  heirs  and  successors :  Know  ye,  that  We,  as  well  in 
consideration  of  the  good,  true,  and  faithful  service  to  Us  by  Our  beloved 
servant  William  Gascoigne,  knight,  before  this  done,  as  in  consideration 
of  the  manor  of  Dame  Elynsbury,  with  the  appurtenances,  and  of  other 
the  lands  and  tenements  in  Dame  Elynsbury  and  Bedford  Haughton,  in 
Our  county  of  Bedford,  by  the  same  W^illiam  to  Us,  Our  heirs  and 
successors,  for  ever  given  and  granted,  have,  of  Our  special  grace,  and 
upon  Our  certain  knowledge  and  mere  motion,  given  and  granted,  and 
by  these  presents  do  give  and  grant,  to  the  before-named  William  Gas- 
coigne, and  Elizabeth,  his  wife,  and  the  heirs  and  assigns  of  the  same 
William,  the  reversion  and  reversions  of  the  aforesaid  site  and  of  all 
and  singular  other  the  premises  to  the  before-named  John  St.  John  by 
Us  in  form  aforesaid  leased,  with  the  end  of  the  term  aforesaid,  or  in 
whatever  other  manner  it  shall  happen;  and  all  the  atoresaid  rent  of  202. 
and  16d. ;  also  the  church,  belfry,  and  cemetery  of  the  said  late  priory; 
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and  also  our  messuages,  ranges,  dove-cotes,  houses,  and  buildings,  as 
well  within  as  without  the  site  and  precinct  of  the  said  late  priory ;  and 
also  all  and  every  kind  of  timber  trees,  woods,  and  underwoods  growing 
and  being  in  and  upon  the  premises,  to  the  before-named  John  St.  John, 
as  above  recited,  leased ;  and  also  all  and  singular  manors,  &c.,  and  here- 
ditaments whatsoever,  with  the  appurtenances,  situate,  lying,  and  being 
in  the  vills,  fields,  parishes,  places,  and  hamlets  of  Bushmede,  Eyton, 
otherwise  Eton  Staple,  otherwise  Staplehow,  Horneydon,  Delhowe,  other- 
wise Denehowe,  Wi boston,  otherwise  Wyboldeston,  Little  Stok-  ^^^70 
ton,  *Blassworth,  Colnorth,  Barford,  Charlston,  otherwise  Chal-  ^ 
merston,  Cayshoo,  Bedford,  Mogerhangcr,  and  Peternall,  in  Our  said 
county  of  Bedford,  and  in  Great  Stok  ton  and  Blasseworth,  in  Our  county 
of  Huntingdon,  to  the  said  late  priory  of  Bushmede  in  any  manner 
belonging  or  appertaining,  and  in  the  hamlets  of  the  said  counties,  which 
by  reason  and  pretext  of  the  dissolution  and  suppression  of  the  same 
late  priory  to  Our  hands  have  come,  or  ought  to  have  come,  and  in  Our 
hands  now  are,  or  ought  to  be,  as  fully  and  entirely  as  Robert  Burre, 
the  late  prior  of  the  said  late  priory,  or  his  predecessors,  priors  of  the 
same  late  priory,  in  right  of  the  same,  on  the  4th  day  of  February,  in 
the  27th  year  of  Our  reign,  or  theretofore,  had,  held,  or  enjoyed,  or 
ought  to  have  had,  held,  or  enjoyed  all  and  singular  the  premises  above 
expressed  and  specified,  or  any  parcel  of  the  same,  with  the  appurte- 
nances,—except,  nevertheless,  thereout,  and  to  Us,  Our  heirs  and  suc- 
cessors, altogether  reserved,  the  advowsons,  donations,  and  rights  of 
patronage  of  the  churches,  vicarages,  chantries,  chapels,  and  prebends 
whatsoever ;  which  same  reversion,  rent,  church,  belfry,  cemetery,  mes- 
suages, lands,  tenements,  manors,  and  all  and  singular  other  the  premises 
above  by  these  presents  granted,  with  the  appurtenances,  are  of  the 
clear  value  of  6QL  14«,  lOd.,  and  not  beyond,  by  the  year, — To  have, 
hold,  and  enjoy  all  and  singular  the  premises  above  expressed  and  speci- 
fied, with  all  and  singular  their  rights,  appurtenances,  and  commodities 
whatsoever,  to  the  before-named  William  Gascoigne,  and  Elizabeth,  his 
wife,  and  the  heirs  and  assigns  of  the  said  William  Gascoigne,  forever ; 
to  be  held  of  Us,  Our  heirs  and  successors,  in  capite,  by  knights*  service, 
viz,  by  tire  tenth  part  of  the  service  of  one  knight's  fee,  and  by  the 
yearly  rent  of  20Z.  5«.,  to  be  paid  to  Us,  Our  heirs  and  successors,  at 
the  court  of  Augmentations  of  the  revenue  of  Our  Crown,  at  the  feast 
of  St.  Michael  *the  Archangel,  in  full  for  all  other  services,  ex-  p^^^^ 
actions,  demands,  &c. ;  so  that  express  mention  of  the  true  value  ^ 
by  the  year,  &c.     Witness,  &c. 

<'  By  writ  of  privy  seal." 

On  or  before  the  2d  of  July,  1805,  the  said  Robert  Pargiter  Humfrey 
became  of  unsound  mind ;  and  he  has  ever  since  been,  and  still  is,  a 
lunatic,  and  wholly  incapable  of  managing  his  aifairs. 

The  Rev.  Nathaniel  Humfrey,  the  next  eldest  brother  of  the  said 
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lunatic  (and  his  presumptive  heir-at-law),  in  the  month  of  March,  1831, 
contracted  with  Hugh  Wade  Gery,  who  was  then  the  owner  in  fee  of  the 
said  lands  out  of  which  the  said  rent-charge  or  fee-farm  rent  was  pay- 
able, and  also  owner  in  fee  of  the  remaining  one-third  part  (if  subsisting) 
of  the  said  rent-charge  or  fee-farm  rent,  for  the  sale  to  him  of  the  said 
two  third  parts  of  the  said  rent-charge  or  fee-farm  rent,  to  take  effect  in 
possession  upon  the  death  of  the  said  lunatic,  for  the  sum  of  250Z. ;  and 
certain  deeds  relating  to  the  title  to  the  said  two  third  parts  of  the 
said  rent-charge  or  fee-farm  rent,  were  then  delivered  up  to  the  said 
Hugh  Wade  Gery ;  and  thereupon  an  agreement  was  entered  into  and 
signed  by  and  between  the  said  Nathaniel  Humfrey  and  Hugh  Wade 
Gery,  of  which  the  following  is  a  copy  : — 

"  Agreement  made  the  31st  day  of  March,  1831,  between  the  Rev. 
Nathaniel  Humfrey,  of  Thorpe  Mandeville,  in  the  county  of  Northamp- 
ton, of  the  one  part,  and  the  Rev.  Hugh  Wade  Gery,  of  Bushmede 
Priory,  in  the  county  of  Bedford,  clerk,  of  the  other  part : 

"  Whereas,  Robert  Humfrey,  Esq.,  a  lunatic,  the  eldest  brother  of  the 
said  Nathaniel  Humfrey,  is  seised,  as  of  fee,  of  two  third  parts  of  a 
yearly  rent-charge  or  fee-farm  rent  of  201.  5«.,  issuing  and  payable  out 
of  certain  hereditaments  formerly  belonging  to  the  dissolved  priory  of 
♦'^791  *^*^8hmede,  in  the  county  of  Bedford:  And  whereas,  the  said 
^  Nathaniel  Humfrey  is  the  presumptive  heir  of  the  said  Robert 
Humfrey :  And  whereas,  the  said  Hugh  Wade  Gery  has  contracted  for 
the  purchase,  at  or  for  the  price  or  sum  of  250Z.,  of  the  said  two  third 
parts  of  the  said  rent  of  202.  5s. :  And  whereas  the  said  two  third  parts 
of  the  said  rent  of  201.  5s.  will  necessarily  continue  payable  to  the  said 
Robert  Humfrey,  or  the  committee  of  his  estate,  during  his  life :  And 
whereas,  in  pursuance  of  the  said  contract,  the  said  Hugh  Wade  Gery  has, 
on  the  day  of  the  date  of  these  presents,  paid  to  the  said  Nathaniel  Humfrey 
the  sum  of  2502.  purchase-money ;  and  the  said  Nathaniel  Humfrey  has 
executed  a  bond,  bearing  even  date  with  these  presents,  for  securing  the 
payment  to  the  said  Hugh  Wade  Gery,  his  executors,  administrators,  or 
Assigns,  of  the  sum  of  2502.,  with  interest  after  the  rate  of  51.  per  cent, 
per  annum :  Now,  these  presents  witness  that  the  said  Nathaniel  Hum- 
frey doth  hereby  agree  with  the  said  Hugh  Wade  Gery  that  the  person 
or  persons  upon  whom  the  said  two  third  parts  of  the  said  rent  of  202. 
5^.  shall  devolve  upon  the  death  of  the  said  Robert  Humfrey,  shall  and 
will,  within  the  space  of  six  calendar  months  from  his  death,  at  the 
expense  of  the  said  Nathaniel  Humfrey,  or  of  his  estate,  deduce  a  mar- 
Icetable  title  to  the  said  two  third  parts  of  the  said  rent  of  202.  5s.,  and 
that  all  necessary  parties  shall  and  will,  at  the  expense  of  the  said  Hugh 
"Wade  Gery,  or  his  estate,  convey  the  said  two  third  parts  of  the  said 
rent  to  the  said  Hugh  Wade  Gery,  and  his  heirs,  or  as  he  or  they  may 
direct :  And  it  is  hereby  agreed  that  the  said  Hugh  Wade  Gery  and  his 
heirs  shall  be  entitled  to  all  such  payments  as  shall  accrue  in  respect  of 
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the  said  two  third  parts  of  the  said  rent  of  20^  5«.,  from  and  after  the 
decease  of  the  said  Robert  Humfrey :  And  it  is  hereby  agreed  and 
declared  that  the  said  bond  has  been  *80  given  by  the  said  Natha-  p^^-^Q 
niel  Ilumfrey  to  the  said  Hugh  Wade  Gery,  for  the  purpose  of  *- 
securing  interest  for  the  said  sum  of  250Z.,  after  the  rate  aforesaid,  from 
the  day  of  the  date  of  these  presents  up  to  the  time  from  which  the  said 
two  third  parts  of  the  said  rent  shall  begin  to  accrue  to  the  said  Hugh 
Wade  Gery,  or  his  heirs,  according  to  the  intent  of  these  presents;  and 
also  the  repayment  of  the  said  sum  of  2502.,  in*case  default  shall  be  made 
in  deducing  a  good  title  to  the  two  third  parts  of  the  said  rent,  or  in  pro- 
curing the  concurrence  of  all  necessary  parties  in  the  conveyance  of  the 
said  two  third  parts  of  the  said  rent  to  the  said  Hugh  Wade  Gery  and 
his  heirs,  according  to  the  stipulations  aforesaid,  together  with  such  costs 
as  may  be  incurred  by  the  said  Hugh  Wade  Gery,  or  his  estate^  in  or 
about  the  intended  sale  of  the  said  two  third  parjs  of  the  said  rent:  And 
it  is  therefore  agreed  that  the  said  bond  shall  not  be  put  in  suit  during 
the  joint  lives  of  the  said  Robert  Humfrey  and  Nathaniel  Humfrey, 
unless  one  year's  interest  for  the  said  sum  of  2S0L  shall  be  in  arrear  for 
the  space  of  two  calendar  months :  Provided  always,  that,  in  case  such 
arrear  of  interest  should  accrue,  or  in  case  the  said  Nathaniel  Humfrey 
should  depart  this  life  in  the  lifetime  of  the  said  Robert  Humfrey,  it 
shall  be  lawful  for  the  said  Hugh  Wade  Gery,  his  executors  or  adminis- 
trators, to  enforce  payment  of  the  said  principal  sum  of  250^.,  together 
with  such  interest  as  may  be  due  for  the  same ;  and,  upon  the  repayment 
of  the  said  principal  sum,  with  such  interest  as  aforesaid,  this  present 
contract  for  sale  shall  be  determined :  Provided  always,  that,  in  the  event 
of  the  completion  of  the  said  purchase,  and  after  all  interest  in  respect 
of  the  said  principal  sum  of  250Z,  shall  have  been  paid,  the  said  bond 
shall  be  delivered  up  by  the  said  Hugh  Wade  Gery,  his  executors  oi* 
administrators,  to  be  cancelled.     As  witness,  &c. 

♦A  bond  was  also  executed  by  the  said  Nathaniel  Humfrey,  of  r^r^j^ 
which  the  following  is  a  copy : —  ^ 

[Here  followed  a  bond,  in  the  penal  sum  of  500Z.,  conditioned  for 
payment  of  2502.  and  interest.] 

The  said  two  third  parts  of  the  said  rent-charge  or  fee-farm  rent,  so 
far  as  the  same  accrued  due  before  and  until  the  end  of  March,  1831, 
were,  from  time  to  time,  before  the  end  of  that  month,  paid  by  the 
owner  of  the  said  lands*  for  the  time  being  to  the  owner  of  the  said  two 
third  parts  for  the  time  being,  or  to  some  person  claiming  the  same  on 
his  behalf,  for  his  use. 

The  said  Hugh  Wade  Gery  died  on  the  12th  of  January,  1831,  intes- 
tate, leaving  the  said  William  Hugh  Wade  Gery,  his  heir-at-law,  who 
then  became,  and  has  ever  since  been,  and  is  now,  entitled  to  the  said 
lands  out  of  which  the  said  rent-charge  or  fe#-farm  rent  is  payable,  and 
seised  in  fee  .of  such  lands. 
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On  the  11th  of  January,  1841,  a  commission  in  the  nature  of  a  wril 
de  lunatico  inquirendo  was  duly  issued  by  the  lord  high  chancellor  of 
Great  Britain,  to  inquire  of  the  lunacy  of  the  said  Robert  Pargiter 
Harafrey ;  and,  by  the  inquisition  duly  taken  thereunder,  on  the  2d  of 
February,  1841,  it  was  duly  found,  as  the  truth  is,  that  he  was  then  a 
lunatic  and  of  unsound  mind,  and  incapable  for  the  management  of  him- 
self and  his  affairs,  and  had  been  so  continually  from  the  2d  of  July, 
1805. 

By  an  order  of  the  lord  high  chancellor  of  Great  Britain,  afterwards, 
in  the  same  year  1841,  duly  made  in  the  matter  of  the  said  lunacy,  the 
said  Edward  Cooper  was  appointed  the  committee  of  the  person  and 
estate  of  the  said  lunatic ;  and  all  his  estate,  effects,  and  property  what- 
soever, including  his  estate  and  interest  in  the  two  third  parts  of  the 
said  rent-charge  or  fee-farm  rent,  became,  on  the  10th  of  July,  1841, 
and  are,  duly  vested  in^the  said  Edward  Cooper,  as  such  committee  of 
the  said  lunatic's  estate. 

^^---.  ^Neither  any  payment  of,  or  on  account  of  the  said  rent-charge 
-'  or  fee-farm  rent,  or  any  part  thereof,  nor  any  satisfaction  for  the 
same,  has  been  made  at  any  time  since  the  end  of  March,  1831 ;  nor, 
since  that  time,  has  there  been  any  written  acknowledgment  relating 
thereto. 

The  said  lands  are,  and  during  all  the  time  aforesaid  have  been,  worth 
much  more  than  50Z.  per  annum :  and  have,  ever  since  the  said  William 
Hugh  Wade  Gery  became  the  owner  thereof,  yielded  and  produced  to 
him  more  than  50Z.  per  annum^  clear  of  all  deductions. 

The  said  William  Hugh  Wade  Gery  claims  the  benefit  of  the  42d  sec- 
tion of  the  8.tatute  hereinafter  mentioned,  in  respect  of  the  arrears  here- 
inafter mentioned,  which  are  claimed  from  him  by  the  said  Edward 
'Cooper,  as  the  committee  of  the  said  lunatic's  estate. 

The  question  for  the  opinion  of  the  court  is — whether  the  said  Edward 
Cooper  and  Robert  Pargiter  Humfrey,  or  either  of  them,  are  or  is,  in 
the  present  year,  1847,  or  were  or  was  in  the  year  1844,  entitled  to  re- 
cover the  arrears  of  the  said  two  third  parts  of  the  said  rent-charge  or 
fee-farm  rent  of  20Z.  5«.,  which  accrued  due  from  the  29th  of  Septem- 
ber, 1831,  to  the  29th  of  September,  1837,  inclusive,  or  any,  and  what 
part,  of  such  arrears,  notwithstanding  s.  42  of  the  statute  3  &  4  W.  4, 
c.  27,  intituled  «  An  act  for  the  limitation  of  actions  and  suits  relating 
to  real  property,  and  for  simplifying  the  remedies  for  trying  the  rights 
thereto;"  and  whether  by  distress  or  action,  or  in  each  mode. 

The  case  was  argued  in  Trinity  term  last,  before  Wilde,  C.  J.,  Colt- 
man,  J.,  Maule,  J.,  and  Cresswell,  J. 

Talfourdy  Serjt.,  for  the  plaintiffs.     Two  questions  arise  in  this  case, 

— ^first,  whether  the  limitation  in  the  42d  section  of  the  3  &  4  W.  4,  c. 

*^7fil  ^''^'  applies  to  the  fee-farm  rent  created  by  the  grant  of  King 

■■  Henry  the  *Eighth, — secondly,  whether  the  statute  has  repealed 
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the  protection  given  to  every  kind  of  disability.  But  for  that  section,  .t 
IB  quite  clear  the  lunatic  would  be  entitled  to  recover  the  arrears  claimed 
in  this  action.  The  2d  section  of  the  statute  enacts,  « that  after  the 
31st  of  December,  1833,  no  person  shall  make  an  entry  .or  distress,  or 
bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or,  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same."  In 
James  v.  Salter,  3  N.  C.  544,  4  Scott,  168,  5  Dowl.  P.  C.  496,  Tindal, 
O.  J.,  expressed  an  opinion  that  this  clause  did  not  apply  to  arrears  of 
rent,  but  to  an  action  to  recover  the  rent  itself.  It  certainly  is  diffi- 
cult to  say  that  the  2d  section  can  apply  to  arrears  of  rent,  regard 
being  had  to  the  42d,  which  enacts,  "  that,  after  the  said  31st  of  De- 
cember, 1833,  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  intenest, 
shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given  to  the  person  enti- 
tled thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent :  Provided,  nevertheless,  that,  where  any  prior  mort- 
gagee, or  other  encumbrancer,  shall  have  been  in  possession  of  any  land, 
or  in  the  receipt  of  the  profits  thereof,  within  one  year  next  before 
*an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a  r^r  77 
subsequent  mortgage  or  other  encumbi'ance  on  the  same  land,  the  '- 
person  entitled  to  such  subsequent  mortgage  or  encumbrance  may  recover 
in  such  action  or  suit  the  arrears  of  interest  which  shall  have  become  due 
during  the  whole  time  that  such  prior  mortgagee  or  encumbrancer  was  in 
0uch  possession  or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  said  term  of  six  years.*'  It  would  be  strange  if  the  excep- 
tions and  disabilities  in  the  earlier  sections  were  not  to  be  imported  into 
that  section.  It  is  submitted  that  the  present  case  falls  within  the  3d 
jsection  of  the  3  &  4  W.  4,  c.  42,  which  enacts,  "  that  all  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt 
upon  any  bond  or  other  specialty,  and  all  actions  of  debt,  or  scire  facias^ 
upon  any  recognisance,  and  also  all  actions  of  debt  upon  any  award, 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in  respect 
of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied  on  any 
Jleri  facias^  and  all  actions  for  penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved  by  any  statute  now  or  hereafter  to  be  in  force, 
that  shall  be  sued  or  brought  at  any  time  after  the  end  of  the  present 
session  of  parliament,  shall  be  commenced  and  Bued  within  the  time  and 
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limitation  hereiDafter  expressed,  and  not  after,  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  eovenant,  )r 
debt  upon  any  bond  or  other  specialty,  actions  of  debt,  or  9cire  facioi, 
upon  recognisance,  within  ten  years  after  the  end  of  this  present  session, 
or  within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  the  said  actions  by  the  party  grieved,  one  year  after  the  end  of 
this  present  session,  or  within  two  years  after  the  cause  of  such  actions 
or  suits,  but  not  after  ;  and  the  said  other  actions  within  three  years 
^--^,  after  the  end  of  this  present  session,  or  within  six  *year8  after 

-*  the  cause  of  such  actions  or  suits,  but  not  after :  Provided  that 
nothing  herein  contained  shall  extend  to  any  action  given  by  any  statute, 
where  the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited/*  In  Paget  v.  Foley,  2  N.  C.  679,  3  Scott,  120,(a)  this 
court  held  that  the  limitation  in  actions  of  covenant  for  arrears  of  rent 
under  indenture  is  governed  by  the  3  &  4  W.  4,  c.  42,  s.  3, — ^that  being* 
virtually  a  repeal  pro  tanto  of  the  3  &  4  W.  4,  c.  27,  s.  42.  Tindal,  C. 
J.,  there  says :  ^<  In  giving  judgment  for  the  plaintiffs  in  this  case,  I  am 
disposed  to  rest  the  opinion  I  am  about  to  pronounce,  solely  on  the  con- 
struction of  the  3  &  4  W.  4,  c.  42,  s.  3.  But,  at  the  same  time,  I  must 
observe,  that,  if  called  upon  to  decide  whether  or  not  the  present  case 
fell  within  the  prior  enactment,  3  &  4  W.  4,  c.  27,  s.  42,  I  should  feel 
disposed  to  hold  the  case  not  to  be  within  that  section.  That  act  was 
passed  ^  for  the  limitation  of  actions  and  suits  relating  to  real  property, 
and  for  simplifying  the  remedies  for  trying  the  rights  thereto  :*  and  it 
contains  enactments  much  more  pertinent  to  charges  on  land,  than  to 
mere  conventional  rents  ;  for,  by  the  1st  section,  it  is  enacted  that  « the 
word  rent  shall  extend  to  all  heriots,  and  to  all  services  and  suits  for 
which  a  distress  may  be  made,  and  to  all  annuities  and  periodical  sums 
of  money  charged  upon  or  payable  out  of  any  land,  except  moduses  or  com- 
positions belonging  to  a  spiritual  or  eleemosynary  corporation  sole.*  This 
seems  to  show  that  the  act  intended  to  deal  with  a  subject-matter  having  no 
aflSnity  to  rent  reserved  upon  an  indenture.  The  second  section  provides 
that  <  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 
^--Q-|  *have  first  accrued  to  some  person  through  whom  he  claims.'     It 

-'  is  clear,  that,  in  that  section,  the  word  « rent'  is  used  with  refer- 
ence to  charges  on  land,  fce-ftirm  rents,  &c.,  for  which  an  assise  would 
lie.  The  36th  section  abolishes  all  real  and  mixed  actions,  except  writs 
of  right  of*dower,  or  writs  of  dower  unde  nihil  habety  or  quare  tmpedity 
or  ejectment :  and  the  act  then  proceeds  to  make  regulations  to  govern 
the  amount  of  damages.  Section  40  enacts  '^  that  no  action  or  suit,  or 
other  proceeding,  shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon,  or  pay- 
able out  of,  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 

(a'i  And  see  Dn  Yigi«r  v.  Lee^  2  Hare,  326;  Deftrman  v.  Wycho,  9  Slmona  57(k 
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within  twenty  years  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge  for,  or  release 
of,  the  same,  unless,*  &c.  Section  41,  which  relates  to  dower,  enacts, 
<  that  no  arrears  of  dower,  nor  any  damages  on  account  of  such  arrears, 
shall  be  recovered  or  obtained  by  any  action  or  suit,  for  a.longer  period 
than  six  years  next  before  the  commencement  of  such  action  or  suit.' 
When,  therefore,  the  clause  that  immediately  follows  provides  <  that  no 
arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given  to  the  person  enti- 
tled thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent,'  I  should  rather  feel  inclined  to  refer  it  to 
arrears  of  rent  of  the  description  before  mentioned  in  the  act.  It  is, 
li  jwever,  unnecessary,  on  the  present  occasion,  to  give  a  definite  opinion 
upon  the  point;,  for,  it  seems  to  me  to  *be  perfectly  clear,  that,  r:^A-o/^ 
if  rent  accruing  under  an  indenture  was  intended  to  be  embraced  '- 
by  the  3  &  4  W.  4,  c.  37,  s.  42,  the  subsequent  enactment  in  the  3  &  4 
W.  4,  c.  42,  s.  3,  expressly  takes  it  out  of  the  operation  of  the  former." 
BosANQUET,  J.,  however,  said,  that,  if  the  case  had  rested  upon  the  42d 
section  of  the  3  &  4  W.  4,  c.  27,  he  should  have  entertained  a  strong 
opinion  in  support  of  the  application  of  the  six  years'  limitation  to  that 
case.  If  this  be  an  action  for  rent  reserved  by  a  specialty^  Paget  v. 
Foley, — which  is  adopted  by  the  Court  of  Queen's  Bench  in  Strachan  v. 
Thomas,  12  Ad.  &  E.  536,  4  P.  &  D.  229,— is  a  distinct  authority  in 
favour  of  the  plaintiffs.  [Maule,  J.  Distresses  are  not  limited  by  the 
3  &  4  W.  4,  c.  42 ;  but  they  are,  by  the  3  &  4  W.  4,  c.  27.]  Exactly 
so.  The  3  &  4  W.  4,  c.  27,  contains  certain  provisions  with  regard  to 
persons  under  disability.  Section  16  enacts,  "that,  if,  at  the  time  -^ 
which  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  have  first  accrued  as  aforesaid, 
such  person  shall  have  been  under  any  of  the  disabilities  hereinafter  men- 
tioned, that  is  to  say,  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of 
mind,  or  absence  beyond  seas,  then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbe- 
fore limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  at  any  time  within  ten  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  first  have 
accrued  as  aforesaid,  shall  have  ceased  to  be  under  any  such  disability, 
or  shall  have  died,  which  shall  have  first  happened."  And  the  17th  sec- 
tion provides  and  enacts,  «<  that  no  entry,  distress,  or  action  shall  be  made 


or  brought  by  any  person  who,  at  the  time  at  which  his  *right  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
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land  or  rent,  shall  have  first  accrued,  shall  be  under  any  of  the  disabili- 
ties hereinbefore  mentioned,  or  by  any  person  claiming  through  him,  but 
within  forty  years  next  after  the  time  at  which  such  right  shall  have  first 
accrued,  although  the  person  under  disability  at  such  time  may  have 
remained  under  one  or  more  of  such  disabilities  during  the  whole  of  such 
forty  years,  or  although  the  term  of  ten  years  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not 
have  expired."  It  would  be  extraordinary,  indeed,  if  these  words  were 
to  be  held  to  repeal  all  previous  statutes  of  limitations.  The  language 
of  the  21  Jac.  1,  c.  16,  s.  1,  is  not  merely  exceptive :  that  section  enacta 
«  that  no  person  or  persons  that  now  hath  any  right  or  title  of  entry  into 
any  manors,  lands,  tenements,  or  hereditaments  now  held  from  him  or 
them,  shall  thereinto  enter,  but  within  twenty  years  next  after  the  end 
of  this  present  session  of  parliament,  or  within  twenty  years  next  after 
any  other  title  of  entry  accrued ;  and  that  no  person  or  persons  shall  at 
any  time  hereafter,  make  any  entry  into  any  lands,  tenements,  or  heredi- 
taments, but  within  twenty  years  next  after  his  or  their  right  or  title 
which  shall  hereafter  first  descend  or  accrue  to  the  same ;  and,  in  default 
thereof,  such  persons  so  not  entering,  and  their  heirs,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to  be  made,  any  former  law 
or  statute  to  the  contrary,  notwithstanding."  And  section  2  provides, 
"  that,  if  any  person  or  persons  that  is  or  shall  be  entitled  to  such  writ 
or  writs  [of  formedon],  or  that  hath  or  shall  have  such  right  or  title  of 
entry,  be  or  shall  be  at  the  time  of  the  said  right  or  title  first  descended, 
accrued,  come,  or  fallen,  within  the  age  of  one  and  twenty  yejtrs,  feme 
covert^  non  compos  mentis^  imprisoned,  or  beyond  seas,  that  then  such  per- 
*^ft9i  ^^^  ^^^  *person8,  and  his  and  their  heir  and  heirs,  shall  or  may, 
^  notwithstanding  the  said  twenty  years  be  expired,  bring  his  action, 
or  make  his  entry,  as  he  might  have  done  before  this  act ;  so  as  such 
person  and  persons,  or  his  or  their  heir  and  heirs,  shall,  within  ten  years 
next  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind,  en- 
largement out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit 
of  and  sue  forth  the  same,  and  at  no  time  after  the  said  ten  years."  All 
these  statutes  are  to  be  read  as  one  code.  Upon  the  authority  of  Paget 
V.  Foley,  therefore,  it  is  submitted  that  this  is  a  rent  within  the  meaning 
of  the  3  &  4  W.  4,  c.  42,  s.  3,  and,  consequently,  is  excepted  out  of  the 
operation  of  the  3  &  4  W.  4,  c.  27,  s.  42. 

Manning^  Serjt.,  contri.  The  16th  and  17th  sections  of  the  3  4  4 
W.  4,  c.  26,  show  that  the  attention  of  the  legislature  was  drawn  to  the 
necessity  of  excepting  the  disability  of  lunacy,  &c. :  but  they  expressly 
confine  it  to  the  twenty  years*  claim.  The  21  Jac.  1,  c.  16,  has  no  ana- 
logy to  the  subject-matter  of  this  statute :  and  the  court  will  not  extend 
it  by  equity.  It  is  a  rule  of  the  civil  law,  that  "  contra  non  valentem 
agere  non  currit  proBScriptio,''  But  it  has  been  decided  over  and  over 
again,  that,  i;i  our  law^  it  is  exactly  the  reverse.     This  case  does  not  fall 
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within  the  3  &  4  W.  4,  c.  42,  but  is  expressly  governed  by  the  I2d  see 
tion  of  the  3  &  4  W.  4,  c.  27.  This  view  is  fortified  by  two  decisions  of 
Sir  E.  SuGDEN  upon  the  3  &  4  Vict.  c.  105  (Irish).  The  32d  section 
of  that  statute  is  in  precisely  the  same  words  as  the  3d  section  of  the  3 
k  4  W.  4,  c.  42 :  and  the  33d  enacts,  "  that,  if  any  person  or  persons  that 
is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire 
facias,  is  or  are  or  shall  be  at  the  time  of  any  such  cause  of  action 
accrued  within  the  age  of  twenty-one  years,  feme  covert,  iion  compos 
mentis,  or  *beyond  the  seas,  then  such  person  or  persons  shall  be  r:^rQQ 
at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same  *- 
within  such  times  after  their  coming  to  or  being  of  full  age,  discovert,  of 
sound  memory,  or  return  from  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should,  according  to  the  provisions  of  this  act,  have 
done ;  and  that,  if  any  person  or  persons  against  whom  there  shall  be 
any  such  cause  of  action,  is  or  are  or  shall  be  at  the  time  such  cause  of 
action  accrued,  beyond  the  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against 
such  person  or  persons  within  such  times  as  are  before  limited,  after  the 
return  of  such  person  or  persons  from  beyond  the  seas.'*  In  Harrisson 
r.  Duignan,  2  Drury  &  Warren,  295,  1  Con.  &  L.  376,  A.  granted  an 
annuity  to  a  trustee  for  B.  for  his  life,  and  in  the  conveyance  entered 
into  a  personal  covenant  with  B.  for  payment  of  the  same :  A.  subsequently 
sold,  subject  to  the  annuity :  and  it  was  held, — on  a  bill  filed  by  B. 
against  the  purchasers  to  raise  the  arrears  thereof  (A.  or  his  personal 
representative  not  being  a  party  to  the  cause), — that,  though  there  was 
an  obligation  imposed  on  the  purchaser  to  indemnify  A.,  yet  that  the  court 
would  not  thus  indirectly  enforce  this  obligation,  and  thereby,  in  effect, 
evade  the  operation  of  the  statute  of  limitations ;  and,  accordingly,  the 
account  was  limited  to  a  period  of  six  years  prior  to  the  filing  of  the 
bill.  Arid  in  Hughes  v.  Kelly,  3  Drury  k  Warren,  482,  2  Con.  &  L. 
223,  by  deed  executed  in  the  year  1809,  certain  lands  were  convoye<l, 
subject  to  the  payment  of  a  sum  of  money,  which  the  grantee  thereby 
covenanted  with  the  grantor  to  pay  to  third  persons :  and  it  was  held, 
that,  notwithstanding  the  covenant,  only  six  years'  arrears  of  interest 
could  be  recovered ;  and  that  the  statute  3  &  4  W.  4,  c.  27,  s.  42,  is  not 
repealed  by  the  3  &  4  Vict.  c.  105,  s.  32.  *The  lord  chancellor,(a)  ri^roA 
in  giving  judgment,  said :  "  I  have  to  consider  the  operation  of  ^ 
the  statute  3  &  4  W.  4,  c.  27,  and  the  clause  of  the  statute  3  &  4  Vict. 
c.  105,  (s.  32,)  as  to  the  limitation  of  the  right  to  bring  actions  upon 
specialties.  By  the  40th  section  of  the  3  &  4  W.  4,  c.  27,  it  was  enacted 
*  that  no  action  or  suit  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  &c.,  but  within  twenty  years  after  a  pret?ent 
right  to  recover  the  same.'  That  section,  therefore,  provides  that  the 
principal  shall  not  be  recoverable  after  twenty  years,  except  in  the  several 

(a)  Sir  Edward  Suodkx. 
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cases  enumerated  therein :  then  follows  the  42d  section,  which  embraces 
only  the  interest  of  the  sums  provided  for  in  the  40th  section.  If,  there- 
fore, the  law  rested  upon  that  act  alone,  it  is  plain  that  a  distinct  remedy 
was  intended  to  be  provided  for  these  two  subjects ;  that  is  to  say,  that, 
though  the  principal  sum  itself  might  be  recoverable  within  twenty  years, 
yet  only  six  years*  arrears  of  interest  could  be  recovered  upon  that  prin- 
cipal sum.  Therefore,  that  which  was  supposed  at  the  bar  to  have  been 
so  anomalous  and  inconsistent,  was  not  so  considered  by  the  legislature. 
Then  came  the  statute  3  &  4  W.  4,  c.  42,  only  in  force  in  England,  but 
the  3d  section  of  which  has  been  recently  introduced  into  this  country 
by  the  3  &  4  Vict.  c.  105 ;  and  this  confines  the  period  of  bringing  an 
action  for  rent  orf  on  a  specialty  to  twenty  years.  Now,  a  great  deal 
of  the  difficulty  which  has  arisen  upon  the  construction  of  these  statutes, 
in  England,  sprung  from  this  circumstance, — that  the  later  act,  3  &  4 
W.  4,  c.  42,  was  not  framed  by  the  persons  who  prepared  the  former  act. 
If  the  later  act  had  not  passed,  money  secured  on  land,  although  also 
secured  by  bond  or  covenant,  could  not  have  been  recovered  after  twenty 
*^ft'"l  *y^*^^>  ^^^  could  more  than  six  years*  arrears  of  interest  have 
^  been  recovered.  The  first  act  provides  for  both  cases.  In  Doe 
d.  Jones  v.  Williams,  5  Ad.  &  E.  291,  296,  6  N.  &  M.  816,  Mr.  Justice 
LiTTLEDALB  Said:  'Tho  40th  section  relates  to  actions  brought  to  reco- 
ver the  money ;  and  those  actions,  in  the  case  of  mortgages,  are  either 
upon  the  covenant  usually  inserted  in  the  mortgage  deed,  or  on  the  bond 
which  commonly  accompanies  it.*  It  never  occurred  to  that  very  learned 
judge  that  the  40th  section  did  not  apply  to  specialties.  In  Paget  r. 
Foley,  the  court  of  Common  Pleas  held  that  rent  reserved  upon  An  inden- 
ture of  demise  was  not  within  the  operation  of  3  &  4  W.  4,  c.  27,  but  fell 
within  the  3  &  4  W.  4,  c.  42.  Mr.  Justice  Bosanquet  to  some  extent 
differed  from  the  rest  of  the  court :  he  seemed  to  think,  that,  if  the  case 
had  rested  on  the  3  &  4  W.  4,  c.  27,  and  the  3  &  4  W.  4,  c.  42,  had 
never  passed,  the  right  to  recover  in  that  case  would  have  been  confined 
'.0  six  years,  within  the  meaning  of  the  3  &  4  W.  4,  c.  27 :  but  he  agreed 
with  the  rest  of  the  court  on  the  point  upon  which  they  decided  the 
case,  that  the  3  &  4  W.  4,  c.  27,  was,  in  fact,  removed  or  repealed  by 
the  3  &  4  W.  4,  c.  42.  It  is  a  singular  circumstance,  that  the  3  &  4  W. 
4,  c.  42,  had,  in  fact,  a  prior  operation  to  the  3  &  4  W.  4,  c,  27,  although 
passed  subsequently  to  it ;  and  this  statute  (3  &  4  W.  4,  c.  27),  when  it 
came  into  force,  found  the  3  &  4  W.  4,  c.  42,  in  full  operation.  In  Ire- 
land, however,  the  law  stands  on  a  different  footing ;  for,  the  provision 
in  the  3  &  4  W.  4,  c.  42,  to  which  I  have  been  adverting,  was  not  intro- 
duced into  this  country,  until  it  was  embodied  in  the  recent  statute  of 
Victoria ;  and  it  is  to  be  regretted  that  it  was  thus  introduced  without 
fjome  modification.    The  statute  of  Victoria  found  the  3  &  4  W.  4,  c.  27, 

t  Sie, 
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in  full  operation  in  this  country,  *My  clear  opinion  upon  the  p^^cQ^ 
effect  of  the  3  &  4  W.  4,  c.  27,  is,  that  it  expressly  applies,  in  a  L 
case  like  the  present,  both  to  the  principal  and  interest,  although  the 
money  is  also  secured  by  a  bond  or  covenant.  In  Strachan  v.  Thomas, 
there  was  a  little  more  difficulty  than  in  Paget  v.  Foley.  That  was  the 
case  of  an  annuity,  which  fell  directly  within  the  terms  of  the  3  &  4  W. 
4,  c.  27 ;  for,  in  the  first  section,  which  is  the  glossary  of  the  act,  the 
word  <  rent'  is  defined  to  extend  to  all  annuities  and  periodical  payments. 
The  learned  chief  justice,  however,  in  delivering  judgment,  merely  said, — 
<  The  present  is  not  the  usual  case  of  reservation  of  rent  upon  a  Iqase, 
and,  so  far,  it  is  not  properly  an  indenture  of  demise  ;  it  is  a  rent-charge, 
and,  as  such,  falls  within  the  42d  section  of  the  3  &  4  W.  4,  c.  27  :  but, 
notwithstanding  that,  we  are  of  opinion  that  it  falls  within  the  3d  section 
of  the  3  &  4  W.  4,  c.  42,  as  being  an  action  of  covenant  on  a  specialty.* 
Now,  this  case  went  far  beyond  Paget  v,  Foley,  which  was  held  to  fall 
within  the  provisions  of  the  3  &  4  W.  4,  c.  42 ;  whereas,  in  the  later 
case,  the  court  held  that  the  case  was  within  the  3  &  4  W.  4,  c.  27,  and 
also  within  the  3  &  4  W.  4,  c.  42,  by  reason  of  the  action  being  one  upon 
a  specialty.  It  appears  to  me  that  the  two  statutes,  being  in  pari  mate- 
ria, should  be  construed  together,  and,  if  possible,  reconciled.  There  is 
this  important  distinction  between  the  case  which  I  have  to  consider,  and 
both  Paget  v.  Foley  and  Strachan  v.  Thomas ;  in  both  of  these  cases 
there  was  but  one  subject, — the  rent  in  the  one,  and  the  rent-charge  in 
the  other :  it  was,  therefore,  impossible  to  say  that  there  could  be  a  reco- 
very of  the  same  subject  both  within  twenty  years  and  within  six  year§. 
But,  in  the  present^ase,  I  have  to  deal  with  two  subjects,  the  principal 
sum  secured,  which  is  clearly  within  the  40th  section  of  the  3  &  4  W.  4, 
c.  27,  and  the  interest  upon  that  principal  sum,  which  falls  within  the 
*42d  section.  It  is  singular  that  the  court  of  Exchequer  in  this  r-^^r.^ 
country(a)  came  to  a  different  conclusion  from  the  court  of  Com-  ^ 
mon  Pleas  in  Paget  v.  Foley ;  for,  in  Bruen  v.  Nowlan,  1  Jebb  &  S 
346,  n.,  they  held  that  the  3  &  4  W.  4,  c.  27,  did  extend  to  rent  re 
served  upon  an  indenture  of  demise.  There  was  then  no  conflict  of  sta- 
tutes ;  for,  at  that  time,  there  was  no  other  statute  in  force  than  the  3  & 
4  W.  4,  c.  27 ;  the  statute  of  Victoria  had  not  passed,  and  the  3  &  4  W. 
4,  c.  42,  did  not  extend  to  this  country.(a)  I  think  the  court  of  Exche- 
quer decided  in  that  case  rightly ;  and  it  agrees  with  the  opinion  of  Mr. 
Justice  BosANQUET,  to  which  I  have  already  adverted.  But  the  passing 
of  the  later  act  opens  to  a  different  view.  *  *  The  question  then  is, 
does  this  act  of  Victoria,  in  the  particular  case  of  a  charge,  or  a  mort- 
gage with  a  covenant  for  payment,  enlarge  the  remedy  of  the  creditor 
as  to  interest  ?  I  am  of  opinion  that  it  does  not.  I  think  the  case  falls 
within  the  3  &  4  W.  4,  c.  27,  and  that  the  right  to  arrears  of  interest 

(a)  Ireland. 
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must  be  confined  to  six  years.  I  do  no  violence  to  the  statute  of  Vic- 
toria by  that  construction.  That  act  was  not  intended  to  repeal  the  for- 
mer one.  There  are  many  cases  in  which  the  remedy  provided  by  the 
statute  of  Victoria  may  come  into  operation,  without  breaking  in  upon 
the  former  statute.  Both  may,  and  ought  to,  be  construed  together. 
The  period  of  limitation  is  twenty  years  in  each :  and,  though  there  are 
savings  in  the  one  act  which  are  not  to  be  found  in  the  other,  yet  it  does 
not  appear  to  me  that  these  provisions  prevent  me  from  holding  that  this 
case  falls,  as  to  interest,  within  the  3  &  4  W.  4,  c.  27.'*  [Maule,  J. 
The  ordinary  form  of  expression  in  statutes  of  limitation, — in  the  21  Jac. 
1,  c.  16,  for  instance, — is,  that  all  actions,  &c.,  shall  be  commenced 
*f;ft«1  ^^^^^"^  *  certain  limited  period,  and  not  after.     The  phraseology 

-'  *of  the  3  &  4  W.  4,  c.  27,  s.  42,  is  different:  it  is,  that  no  arrears 
of  rent,  &c.,  shall  be  recovered,  &c.,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  &c. :  not  that  you  must  bring 
your  action  within  six  years;  but  that  you  must  recover  the  arrears 
within  six  years,  or  not  at  all.  The  4l8t  section, — which,  without  any 
exception  or  limitation,  enacts,  <<  that,  after  the  said  31st  of  December, 
1833,  no  arrears  of  dower,  nor  any  damages  on  account  of  such  arrears, 
shall  be  recovered  or  obtained  by  any  action  or  suit,  for  a  longer  period 
than  six  years  next  before  the  commencement  of  such  action  or  suit," — 
tends  to  throw  a  little  light  upon  the  subject.]  This  case  is  not  within  the 
3  &  4  W.  4,  c.  27,  s.  3.  [Maule,  J.  Can  debt  be  maintained  for  a  rent 
in  fee?]  The  remedy  for  the  owner  of  the  rent  is  by  di8tresjs.(a) 
[Maule,  J.  May  not  effect  be  given  to  the  3  &  4  W.  4,  c.  27,  s.  42, 
and  the  3  &  4  W.  4,  c.  42,  s.  3,  in  this  way, — ^by  holding  the  right  to 
recover  the  rent  to  be  limited  to  six  years,  provided  twenty  years  have 
not  elapsed  since  the  title  first  accrued,  and,  after  that  period  has  elapsed, 
to  be  gone  altogether  ?]  We  admit  the  plaintiffs'  right  to  recover  six 
years'  arrears.  If  the  case  had  rested  on  the  3  &  4  W.  4,  c.  27,  s.  42, 
it  is  clear  that  the  plaintiffs'  claim  would  have  been  barred  at  the  end  of 
six  years.  That  provision  is  modified  by  the  3d  section  of  the  3  &  4  W. 
4,  c.  42,  in  the  manner  just  suggested.  A  party  who  has  slept  on  his 
rights  for  a  period  short  of  twenty  years,  is  not  barred  of  his  remedy, 
but  is  allowed  to  recover  six  years'  arrears  only  :  but,  if  he  has  slept  for 
a  period  exceeding  twenty  years,  he  is  altogether  barred.  [Maule,  J. 
Like  an  action  of  ejectment :  the  plaintiff  has  twenty  years  to  bring  his 
action;  but  he  can  only  recover  the  mesne  profits  for  six  years.] 
♦  f^ftOi  ^Precisely  so.     No  action  of  debt  or  covenant  would  lie  on  these 

^  letters-patent:  the  grantee  does  not  covenant.(6)  There  being 
no  provision  in  the  later  act  extending  the  disability  of  lunacy  to  a  case 

(a)  Baty  by  32  H.  8,  c.  37,  debt  lies  for  his  ezecator,  Ac. 

(6)  By  accepting  letters-patent,  the  grantee  becomes  bound  by  any  cof  enants  contained  therein, 
BreU  V.  Camberland,  1  Roll.  Rep.  359,  Cro.  Jac  355,  521. 
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of  this  sort,  and  the  court  having  no  power  to  extend  it  by  analogy,  the 
plaintiffs  are  not  entitled  to  recover  the  arrears  in  question. 

Edward  Cooper,  as  committee  of  the  estate  of  the  lunatic,  had  an  office 
in  relation  to  the  real  property  of  the  lunatic,  but  had  no  estate  or  inte- 
rest: Knipe  v.  Palmer,  3  Wils.  130;  Tyrell  v.  Jenner,  5  Bingh.  283,  3 
M.  &  P.  648. 

Talfourdy  Serjt.,  in  reply.  In  Grant  v.  Ellis,  9  M.  &  W.  113,  a  ques- 
tion arose  whether  the  statute  3  &  4  W.  4,  c.  27,  applied  to  rent  reserved 
on  an  indenture  of  demise ;  and  it  was  held,  that  such  a  rent  was  not 
within  that  statute,  for,  that  it  only  applied  to  freehold  rents.  Upon 
the  converse  of  that  case,  therefore,  it  can  scarcely  be  contended  here 
that  this  is.not  a  rent  coming  within  the  statute.  [Maule,  J.  The  36th 
section  of  the  3  &  4  W.  4,  c.  27,  abolishes  real  actions,  with  a  single 
exception.  The  succeeding  sections,  down  to  39,  inclusive,  relate  to  the 
realty.  The  40th  section  enacts,  « that,  after  the  said  31st  of  December, 
1833,  no  action  or  suit  or  other  proceeding  shall  be  brought,  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
discharge  for,  or  release  of,  the  same,  unless  in  the  mean  time  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall  have  been  paid, 
or  some  *acknowledgment  of  the  right  thereto  shall  have  been  f-^con 
given  in  writing,  signed  by  the  person  by  whom  the  same  shall  ^ 
be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent ;  and 
in  such  case  no  such  action,  or  suit,  or  proceeding  shall  be  brought  but 
within  twenty  years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments,  if  more  than  one  was  given.*' 
Then  comes  section  42,  which  applies  to  arrears  of  rent, — the  recovery 
of  the  rent  itself  having  already  been  provided  for  by  section  2.]  The 
words  of  the  3d  section  of  the  3  &  4  W.  4,  c.  42,  are  precise  and  positive. 
The  decision  in  Paget  v.  Foley  proceeded  upon  that  section :  and  the 
main  question  is,  whether  that  case  governs  the  present,  or  whether  the 
court  will  adopt  the  view  taken  in  the  two  Irish  cases — Harrisson  v. 
Dnignan  and  Hughes  v.  Kelly.  [Maulb,  J.  You  clearly  cannot  sue 
in  covenant.  You  are,  therefore,  driven  to  rely  on  your  capacity  to  sue 
the  terre-tenant  in  an  action  of  debt.]    Undoubtedly  that  is  so. 

The  following  certificate  was  afterwards  sent  to  Vice-Chancellor 
Knioht  Bruce  : — 

"  This  case  has  been  argued  before  us  by  counsel.  We  have  con- 
sidered it,  and  are  of  opinion  that  Edward  Cooper  and  Robert  Pargiter 
Humfrey  were  not,  nor  was  either  of  them,  in  the  year  1847,  or  the  year 
1844,  entitled  to  recover  the  arrears  of  the  two  third  parts^of  the  rent- 
charge  or  fee-farm  rent  of  20Z.  5«.,  which  accrued  due  from  the  29th  of 
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September,  1831,  to  the  29th  of  September,  1837,  inclusive,  or  any  part 
of  such  arrears. 

«  Thos.  Wilde. 

«t.  coltman, 

«  W.  H.  Maule. 

«  C.  Cresswell." 
9th  December,  1848. 


♦691]      *IN  THE  EXCHEQUER  CHAMBER. 

WAKLEY  V.  HEALEY,  in  Error.     Feb.  9. 

In  case  for  a  libel,  the  declaration  stated,  by  way  of  inducement,  that  the  plaintiff  was  a  barristtf 
and  the  editor  and  proprietor  of  a  weekly  publication  called  "  The  Medical  Times,'*  and  alK 
secretary  to  the  committee  of  **  Poor-La w  Medical  Officers,"  and  to  the  '<  Convention  of  Poor- 
Law  Medical  Officers ;"  that  there  existed  an  association  called  "  The  National  Institute  of 
Medicine ;"  that  certain  medical  poor-la w-un ion  officers  were  endeavouring  to  bring  about  as 
amelioration  of  the  then-existing  system  of  poor-law  medical  relief;  and  that  "  The  Natiou' 
Institute  of  Medicine'*  was  willing  to  lend  its  assistance  to  the  medical  poor-law-union  officers 
and  to  allow  that  body  tI;o  use  of  certain  rooms  hold  by  them. 

The  declaration  then,  in  the  first  count,  alleged  that  the  defendant,  in  a  weekly  publication  ealle<l 
"  The  Lancet,"  published,  "  of  and  concerning  the  plaintiff,"  the  following : — "  In  our  last,  we 
advised  the  medical  officers  of  the  poor-law-unions  to  adopt  an  independent  course,  to  troFt  to 
the  justice  of  their  cause,  and  to  their  own  legitimate  exertions,  for  an  amendment  of  the  griev- 
ances of  which  they  so  justly  complain :"  and,  after  cautioning  those  persons  not  to  suffer  *'Tbe 
National  Institute  of  Medicine,"  or  "  The  Committee  of  Poor- Law  Medical  Officers,"  to  meddle 
with  their  affairs,  the  libel  proceeded — **  We  would  exhort  the  medical  officers  to  avoid  thf 
trap9  Bet/or  them  by  detperate  adventurers  (thereby  meaning  the  plaintiff,  among  others),  vho, 
participating  in  their  efforts,  would  inevitably  cover  them  with  ridicule  and  disrepute." 

The  second  count  stated  that  the  defendant  further  published  "of  and  concerning  the  plaintiff's 
the  following, — "  We  need  not  here  dwell  upon  the  impolicy  of  the  connexion  between  the 
present  agitation  and  '  The  National  Institute,' — h,  body  which  has  disgusted  the  government, 
— and  with  other  persons  not  belonging  to  the  profession  (thereby  meaning  the  plaintiff, « 
such  barrister  as  aforesaid),  and  ichote  weekly  vocation  it  it  to  bring  everything  Monging  to  tke 
pro/etsioH  into  disrepute  and  contempf*  (thereby  meaning  that  the  plaintiff  tea*  in  tke  habit  ai 
editor  of  the  said  treeklg  publication  called  "  The  Medical  Times,"  <m  aforesaid,  of  bringing  tke 
medical  profession  into  disrepute  and  contempt). 

The  third  count  described  the  plaintiff  as  "  a  quack  lawyer  and  mountebank,"  and  an  "impostor;" 
and  the  fourth  set  out  matter  tending  to  hold  the  plaintiff  up  to  ridicule. 

After  verdict  for  the  plaintiff  upon  all  these  counts,  with  entire  damages : — 

Held,  by  the  court  of  error, — ^that  the  words  charged  in  the  first  count  were  libellous : 

Held  also,  thai  the  words  charged  in  the  second  count  were  libellous,  without  the  aid  of  tbe 
innuendo:  and 

Held  also,  that  the  count  was  not  objectionable,  by  reason  of  the  want  of  an  averment  that  tbe 
libel  was  published  of  and  concerning  the  plaintiff  as  editor  of  the  weekly  publication  re/erred 
to, — that  being  sufficiently  shown  by  the  libel  itself. 

Semble,  that  this  count  would  have  been  good  without  any  special  averment 

Case,  for  a  libel.     The  first  count  of  the  declaration  stated,  that 

Healey,  the  plaintifi"  (below),  before  and  at  the  time  of  the  committing 

^  Q„  of  the  grievances  bj  Wakley,  *the  defendant  (below)  thereinafter 

^  mentioned,  was  a  barrister,  and  the  editor  and  proprietor  of  a 

certain  weekly  publication  called  «  The  Medical  Times  ;'*  that  the  plain 
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tiff  (below),  before  the  committing  of  the  grievances  by  the  defendant 
(below)  thereinafter  mentioned,  was  the  secretary  to  the  committee  of 
"Poor-Law  Medical  OflScers,'*  and  to  the  "Convention  of  Poor-Law 
Medical  Officers  ;'*  that,  also,  before  the  committing  of  the  said  grievances, 
a  certain  association,  consisting  of  medical  men  and  others,  existed,  which 
association  was  called  by  the  name  of,  and  known  as,  "  The  National 
Institute  of  Medicine ;"  that  the  said  association  so  called  as  aforesaid, 
was,  before  the  committing  of  the  grievances  by  the  defendant  (below) 
thereinafter  mentioned,  possessed  of  certain  vacant  rooms  and  apart- 
ments ;  that  a  certain  large  number  of  medical  poor-law-union  officers 
were,  before  the  committing  of  the  grievances  by  the  defendant  (below) 
thereinafter  mentioned,  interested  in,  and  endeavouring  to  bring  about, 
an  amelioration  of,  the  then-existing  system  of  poor-law  medical  relief; 
that  the  said  association  so  called  "  The  National  Institute  of  Medicine" 
as  aforesaid,  was  then  willing  to  lend  their  assistance  to,  and  co-operate 
with,  the  said  medical  poor-law-union  officers  who  were  so  as  aforesaid 
interested  in,  and  endeavouring  to  bring  about,  such  an  amelioration  of 
the  then-existing  system  of  poor-law  medical  relief,  and  the  said  associa- 
tion was  willing  to  allow  the  said  medical  poor-law-union  officers  to  use 
gratuitously  the  said  rooms  and  apartments  of  *the  said  associa-  p^roo 
tion,  for  the  purpose  aforesaid,  and  the  plaintiff  (below),  before  *- 
the  committing  by  the  defendant  (below)  of  the  grievances  next  there- 
inafter mentioned,  had  recommended  the  said  rooms  and  apartments  to 
the  said  medical  poor-law-union  officers,  for  the  said  purpose ;  that  the 
plaintiff  (below)  always  had  been,-  and  then  still  was,  a  good  and  faithfu 
subject  of  this  realm,  and  as  such  had  always  behaved  and  conducted 
himself,  and,  until  the  time  of  the  committing  by  the  defendant  (below) 
of  the  grievances  thereinafter  mentioned,  was  always  reputed,  esteemed, 
and  accepted  such,  by  and  amongst  his  neighbours  and  other  worthy 
subjects  of  this  realm,  and  had  never  been  guilty  of,  nor  up  to  the 
time  of  the  committing  of  the  several  grievances  by  the  defendant 
(below)  thereinafter  mentioned,  been  suspected  of  being  guilty  of,  any 
improper  or  immoral  conduct,  or  of  the  offences  or  misconduct  therein- 
after mentioned  to  have  been  charged  upon,  or  imputed  to,  him  by  the 
defendant  (below)  or  of  any  other  offences  or  misconduct ;  and  that,  by 
means  of  the  said  several  premises,  the  plaintiff  (below),  before  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  had  deservedly  obtained 
the  good  opinion  of,  and  credit  with,  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm  to  whom  he  was  in  any  wise  known : 
Yet  that  the  defendant  (below),  well  knowing  the  premises,  but  greatly 
envying  the  happy  state  and  condition  of  the  plaintiff  (below),  and  con- 
triving, and  wickedly  and  maliciously  intending  to  injure  him  in  his 
good  name,  credit,  and'  reputation,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbours  and  other 
good  \nd  worthy  subjects  of  this  realm,  and  to  cause  it  be  suspected 
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and  believed  by  those  neighbours  and  subjects  that  the  plaintiff  (below) 
*rQj.i  ^^^  heen  and  was  guilty  of  the  *misconduct  and  offences  there- 

^  inafter  mentioned  to  have  been  falsely  and  maliciously  charged 
upon  the  plaintiff  (below),  and  to  vex,  harass,  and  oppress  the  plaintiff, 
did  theretofore,  to  wit,  on  the  9th  of  October,  1847,  in  a  certain  number 
of  a  certain  weekly  publication,  called  "  The  Lancet,"  falsely  and  mali- 
ciously and  wickedly  compose  and  publish,  and  cause  and  procure  to  be 
published,  of  and  concerning  the  plaintiff,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  one  part  of  which  said  libel  contained, 
amongst  other  things,  the  false,  scandalous,  malicious,  defamatory,  and 
libellous  matter  following,  of  an^  concerning  the  plaintiff  (below),  that 
is  to  say — "  In  our  last,  we  advised  the  medical  officers  of  the  poor-law- 
unions  to  adopt  an  independent  course,  to  trust  to  the  justice  of  their 
cause,  and  to  their  own  legitimate  exertions,  for  an  amendment  of  the 
grievances  of  which  they  so  justly  complain.  This  advice  is  doubly 
necessary  at  the  present  time.  When  we  wrote,  there  was  only  one 
party  of  a  suspicious  character,  attempting  to  obtain  the  management 
of  the  poor-law  medical  agitation,  for  selfish  purposes.  Now,  there  are 
two  quacks  in  the  field ;  the  one  recommending  Charing  Cross ;  the 
other,  the  rooms  cf  the  National  Institute  (meaning  the  vacant  rooms 
and  apartments  of  the  said  association  called  the  National  Institute  of 
Medicine,  so  recommended  by  the  plaintiff  below  as  aforesaid) ;  the  one 
(thereby  meaning  the  plaintiff  below),  offering  house-room  gratis ;  the 
other,  attempting  to  levy  contributions  on  the  poor-law  medical  purse. 
If  the  poor-law-union  suffer  either  of  these  parties  to  intermeddle  with 
^rqr-i  ^^^^^  affairs,  their  cause  will  be  inevitably  ruined  :"(a)  and  another 

-'  *part  of  which  libel  contained  the  false,  scandalous,  malicious, 
and  defamatory  matter  following,  of  and  concerning  the  plaintiff  (below) 
that  is  to  say,  "  As  a  mode  of  strengthening  their  cause,  the  poor-law 
officers  should,  in  every  union,  obtain  the  co-operation  of  their  profes- 
sional brethren  as  much  as  possible.  We  have  already  urged  upon  the 
latter  the  duty,  and,  indeed,  the  self-interest,  of  making  common  cause 
with  them.  Above  all,  we  would  exhort  the  medical  officers  to  avoid  the 
traps  set  for  them  by  desperate  adventurers  (thereby  meaning  the  plain- 
tiff, among  others),  who,  participating  in  their  efforts,  would  inevitably 
cover  them  with  ridicule  and  disrepute." 

The  second  count  stated,  that  the  defendant  (below),  further  contriv- 
ing, and  wickedly  and  maliciously  intending  as  aforesaid,  theretofore,  to 
wit,  on  the  16th  of  October,  1847,  did,  in  a  certain  other  number  of  the 
said  weekly  publication  called  "  The  Lancet,"  falsely  and  maliciously 
compose  and  publish,  and  cause  to  be  published,  a  certain  other  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  plain- 
tiff (below),  that  is  to  say — "  We  need  not  here  dwell  upon  the  impolicy 

(a)  As  to  this  portion  of  the  alleged  libel,  a  rerdict  was  found  for  the  defendant  (below),  on  Cbe 
plea  of  not  gnilty. 
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of  the  connexion  between  the  present  agitation  and  the  National  Insti- 
tute (meaning  thereby  the  said  association  called  the  National  Institute 
of  Medicine), — ^a  body  which  has  disgusted  the  government, — and  with 
other  persons  not  belonging  to  the  profession  (thereby  meaning  the  plain- , 
tiff  below,  as  such  barrister  as  aforesaid),  and  whose  weekly  vocation  it 
is  to  bring  everything  belonging  to  the  profession  into  disrepute  and  con-- 
tempf*  (thereby  meaning  that  the  plaintiff,  below,  was  in  the  habit^  as 
editor  of  the  said  weekly  publication  called  The  Medical  Times  as  afore- 
saidj  of  bringing  the  medical  profession  into  disrepute  and  contempt). 
•'The  third  count  stated  that  the  defendant  (below),  further  con- 


triving and  intending  as  aforesaid,  did,  on  the  23d  of  October, 
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1847,  in  a  certain  other  number  of  the  said  weekly  publication  called 
"  The  Lancet,"  of  which  the  defendant  (below)  was  so  as  aforesaid  pro- 
prietor,(a)  falsely,  wickedly,  and  maliciously  publish,  and  cause  and  pro- 
cure to  be  published,(6)  a  certain  other  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  matter  following,  of  and  concerning 
the  plaintiff  (below),  that  is  to  say — "  We  trust  the  meeting  on  the  27th 
will  be  united,  numerous,  and  powerful.  If  it  be  what  it  ought  to  be,  it 
will,  no  doubt,  reiccive  the  support  of  the  entire  daily  press ;  and  thus, 
an  immense  impetus  will  be  given  to  the  good  cause.  Nowhere  should 
the  press  be  neglected.  Daily  or  weekly,  metropolitan  or  provincial,-*- 
wherever  poor-law  medical  men  have  interest,  a  shot  should  be  fired, 
and  publicity  given  to  their  exertions.  One  indication  has  given  us 
sincere  satisfaction,  viz.  the  omission  in  the  recent  advertisements  of  tho 
nam?  of  the  quack  lawyer  and  mountebank  (thereby  meaning  the  plain- 
tifl',  below,  as  such  barrister  as  aforesaid),  who  intruded  himself  upon  the 
poor-law  medical  men,  and  whose  intrusion,  if  permitted  to  continue, 
most  have  tended  to  damage  the  question  materially  with  all  those  who 
know  the  character  of  the  impostor  (thereby  meaning  the  plaintiff  below). 
We  trust  this  is  an  indication  on  the  part  of  the  union  surgeons,  of  their 
resolve  to  cast  off  all  excrescences  that  might  hinder  the  adhesion,  and 
slacken  the  enthusiasm,  of  their  supporters.  There  *mus.t  be  no  r*-Q7 
rump  in  the  matter  ;  no  discreditable  alliances.*'  L  ^   ^^ 

The  fourth  count  stated,  that  just  before  the  committing  of  the  griev- 
ances next  thereinafter  mentioned,  to  wit,  on  the  27th  of  October,  1847, 
a  certain  meeting  of  the  said  medical  poor-law  officers  had  been  held^ 
and  the  same  meeting  had  been  and  was  convened  under  the  auspices  of 
the  plaintiff  (below),  amongst  others,  and  at  such  meeting  the  plaintiff 
(below)  acted  as,  and  was,  the  secretary,  as  the  defendant  (below),  at  the 
time  of  the  committing  of  the  said  grievances,  well  knew :  Tet  that  the 
defendant,  further  contriving  and  intending  as  aforesaid,  did,  on  the 
30th  of  October,  1847,  in  a  certain  other  number  of  the  said  Weekly  pub- 

(a)  This  is  the  first  time  he  is  so  described. 
(6)  Not  saying  ''of  and  coneeming  the  plaintiff." 
VOL.   VII. — 47 
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lication  called  «  The  Lancet,'*  falsely,  wickedly,  and  maliciooslj  publish, 
and  cause  and  procure  to  be  published,  a  certain  other  false,  scandalous, 
malicious,  and  defamatory  libel,  containing,  amongst  othe];  things,  the 
false,  scandalous,  malicious,  defamatory,  and  libellous  matter  following, 
of  and  concerning  the  plaintiff, — «  Every  part  of  the  three  kingdoms, — 
England,  Ireland,  and  Scotland, — is  furnishing  its  quota  of  resistance  to 
the  unjust  system  of  medical  poor-law  relief  which  universally  prevails. 
The  meeting  of  English  poor-law  surgeons  on  Wednesday,  was  not,  as  it 
might  and  should  have  been.  There  were  present  about  one  hundred 
and  fifty,  including  lookers  on.  We  firmly  believe,  that,  but  for  the  sin- 
ister influences  we  have  before  referred  to,  there  would  have  been  a  thou- 
sand medical  men  at  the  meeting, — one-third,  instead  of  one-twentieth, 
of  the  medical  poor-law  officers  of  England  and  Wales !  But  it  would 
be  as  wise  to  convene  a  meeting  of  the  merchants  of  London,  in  the  pre- 
*^Q«1  ^^*  paiiic,  under  the  superintendence  of  Joseph  *Ady  and  Hey 
^  Solomons,  as  it  was  to  convene  a  medical  meeting  under  the 
auspices  of  Healey  (thereby  meaning  the  plaintiff  below)  and  Ross.  At 
the  commencement  of  the  meeting  (thereby  meaning  the  said  meeting  so 
convened  as  aforesaid),  the  self-appointed  secretary  (thereby  meaniog 
the  plaintiff  below)  would  have  taken  up  the  whole  day,  by  reading  a 
confused  list  of  meetings  und  resolutions  which  have  been  held  and 
already  reported,  some  of  them  weeks  ago.  However,  the  restlessness 
of  the  meeting  warned  the  able  chairman,  Dr«  Burton,  of  Walsall ;  and 
the  briefless  quack  secretary  (thereby  meaning  the  plaintiff  below)  was 
unceremoniously  snuffed  out." 

There  was  a  fifth  count,  on  which  the  jury  found  for  the  defendant 
The  declaration  then  concluded — <<  By  means  of  the  committing  of 
which  said  several  grievances  by  the  defendant  (below)  as  aforesaid,  the 
plaintiff  (below)  hath  been  and  is  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  disgrace 
with  and  amongst  all  his  neighbours*  and  other  good  and  worth; 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbours 
and  subjects,  to  whom  the  iniiocence  and  integrity  of  the  plain- 
tiff in  the  premises  were  unknown,  had,  on  account  of  the  com-  • 
mitting  of  the  said  grievances  by  the  defendant  (below),  from  thence 
hitherto  suspected  and  believed,  and  still  do  suspect  and  believe, 
the  plaintiff  (below)  to  have  been  and  to  be  a  person  guilty  of  the  said 
improper  conduct  so  charged  upon  him  by  the  defendant,  and  have,  by 
means  of  the  committing  by  the  defendant  of  the  grievances  hereinbefore 
mentioned  as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do 
refuse,  to  have  any  transaction,  acquaintance,  or  discourse  with  the 
^f^Qcn  *pl*"^^ff>  *s  *^®y  ^^^^  ^®®^  *^^  accustomed  to  have,  and  would 
^  otherwise  have  had;  and  the  plaintiff  hath  been  and  is,  by 
means  of  the  premises,  otherwise  greatly  injured,"  &c. 

The  defendant  pleaded, — first,  not  guilty ;  secondly,  «  as  to  so  much 
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of  the  declaration  as  relates  thereto,"  that  the  plaintiff  was  not  a  bar- 
rister and  the  editor  and  proprietor  of  the  said  weekly  publication  called 
«  The  Medical  Times,'*  in  manner  and  form  as  in  the  declaration  men- 
tioned,— thirdly,  "  as  to  so  much  of  the  declaration  as  relates  thereto," 
that  the  plaintiff  was  not  the  secretary  to  the  committee  of  poor-law 
medical  officers,  nor  to  the  convention  of  poor-law  medical  officers,  in 
manner  and  form  as  in  the  declaration  mentioned.     Issue  thereon. 

At  the  trial  before  Maule,  J.,  at  the  sittings  in  Middlesex  after  last 
Easter  term,  the  jury  returned  a  verdict  for  the  defendant,  on  not 
guilty,  as  to  the  first  portion  of  the  libel  set  out  in  the  first  count,  as 
also  on  the  issue  on  not  guilty  to  the  last  count ;  and,  as  to  the  residue 
of  the  first  count,  as  well  as  upon  all  the  other  issues,  they  found  for 
the  plaintiff;  and  they  assessed  <<  the  damages  of  the  plaintiff  on  occa- 
sion of  the  committing  of  the  grievances  whereof  the  defendant  has 
been  convicted  as  aforesaid,  at  408.  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  and  for  those  costs  and 
charges  40«." 

Judgment  having  been  signed,  a  writ  of  error  was  brought. 

The  errors  assigned  were,  amongst  others, — that  the  latter  portion  of 
the  alleged  libel  in  the  first  count  was  not  the  subject  of  an  action,  and 
was  not  sufficiently  explained  by  proper  introductory  statements  or  aver- 
ments, \ior  was  the  same  properly  or  sufficiently  shown,.  *by  pro-  r-^^nrxr^ 
per  and  sufficient  innuendos,  or  otherwise,  to  relate  or  apply  to  "- 
the  plaintiff  (below) ; — that  the  second  count  did  not  state  or  set  forth 
any  cause  of  action  against  the  defendant  (below),  and  that  none  of  the 
innuendos  in  that  count  contained,  were  warranted  by  any  proper  in- 
dacement  or  introductory  statement,  and  that,  without  the  aid  of  those 
innuendos,  it  did  not  appear  from  or  by  the  said  second  count  to  what 
the  supposed  libel  therein  mentioned  related,  nor  did  it  appear  how  or  in 
what  manner  that  libel  related  or  applied  to  the  plaintiff  (below),  or  that 
it  did  apply  to  him ; — and  that  the  second  count  did  not  contain  a  suffi- 
cient or  proper  averment  or  statement  that  the  words  and  matter  which 
followed  the  words  <<  that  is  to  say,"  were  contained  in  th«  supposed 
libel  in  that  count  mentioned,  &c. 

The  case  was  argued  on  the  30th  of  November  last,  before  Parke,  B., 
Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Erle,  J., 
Platt,  B.,  and  Rolfe,  B. 

Bramwell  (with  whom  was  Talfourd,  Serjt.),  for  the  plaintiff  in  error. 
The  first  count  is  bad :  there  is  no  introductory  averment,  and  no  innu- 
endo, to  show  who  are  the  poor-law  medical  officers  alluded  to.  The 
only  innuendo  to  point  the  latter  part  of  the  libel,  is  that  in  which  the 
plaintiff  thinks  proper  to  apply  the  term  "  desperate  adventurer"  to 
himself.  The  words  are  not  actionable  by  themselves,  and  the  plaintiff 
below  had  no  right  thus  to  enlarge  their  application  for  the  purpose  of 
making  them  so.     [Parke,  B.     The  jury  have  found  that  the  words 
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were  intended  to  apply  to  the  plaintiff.  We  are  all  of  opinion  that  the 
first  count  is  good.  There  can  be  no  doubt,  that,  to  say  of  a  man  that 
he  is  a  "desperate  adventurer"  and  sets  traps  for  others,  is  libellous. 
Pass  on  to  the  next  count.] 

i^r^r^-y-y  *There  is  no  colloquium  in  the  second  count,  averring  the 
-•  alleged  libel  to  have  been  published  of  and  concerning  the  plaintiff 
as  a  barrister,  or  as  the  editor  of  the  Medical  Times ;  and,  therefore, 
there  is  nothing  to  warrant  the  innuendos, — apart  from  which,  there  is 
nothing  to  show  to  what  profession  the  alleged  libel  refers ;  and,  if  there 
is,  for  anything  that  appears,  it  may  be  a  laudable  thing  to  show  it  to  be 
disreputable  and  contemptible.  [Parke,  B.  The  substance  of  the  charge 
is,  that  the  plaintiff  is  a  weekly  libeller.]  That  might  be  so,  if  there 
were  any  prefatory  averments  to  warrant  the  conclusion.  In  Day  v. 
Robinson,  in  error,  1  Ad.  &  E.  654,  4  N.  &  M.  884,  a  count  in  a  de- 
claration for  slander  laid  the  words  as  follows, — "  You  have  robbed  me 
of  1«.  tan-money ;"  and  the  innuendo  explained  the  meaning  to  be,  tha^ 
the  plaintiff  had  fraudulently  taken,  and  applied  to  his  own  use,  !«., 
received  by  him  for  the  defendant,  being  the  produce  of  the  sale  of  some 
tan  sold  by  the  plaintiff  for,  and  as  servant  to,  the  defendant :  but,  inas- 
much as  the  facts  stated  in  this  innuendo,  were  not  warranted  by  any 
independent  introductory  averment,  it  was  held  to  be  bad,  and  the  words 
not  in  themselves  actionable.  [Alderson,  B.  Would  it  have*  been  a 
libel  on  MoliSre,  to  write  of  him  that  his  object  was, — ^as  suggested  by 
the  medical  men  of  his  day, — ^to  bring  the  medical  profession  into  ridi- 
cule and  contempt  ?]  Possibly,  by  the  aid  of  apt  averments,  even  that 
might  have  been  established.  Here,  there  is  nothing  to  apply  the  impu- 
tation to  the  plaintiff;  and,  as  he  himself  has  given  a  particular  mean- 
ing to  the  statement,  the  court  cannot  reject  it.  «  An  innuendo  is  only 
explanatory  of  some  matter  already  expressed :  it  serves  to  point  out, 
*fiO«>l  ^^^^^  *there  is  precedent  matter,  but  never  for  a  new  charge; 
"'-'  it  may  apply  what  is  already  expressed,  but  cannot  add,  or  en- 
large, or  change  the  sense  of  the  previous  word8.'*(a)  Again,  in  2  Wms. 
Saund.  307,  n.  (1),  it  is  said,  «  There  seems  to  be  no  doubt  that  words 
which  are  not  actionable  in  themselves,  but  are  only  so  because  they  are 
spoken  of  a  person  in  his  profession,  office,  or  trade,  must  be  alleged  in 
the  declaration  to  have  been  spoken  of  him  in  relation  to  such  his  pro- 
fession, office,  or  trade ;  otherwise,  the  declaration  contains  no  cause  of 
action,  and  judgment  will  be  arrested :"  Harvey  v.  Martin,  Sir  T.  Raym. 
75;  Walmsley  v.  Russell,  6  Mod.  202,  per  Powell,  J.,  2  Salk.  696.  The 
8%me  principle  applies  to  libel.  [Parke,  B.  In  Harvey  v.  Fi^ench,  1 
G.  &  M.  11,  a  count  for  a  libel  stated  that  the  defendant  published  a 
false  libel  of  and  concerning  the  plaintiff,  containing,  amongst  other 
things,  the  false,  &c.,  matter  of  and  concerning  the  plaintiff,  that  is  to 

(a)  1  Wms.  Saund.  243,  n.  (4) ;  citing  Rex  v.  Groepe,  2  Salk.  513,  1  Ld.  Raym.  236,  12  Mid 
139. 
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say — <«  Threatening  letters.  The  Middlesex  grand  jury  have  returned 
a  true  bill  against  a  gentleman  of  some  property,  named  French''  (mean- 
ing the  plaintiff) ;  "  with  this,  that  the  said  plaintiff  will  verify,  that  th« 
said  defendant  thereby  then  and  there  meant  to  insinuate  and  have  it 
understood  that  the  plaintiff  had  been  suspected  to  have  been,  and  had 
been,  guilty  of  the  offence  of  sending  a  letter  without  any  name  or  sig- 
nature thereto  subscribed,  directed  to  one Trotter,  threatening  to 

kill  and  murder  the  said Trotter,  a  subject  of  this  realm,  with  a 

view  and  intent  to  extort :"  and  it  was  held, — first,  that  the  innuendo  at 
the  conclusion  of  the  count  was  bad, — ^secondly,  that  the  matter  was 
libellous  *without  such  innuendo,  which  might  be  rejected  as  sur-  r^/*/^Q 
plosage.]  *- 

Parke,  B.  We  are  all  clearly  of  opinion  that  all  the  counts  are 
good,  except  the  second.     As  to  that,  we  entertain  some  little  doubt. 

Deardey^  for  the  defendant  in  error.  If  the  libel  in  the  second  count 
be  read,  as  it  ought  to  be,  in  immediate  connexion  with  the  inducement 
at  the  commencement  of  the  declaration,  it  is  clearly  shown  to  have 
reference  to  the  plaintiff  in  his  profession  of  a  barrister,  and  in  his  capa- 
city of  editor  of  the  Medical  Times.  To  write  of  a  man,  that  he  is  in 
the  weekly  habit  of  publishing  libels  on  a  particular  profession,  is  un- 
doubtedly libellous :  and  the  prefatory  averments  show  that  the  Medical 
Times  id  a  weekly  publication.  The  innuendo,  therefore,  is  wholly  super- 
fluous :  the  words  are  libellous  in  themselves.  [Parke,  B.  The  only 
question  is,  whether  the  words, — <*  whose  weekly  vocation  it  is  to  bring 
everything  belonging  to  the  profession  into  disrepute  and  contempt," — 
are  susceptible  of  the  meaning  ascribed  to  them,  and  which  the  jury 
have  found  was  intended  to  be  conveyed.]  There  can  be  no  doubt  that 
the  medical  profession  was  intended.  The  publication  in  which  the  libel 
J8  found,  shows  that.  [Platt,  B.  We  cannot  take  judicial  notice  that 
the  Lancet  is  a  medical  publication.] 

Bramwell^  in  reply.  [Parke,  B.  If  the  words  are  ambiguous,  they 
are  to  be  understood  in  a  sense  that  will  support  the  verdict,  provided 
they  are  fairly  susceptible  of  that  meaning.  Platt,  B.  Upon  what 
*  principle  do  you  reject  the  innuendo  ?  It  does  not  enlarge  the  sense  of 
the  words.]  If  the  innuendo  stands,  it  *must  be  confessed  that  r^/^A « 
there  is  a  difficulty  in  saying  that  the  publication  is  not  libellous.  ^ 
Rejecting  it,  the  count  is  clearly  too  vague.  Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

The  writ  of  error  in  this  case  was  argued  at  the  sitting  after  last 
Michaelmas  term. 

The  plaintiff  had  obtained  a  verdict,  with  general  damages  40«.,  on  a 
declaration  containing  several  counts  for  libels  ;  and  judgment  was  given 
in  the  court  of  Common  Pleas  for  the  plaintiff 

On  the  argument  of  the  writ  of  error,  Mr.  Bramwell  took  objections 

2l 
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to  several  of  the  counts ;  but  they  were  of  no  weight  as  to  any  count 
except  the  second,  as  to  which  the  court  took  time  to  consider. 

The  inducement  at  the  commencement  of  the  declaration,  and  which 
was  applicable  to  all  the  counts,  stated  the  plaintiff  to  be  a  barrister, 
and  the  editor  and  proprietor  of  a  weekly  publication,  called  the  Medical 
Times,  and  other  matters,  not  necessary  to  be  now  referred  to. 

The  second  count,  the  only  one  the  objections  to  which  are  to  be 
considered,  was  as  follows : — [His  lordship  read  it.] 

The  objection  to  this  count  was,  that  the  innuendo  at  the  conclusion  of 
it  was  bad,  because  the  libel  was  not  averred  to  hare  been  published  of 
and  concerning  the  plaintiff,  09  the  editor  of  the  said  weekly  publication  ; 
and  that,  to  make  the  count  good,  there  should  have  been,  not  merely 
an  inducement  stating  the  fact  that  he  was  so,  but  an  averment  that  the 
libel  was  published  of  him  in  that  character. 

Supposing  this  objection  to  be  well  founded,  the  only  consequence  is, 
*fir>*;i  *^*^  *'^®  innuendo  is  to  be  *rejected :  Harvey  v.  French,  1  C.  & 
^  M.  11 ;  Roberts  v.  Camden,  9  East,  93 :  and  the  question,  then, 
is,  whether  the  words  themselves,  without  an  innuendo,  are  actionable. 
After  verdict,  it  must  be  taken  that  the  jury  found  that  they  have  been: 
published  without  lawful  excuse,  and  are  such  as  to  be  injurious  to  the 
plaintiff's  character ;  as  it  has  been  the  practice,  in  modern  times,  to 
leaie  the  latter  point  also  to  them.  And  if,  in  their  ordinary  acceptation, 
and  without  the  aid  of  extrinsic  circumstances,  the  words  may  be  reasona- 
bly understood  as  derogatory  to  the  plaintiff's  character,  the  judgment 
cannot  be  arrested  :  Roberts  v.  Camden.  Here,  the  imputation  is,  that 
it  is  the  vocation,  that  is,  the  habitual  employment,  of  the  plaintiff,  to 
bring  everything  belonging  to  the  profession  (that  is,  everything,  whether 
worthy  of  it  or  not),  into  disrepute  and  contempt :  and  this  imputation 
tends  to  discredit  the  plaintiff,  and  is  injurious  to  his  character,  whatever 
means  he  uses  for  that  purpose.  And  the  jury  have  found  that  the 
words  used  have  that  effect.  The  amount  of  injury  by  such  an  imputa- 
tion, they  had  also  to  estimate :  and  they  have  not  given  large  damages. 

It  may  be  a  question  in  this  case,  whether  any  special  averment  was 
necessary,  that  the  libel  was  of  and  concerning  the  plaintiff  as  editor  of 
the  weekly  journal ;  as  the  contents  of  the  libel  itself  sufficiently  show 
that  reference :  and  the  cases  of  Sir  Miles  Fleetwood  v.  Curie,  Cro.  Jac. 
657,  and  Sir  John  Isham  v.  York,  Cro.  Car.  15,  and  other  cases  referred 
to  in  Mr.  Starkie*s  valuable  book  on  Slander,  p.  414,  may  apply  to  this : 
♦finfil  ^^*  ^^  ^^  unnecessary  to  give  any  opinion  on  this  question.  The 
-*  *innuendo,  on  that  supposition,  would  be  proper :  and  thus  there 
would  be  no  doubt  that  the  imputation  was,  that  the  plaintiff,  in  his  voca- 
tion of  editor,  was  a  libeller ;  and  so  no  question  as  to  the  publication 
being  actionable.  Judgment  affirmed.(a) 

(a)  Though  derainntory  matter  may  appear  only  to  apply  to  a  claaa  of  indivUluali!,  yet,  if  the 
desoriptionB  in  suoh  matter  are  cajtable  of  beings  by  innuendo,  shown  to  be  directly  applicable  to 
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any  one  indiTidual  of  that  class,  an  action  maj  be  xnaintamed  b  j  soch  individnaL  In  rach  a  case^ 
the  innnendo  does  not  extend  the  senso  of  the  defamatory  matter,  bat  merely  points  out  the  par- 
tienlar  indiTidnal  to  whom  the  matter,  in  itself  defamatory,  does  in  fact  apply.  Therefore,  afUr 
Terdiet,  a  declaration  which  recited  that  the  plaintiff  was  owner  of  a  factory  in  Ireland,  and 
charged  that  the  defendant  published  of  him,  and  of  the  said  factory,  a  libel,  imputing  that,  "in 
some  of  the  Irish  factories  (meaning  thereby  the  plaintiff's  factory),"  cruelties  were  practised, 
though  there  was  no  allegation  otherwise  connecting  the  libel  with  the  plaintiff,  was  held  good. 
Le  Fann  v.  Malcolmson,  1  House  of  Lords  Cu«ie9,  637. 
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COURT  OF  COMMON  PLEAS, 


IN 


Caster  €tm, 

m  THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term  were 
Wilde,  C.  J.  Cresswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


MEMORANDUM. 


In  the  course  of  the  last  vacation,  Mr.  Serjeant  Kinglake  received  a 
patent  of  precedence,  to  take  rank  next  after  Mr.  Rolt. 

The  following  gentlemen  were  also  appointed  Her  Majesty's  counse^ 
learned  in  the  law : — 

Edward  John  Llot/dy'Esci,^  of  Lincoln's  Inn. 

John  Q-reenwood^  Esq.,  of  the  Middle  Temple. 

Richard  Malins,  Esq.,  of  the  Inner  Temple. 

Frederick  Calvert^  Esq.,  of  the  Inner  Temple. 

Henry  Singer  Keating^  Esq.,  of  the  Inner  Temple. 

Roundell  Palmer^  Esq.,  of  Lincoln's  Inn. 

Jame%  Robert  Hope^  Esq.,  of  the  Inner  Temple. 


♦608]  *TOWNE  V.  LEWIS.    April  16. 

A.y  the  endorser  of  a  dishonoured  bill,  baying  paid  the  amount  to  B.,  the  holder,  demands  the  bill 
ftvm  Bv  who  refers  him  to  his  (B.'s)  attorney.  A.  refusing  to  go  to  the  attorney,  B.  says, 
«  Then  eall  on  Saturday,  and  in  Uie  mean  time  I  will  get  it  for  you."  A.  calls  on  Saturday,  but 
does  not  obtain  the  bill : — This  is  not  evidence  of  a  conversion. 

Trover,  for  a  bill  of  exchange.     Pleas,  not  guilty,  and  not  possessed. 
The  cause  was  tried  before  Wilde,  G.  J.,  at  the  sittings  at  Westminster 
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after  the  last  term.  The  facts  were  as  follows : — Tbe  plaintiff,  as  endorser 
of  a  bill  of  exchange,  had  been  sued  by  the  defendant  in  the  Lord  Mayor  s 
court,  and  had  paid  the  amount  under  an  order  of  that  court.  He  after- 
wards sent  a  person  to  the  defendant,  to  demand  the  bill,  when  thtj 
defendant  told  him  it  was  not  in  his  possession,  and  referred  him  to  his 
attorney,  to  whom  he  had  handed  it  for  the  purpose  of  suing  upon  it. 
The  plaintiff's  messenger  declining  to  go  to  the  attorney,  the  defendant 
said : — "  Then,  call  on  Saturday,  and  in  the  mean  time  I  will  get  it  for 
you."  The  messenger  accordingly  called  again,  on  the  following  Satur- 
day, but  did  not  obtain  the  bill :  whereupon  the  plaintiff  immediately 
brought  this  action. 

His  lordship  left  it  to  the  jury  to  say  whether,  when  the  demand  was 
made,  the  defendant  meant  to  dispute  the  plaintiff's  right  to  the  bill,  or 
whether  he  really  meant  to  send  it  to  him  when  he  could  obtain  it ;  at 
the  same  time  intimating  a  pretty  strong  opinion  that  there  was  no  con- 
rersion. 

A  verdict  having  been  found  for  the  defendant, 

Humfrey  now  moved  for  a  new  trial  on  the  ground  of  miBdirection,  and 


that  the  verdict  was  against  ^evidence.    The  plaintiff  was  unques- 


[*609 


tionably  entitled  to  the  possession  of  the  bill,  and  the  defendant's 
neglect  to  restore  it  amounted  to  a  conversion.  [Crbsswbll,  J.  Did 
the  defendant  convert  the  bill,  by  putting  it  into  the  hands  of  his  attor- 
ney ?]  Certainly  not :  he  had  at  that  time  dominion  over  it,  and  a  right 
to  sue  upon  it.  [Cresswell,  J.  Then,  was  he  guilty  of  a  conversion, 
by  not  immediately  taking  it  out  of  his  attorney's  hands  when  his  claim 
was  satisfied?]  Having  fixed  his  own  time  for  the  re-delivery  of  the  bill, 
his  neglect  to  do  so  was  evidence  of  a  conversion.  The  question  which 
ought  to  have  been  left  to  the  jury,  is,  whether  the  defendant  prevented 
or  delayed  the  plaintiff  in  obtaining  possession  of  his  property,  without 
any  justifiable  excuse.  [Wilde,  C.  J.  Can  that  be  said  to  amount  to  .1 
conversion  by  the  defendant,  which  is  neither  an  assertion  of  title  in  him 
self,  nor  a  denial  of  the  title  of  the  plaintiff,  nor  evidences  an  intention 
on  the  defendant's  part  to  withhold  the  chattel  from  him  ?]  In  M'Combie 
V.  Davies,  6  East,  588,  it  was  held,  that,  taking  the  property  of  another 
by  assignment  from  one  who  had  no  authority  to  dispose  of  it ;  as,  taking 
an  assignment  of  tobacco  in  the  King's  warehouse,  by  way  of  pledge, 
from  a  broker  who  had  purchased  it  there  in  his  own  name  for  his  prin- 
cipal, and  refusing  to  deliver  it  to  the  principal^  after  notice  and  demand 
by  him^ — none  other  than  the  person  in  whose  name  it  is  warehoused 
being  able  to  take  it  out, — is  a  conversion.  [Wilde,  C.  J.  That  was, 
in  effect,  a  denial  of  title.]  In  Catterall  v.  Kenyon,  6  Jurist,  607.  goodj 
of  the  plaintiff  had  been  taken  in  execution  upon  process  against  ih^  . 
goods  of  B.,  and  placed  upon  the  premises  of  the  defendant,  who  was  an 
inn-keeper;  upon  a  demand  of  them  by  the  plaintiff,  *in  the  r*Aio 
absence  of  the  defendant,  the  wife  of  the  defendant  said  that  she  *■ 
VOL.  vn. — 48  2 1 2 
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would  consult  the  attorney  who  had  issued  the  execution,  and,  after  having 
done  so,  refused,  saying  that  she  was  not  to  deliver  them  up,  and  that  he 
would  save  her  harmless :  and  it  was  held  that  this  was  sufficient  evidence 
of  conversion.  Lord  Denman  there  said :  "  The  case  of  Verrall  v.  Robin- 
son, 2  G.  M.  &  R.  495,(a)  induced  us  to  grant  the  rule ;  but  I  think  that 
case  does  not  apply :  in  that  case,  Lord  A  singer,  and  Alderson,  B., 
considered  that  the  chaise  was  in  the  custody  of  the  law,  and  that  the 
party  with  whom  it  was  placed  at  livery  was  not  at  liberty  to  deliver  it 
up  after  it  had  been  attached  by  process  out  of  the  sheriff's  court ;  after 
the  attachment,  the  holder  was  passive,  and  no  more  than,  as  it  were,  an 
officer  of  the  court,  and  was  not  justified  in  parting  with  it.  Here,  the 
goods  of  one  party  are  by  mistake  taken  by  virtue  of  process  against 
another,  and,  being  placed  on  the  premises  of  the  defendant,  the  wife 
takes  upon  herself  to  inquire  into  the  ownership  of  them,  and,  after 
inquiry,  refuses  to  give  them  up.  /  think  that  the  party's  so  depriving 
the  owner  of  the  possession  of  his  goods,  is  sufficient  evidence  of  a  con- 
version.** 

At  all  events,  the  plaintiff  is  entitled  to  a  verdict  on  the  issue  upon  not 


*6in  Wilde,  C.  J.  As  to  the  issue  last  adverted  to,  *the  plaintiff  is 
^  of  course  entitled  to  a  verdict  on  that.  Indeed,  the  whole  strength 
of  the  defendant's  case,  upon  not  guilty,  depends  upon  the  plaintiff's 
right  to  a  verdict  upon  not  possessed.  The  verdict  may  be  so  entered 
frotn  my  notes. 

As  to  the  rest,  the  case  appears  to  me  to  be  quite  free  from  difficulty. 
No  doubt,  the  conduct  of  the  defendant  was  evidence  whence  the  jury 
might  infer  whether  or  not  he  had  been  guilty  of  a  conversion.  Bat 
here  there  was  no  evidence  th«t  the  defendant  had  any  intention  to  deny 
the  plaintiff's  title  to  the  bill,  or  to  withhold  the  possession  of  it  from 
him :  nor  was  there  any  such  unreasonable  delay  on  the  defendant's  part 
as  would  warrant  the  jury  in  inferring  a  conversion ;  on  the  contrary, 
the  whole  conduct  of  the  defendant  was  consistent  only  with  a  bona  fide 
intention  on  his  part  to  deliver  up  the  bill  as  soon  as  he  could  conveni- 
ently obtain  it.  Authorities  are  not  wanting,  to  show  that  a  party  is  not 
guilty  of  a  conversion  because  he  does  not  at  once  restore  the  chattel, 
where  it  is  not  at  the  moment  in  his  possession  and  under  his  own  imme- 
diate control,  (i)  It  seems  to  me  that  the  evidence  was  properly  sub- 
mitted to  the  jury,  and  that  their  conclusion  was  the  correct  one. 

(a)  In  an  action  of  trover  for  a  chaise,  it  appeared  that  one  B.  had  hired  the  ebaise  in  question 
from  the  plaintiff,  and  had  placed  it  at  livery  with  the  defendant,  and  that,  whilat  it  waa  in  tli« 
defendant's  possession,  in  the  city  of  London,  it  was  attached  by  process  out  of  the  sheriff's  court  * 
t)io  plaintiff  demanded  the  chaise,  but  the  defendant,  alleging  that  it  had  been  attached,  refuseif 
to  deliver  it:  it  was  held  that  there  was  no  evidence  of  a  conversion  by  the  defendant^  the  chaise 
being,  at  the  time  of  the  demand,  in  the  custody  of  the  law,  and  not  of  the  defendant. 

(A}  See  Canot  o.  Hughes,  2  Scott,  663.  There,  certain  wine  warrants  coming  to  the  possession 
of  the  defendant  as  the  personal  representative  of  her  deceased  husband,  who  died  insolvent*  she 
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CoLTMAN,  J.  The  authorities  cited  by  Mr,  Humfrey  seem  to  me 
conclusively  to  dispose  of  his  argument.  Here,  there  was  a  full  and 
complete  admission  of  the  ^plaintiff 's  title  to  the  bill,  and  a  pro-  r4e£>-f  o 
mise  to  deliver  it  to  him.  There  was  nothing  more  than  evidence 
from  which  the  jury  might,  if  they  pleased,  have  found  a  conversion,  if 
they  had  been  satisfied  that  there  had  been  wilful  and  unreasonable  delay 
on  the  defendant's  part  in  complying  with  the  plaintiif  *s  demand.  I 
think  the  matter  was  properly  left  to  the  jui  y,  and  properly  disposed  of 
by  them. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

V.  Williams,  J.  I  also  think  there  is  no  ground  for  finding  fault 
with  the  summing  up  in  this  case,  or  with  the  conclusion  the  jury 
came  to.  Rule  refused. 

placed  them  in  the  hands  of  her  attorney :  the  warrantu  be! ng  demanded  on  behalf  of  the  aMigbeet 
of  the  hnsband,  the  defendant  referred  the  applicant  to  the  attorney :  and  it  waa  hold  that  thii 
was  not  eridenee  of  a  convenion. 


BARBER  p.  THOMAS.    May  1. 

To  indaee  the  eoort  to  set  aside  a  warrant  of  attorney  giren  to  secure  an  annnlty,  on  the  ground 

of  an  improper  returning  or  retaining  of  part  of  the  ooasidoration^money,  the  (act  of  sach 

retaming  or  retaining  must  be  distinctly  and  unequivocally  sworn  to. 
At  the  time  of  executing  an  annuity  deed,  the  grantor,  an  attorney,  received  the  fbll  amount  of 

the  consideration-money,  1702.,  and  immediately  paid  thereont  8/.  ft.  (U.  for  the  costs  of  pre. 

paring  the  secnrfties  and  enrolling  the  memorial,  and  20^  to  the  grantee's  agent,  in  satisfaction 

of  a  liability  to  him  (the  agent)  upon  a  bill  of  exchange  drawn  by  the  grantor  npon  and  accepted 

by  his  father,  and  which  was  within  a  week  of  maturity : — 
Held,  that  this  was  not  such  a  transaction  as  would  warrant  thr  oonrt  in  setting  acide  the  secnri. 

ties  eleven  years  after  the  date  of  the  grant. 

On  the  3d  of  October,  18S8,  an  annuity  of  81{.  13«.  was  granted  bj 
Thomas  Thomas,  an  attorney,  for  his  life,  to  Elizabeth  Barber,  in  con* 


sideration  of  the  *sum  of  170/. ;  Alfred  Thomas  the  elder  joining 


[♦613 


as  surety.  The  arinuity  was  further  secured  by  a  warrant  of 
attorney  of  the  same  date,  whereby  Alfred  Thomas  the  elder  and  Thomas 
Thomas  authorized  certain  attorneys  of  this  court  to  appear  for  them,  and 
to  confess  the  action  and  suffer  judgment  to  pass  against  them,  or  either 
of  them,  for  340Z.,  in  case  default  should  be  made  in  payment  of  the 
annuity,  or  any  half-yearly  payment  thereof. 

In  the  memorial  enrolled  in  chancery,  the  witnesses  to  the  execution 
of  the  deed  were  described  as  "  P.  Tait  and  E.  Morris,  clerks  to  W. 
Waller,  of,  &c.,"  the  name  of  the  person  by  whom  the  annuity  or  rent- 
charge  was  to  be  beneficially  received,  was  stated  to  bo  "  Elizabeth  Bar- 
ber," and,  under  the  head  "consideration,  and  how  paid/*  the  entry 
was,  "  one  hundred  and  seventy  pounds,  paid  in  Bank  of  England  notes." 

Default  having  been  made  in  payment  of  the  annuity,  and  Alfreil 
Thomas,  the  surety,  being  dead,  judgment  was  entered  up  on  the  warrant 
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of  attorney  against  Th.omas  Thomas  on  the  2d  of  October,  1848,  and 
execution  was  issued  thereon  on  the  ISth  of  April,  1849,  under  which 
his  goods  were  seized,  to  satisfy  274^*  5«.  6d.,  for  eight  and  a  half  years* 
arrears  of  the  annuity,  and  51.  5«.  for  costs. 

Upon  an  affidavit  of  the  grantor,  setting  forth  the  above  facts,  and 
suggesting  that  P.  Tait  (now  an  attorney),  and  not  Elizabeth  Barber  was, 
in  reality,  the  person  beneficially  interested  in  the  annuity ,  and  farther 
stating  that  the  draft  annuity-deed  and  warrant  of  attorney  were  pre- 
pared by  the  deponent,  and  delivered  to  Tait,  wh'^  acter-  as  the  agent  of 
Mrs.  Barber,  who  caused  them  to  be  engrossed  and  stamped;  that,  after 
the  execution  thereof  (which  took  place  at  the  office  of  one  Waller,  an 
attorney  to  whom  Tait  was  at  that  time  und(T  articles),  and  after  the 
*fiii.i  ^®P*^^^^®  of  Alfred  *Thomas  and  the  attesting  witnesses  (except 

J  Tait),  Tait  gave  the  deponent,  as  the  purchase  or  consideration- 
money  for  the  annuity,  the  sum  of  141Z.  13«.  6(i.,  and  no  more,  "t«<i#- 
much  as  the  said  P.  Tait  did  retain  and  keep  baak^  out  of  the  said  sum 
of  170/.,  the  said  purchase-money,  the  following  sums,  that  is  to  say,  the 
sum  of  201.  secured  to  the  said  P.  Tait,  by  a  bill  of  exchange  drawn  by 
the  deponent  upon,  and  accepted  by,  the  said  Alfred  Thomas,  and  endorsed 
by  the  deponent  to  the  said  P.  Tait,  falling  due  and  payable  on  the  10th 
of  October,  1838,"  and  the  said  P.  Tait  did  also  retain  the  further  sum 
of  8/.  6«.  6d.  for  certain  costs  which  the  said  P.  Tait  alleged  were  due 
to  him  in  respect  of  such  grant  of  annuity  and  warrant  of  attorney,  and. 
of  the  memorial  to  be  registered  thereof,  but  that,  although  it  is  declared 
by  the  said  grant  of  annuity,  that  the  deponent  wan  to  pay  the  costs  of 
preparing  the  said  grant  of  annuity  and  warrant  of  attorney,  out  of  the 
purchase-money,  yet,  that  such  retention  of  SI.  6«.  6d.,  or  any  sum 
beyond  the  actual  expenditure  occasioned  for  stamps,  parchment,  and 
engrossing,  was  a  colourable  charge  and  fraudulent  retention  by  the  said 
P.  Tait,  inasmuch  as  no  sum  whatever  was  disbursed  by  Waller,  or  charged 
by  him  to  the  deponent  in  respect  of  the  said  deed  of  annuity  and  war- 
rant of  attorney  and  memorial,  nor  did  Waller  ask  for,  or  receive,  any 
sum  of  money  whatever  in  respect  thereof,  nor  did  the  deponent  ever 
treat  with  Waller  respecting  the  said  annuity,  nor  was  Waller  the'  attor- 
ney or  solicitor  of  Mrs.  Barber,  nor  was  he  in  any  wise  concerned  in  the 
negotiation  thereof,  or  in  the  preparation  of  the  said  securities,  save  by 
his  taking  the  drafts  to  a  conveyancer  to  be  settled,  which  he  voluntarily 
performed  (at  the  request  of  Tait)  without  fee  or  reward,  nor  was  Tait 
an  attorney  or  conveyancer,  nor  did  he  incur  any  further  charge  beyond 
♦«i  ^1  P^y^^S  ^^^  ^^®  stamps  and  parchment  and  for  *engrossing  the 

J  deed  and  warrant  of  attorney,  and  for  the  said  memorial ;  that 
no  bill  of  costs  or  charges  was  delivered  or  offered  to  be  delivered,  shown, 
or  exhibited  by  Tait  or  by  any  other  person  whatever  to  this  deponent, 
showing  how  the  said  sum  of  8/.  6«.  iyd.  was  made  up ;  and  that  the  depo- 
nent had  been  informed  by  Waller,  some  time  prior  to  his  death,  which 
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took  place  on  or  about  the  let  of  October,  1848,  anrt  believed,  that  Tait 
had  never  accounted  with  him  (Waller)  for  or  in  respect  of  any  sum  for 
or  bj  reason  of  th^  said  grant  of  annuity  and  warrant  of  attorney  and 
memorial,  that,  save  as  aforesaid,  he  (Waller)  did  not  superintend  or 
interfere  with  the  same,  and  had  never  been  concerned  as  attorney  or 
agent  for  Mrs.  Barber,  and  that  the  purchase-money  for  the  annuity  was 
in  reality  Tait's  own  money, — 

ByleSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  Mrs.  Barber  to  show  cause  why  the  warrant  of  attorney,  judgment, 
and  execution,  and  all  subsequent  proceedings,  should  not  be  set  aside, 
on  the  grounds  "  that  the  said  warrant  of  attorney  was  given  for  securing 
the  payment  of  a  certain  annuity,  and  that  part  of  the  consideration- 
money  for  such  annuity  was  improperly  retained ;  that  the  name  or 
names  of  the  person  or  persons  by  whom  the  said  annuity  is  to  be  bene- 
ficially taken  or  received,  is  or  are  not  set  forth  in  the  memorial  of  such 
annuity ;  that  the  name  of  the  said  Elizabeth  Barber,  the  plaintiff,  is 
colourably  used  and  stated  in  the  said  memorial,  as  being  the  person  by 
whom  the  said  annuity  is  to  be  beneficially  taken- or  received  ;  and  that 
the  particulars  of  the  said  annuity  are  not  properly  set  forth  in  the  said 
memorial,  pursuant  to  the  statute  53  G.  8,  c.  141,  in  respect  of  stating 
the  consideration  and  how  paid,  and  the  name  *or  names  of  the  r:|rpi/. 
person  or  persons  by  whom  the  annuity  or  rent-charge  is  to  be 
beneficially  received,*'  &c. 

Ogle  now  showed  cause,  upon  the  affidavit  of  Mrs.  Barber,  who  swore 
that  the  consideration-money  paid  for  the  purchase  of  the  annuity  was 
her  own  proper  money,  that  she  was  and  still  is  beneficial  (y  entitled  to 
the  annuity,  and  that  Waller  acted  as  her  attorney  in  preparing  the 
necessary  documents  for  securing  the  annuity  to  her  ;  and  also  upon  an 
affidavit  of  Tait,  who  stated  that  he,  at  the  solicitation  of  Thomas 
Thomas  and  Alfred  Thomas  (who  was  the  father  of  Thomas  Thomas, 
and  one  of  the  principal  clerks  at  the  treasury),  procured  Mrs.  Barber 
to  advance  the  former  the  sum  of  170/.,  by  way  of  annuity ;  that  the 
draft  of  the  annuity  deed  was  made  by  Thomas  Thomas,  and  endorsed 
in  his  own  handwriting  with  the  name  of  Waller,  as  the  grantee's  attor- 
ney ;  that  the  grantor  and  Alfred  Thomas,  as  surety,  attended  on  the 
3d  of  October,  1838,  at  the  office  of  Waller,  to  execute  the  annuity 
deed  and  warrant  of  attorney ;  that  the  deponent  thereupon  immediately 
paid  over  to  the  grantor  the  sum  of  170Z.,  in  five  notes  of  the  governor 
Hnd  company  of  the  Bank  of  England,  namely,  one  note  for  100/.,  one 
for  40/.,  and  three  for  10/.  each ;  that,  by  the  terms  of  the  annuity  deed, 
it  was  agreed  that  the  grantee  should  pay  the  costs  thereof,  and  of  regis- 
tering the  memorial  thereof,  and  of  the  warrant  of  attorney  ;  that,  after 
the  said  sum  of  170/.  had  been  so  paid  as  aforesaid,  the  grantor  paid  to 
Waller,  who  then  acted,  as  he  had  repeatedly  done  before  and  since,  as 
the  solicitor  of  the  grantee,  thje  sum  of  8/.  6».  6d.  for  the  costs  to  which 
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he,  Waller,  was  entitled,  the  account  of  which  was  as  follows :  "  Instruc- 
tions, 6«.  8c2.,  drawing,  19«.,  engrossing,  9%.  6(2.,  stamp  and  parchment, 
*fi171  ^^*  ^^*''  warrant  of  attorney,  *6«.  8<f.,  attesting  execution,  13«. 
4d.,  attending,  &c.,  6«.  8d.,  memorial,  IZ.  !«.,  coach-hire,  7«.," 
making  together  8Z.  6*.  6(i.,  the  receipt  of  which  sum  waa  entered  in 
Waller's  day-book  and  cash-book ;  that  the  deponent  was,  at  the  time 
of  the  grant  of  the  annuity,  th^  holder  of  a  bill  of  exchange  for  20t, 
for  money  which  Thomas  Thomas  had  previously  borrowed  of  him,  and 
whicli  bill  was  drawn  by  Thomas  Thomas  upon,  and  accepted  by,  Alfred 
Thomas,  and  was  then  either  due  or  on  the  point  of  becoming  due, 
and  that  the  said  Thomas  Thomas  then  paid  him  the  amount  thereof; 
that  the  said  sum  of  170?.,  so  paid  by  the  deponent  to  Thomas  Thomas, 
was  the  proper  moneys  of  Mrs.  Barber,  who  always  had  been,  and  still 
continued,  the  person  beneficially  entitled  to  the  said  annuity ;  that 
neither  Thomas  Thomas  nor  Alfred  Thomas,  nor  any  other  person  or 
persons  on  his,  their,  or  either  of  their  behalf,  had  paid,  in  respect  of 
the  said  annuity,  or  on  account  thereof,  any  other  sum  of  money  except 
the  sum  of  30Z.  13^.,  which  sum  had  been  duly  accounted  for  by  the 
deponent  to  Mrs.  Barber. 

The  suggestion  that  the  name  of  Mrs.  Barber  was  colourably  used,  is 
clearly  answered.  [To  this  ByleSy  Serjt.,  assented.]  The  only  question 
then  is,  whether  or  not  any  part  of  the  consideration-money  was  retained 
by  the  grantee  or  by  her  agent.  As  to  the  SL  6s.  6d.,  the  affidavit  of 
Thomas,  the  grantor,  is  distinctly  answered.  And,  with'respect  to  the 
20Z.,  what  wns  more  natural  than  that  the  person  for  whose  accommoda> 
tion  the  bill  had  been  accepted,  should,  in  order  to  relieve  his  father  from 
responsibility,  when  he  had  got  possession  of  a  large  sum  of  monev, 
appropriate  a  portion  of  it  to  the  discharge  of  a  bill  that  was  within 
seven  days  of  maturity  ?  The  case  is  entirely  free  from  any  of  those 
circumstances  of  suspicion  which  have,  on  various  occasions,  induced  the 
♦6181  ^^^'"'^  ^^  interfere  to  relieve  *partie8  from  improvident  bargain? 
•*  into  which  they  had  suffered  themselves  to  be  inveigled. 

Byles^  Serjt.,  in  support  of  the  rule.  It  appears  from  the  affidavits, 
that  part  of  the  consideration-money  was  retained  by  Tait,  who  acted  as 
the  grantee's  agent.  This,  it  has  repeatedly  been  held,  is  ground  for 
Betting  aside  the  annuity.  The  6th  section  of  the  53  G.  8,  c.  141, 
expressly  provides,  that,  if  any  part  of  the  consideration  shall  be 
returned  to  the  person  advancing  the  same,  or  retained,  the  court  may 
order  the  deeds  to  be  cancelled.  And  this  has  been  done  upon  several 
occasions.  In  Williamson  v,  Goold,  1  Bingh.  234,  8  J.  B.  Moore,  109, 
where,  upon  the  grant  of  an  annuity,  the  agent  of  the  grantee,  on  pay- 
ing the  consideration-money,  retained,  or  caused  to  be  returned  to  him, 
a  considerable  sum  for  the  expense  of  deeds,  investigating  title,  joumeys, 
&c.  (two  witnesses,  brought  from  a  considerable  distance  for  the  purpose 
of  attesting  the  annuity  deed,  having  first  retired),  the  court  held  thi? 
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an  illegal  retainer,  for  which  the  grantee  was  responsible,  and  on  that 
ground  set  aside  the  annuity  ten  years  after  it  had  been  granted  and 
acted  on,  though  the  grantee  alleged  that  he  had  given  no  authority 
for,  and  was  ignorant  of,  such  retainer.  "We  must,"  says  Dallas,  C. 
J.,  ^^ reduce  the  matter  to  the  plain  test  and  standard  of  common  sense: 
when  a  man  who  negotiates,  and  profits  by  negotiating,  an  annuity, 
goes  to  a  distance  with  two  witnesses  prepared  for  the  purpose,  who 
just  see  the  signature  of  the  grantor,  and  immediately  retire,  and 
then  a  large  sum  out  of  the  consideration-money  is  taken  back  for  the 
expense  of  deeds  and  journeys,  is  this  such  a  payment  as  the  statute 
requires  7  I  think  not :  and  we  need  not  wander  into  the  details  of 
*the  affidavits  for  other  circumstances  to  impeach  the  f»mess  of  r^K/^iq 
the  transaction."  And  BuRROUQH,  J.,  said:  "Parliament  has 
imposed  upon  us  the  duty  of  watching  these  proceedings  most  narrowly. 
If  the  principal  will  not  look  to  his  own  business  in  an  affair  of  such 
importance,  he  must  suffer  for  his  neglect :  the  agent  stands  in  his  place, 
and  the  principal  must  be  responsible  for  the  due  payment  of  the  con- 
sideration-money. The  act  says  the  money  must  be  bond  fide  paid :  was 
this  so  here  ?  The  witnesses  retire,  and  Gibbs  and  Goold  are  left  toge- 
ther ;  Goold  says  that  450Z.  was  retained,  and  Gibbs  admits  3502. ;  which, 
he  says,  was  for  the  expense  of  deeds  and  investigating  title ;  but  no  bill 
of  costs  is  produced,  nor  anything  to  justify  the  charge.  The  impression 
on  my  mind  is,  that  this  money  has  been  improperly  retained  ;  and  the 
annuity  must,  therefore,  be  set  aside."  So,  in  Gorton  v.  Ghampneys,  I 
Bingh.  287,  8  J.  B.  Moore,  302,  per  nom,  Coventry  v.  Ghampneys,  a 
person  employed  by  the  grantor  of  an  annuity  to  raise  money,  and  by 
the  grantee  to  pay  the  consideration-money  to  the  grantor,  having  at  the 
time  of  the  payment  of  the  money  received  back  some  part  of  it  for  a 
debt  alleged  to  be  due  from  the  grantor  to  himself  (which  is  precisely 
this  case),  the  court,  on  motion,  set  aside  the  annuit;y  on  the  grantor's 
paying  principal  and  interest  at  5  per  eent.y  though  the  grantee  never 
received  any  of  the  money  so  returned,  and  was  ignorant  of  that  part 
of  the  transaction.  "  It  is  true,  indeed,"  says  Park,  J.,  in  giving  the 
judgment  of  the  court,  "  that  Gibbs  swears  that  the  whole  of  the  con- 
sideration-money was  really  and  bond  fide  paid  into  the  proper  hands  of 
of  Sir  Thomas  Ghampneys,  and  the  witnesses  to  the  deed  swear  they 
saw  the  money  paid,  and  none  was  returned  in  their  presence.  But, 
*can  the  court  possibly  wink  so  hard  as  not  to  see  that  all  this  is  r^^^^n 
the  machinery  of  these  transactions  ?  Witnesses  to  the  deed  are  ^ 
necessary,  and  to  the  receipt  of  the  money :  but,  as  soon  as  they  see  the 
money  laid  down,  and  the  deeds  are, executed,  they  leave  the  room.  But, 
why  did  they  not  stay  ?  Why  did  they  not  wait  and  see  Sir  Thomas 
Ghampneys  put  it  in  his  pocket  and  go  away  with  it  ?  Because  there  was 
a  great  after-reckoning  to  take  place,  at  which  no  human  beings  but 
G'^bs  and  Sir  Thomas  Ghampneys  were  to  be  present;  when  a  secret 
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transaction  was  to  be  arranged,  which  would  not  admit  of  any  witness 
but  the  parties.  Is  it  pretended  that  a  moment's  interval  elapsed  between 
the  execution  of  the  deeds  and  the  payment  or  return  of  the  money  to 
Gibbs  ?  The  afRdavit  most  guardedly  swears,  that,  after  he  had  so  paid 
the  money  (into  the  proper  hands  of  Sir  Thomas  Champneys),  that  is, 
immediately,  the  account  was  settled,  and  5427Z.  were  paid  by  Sir  Thomas 
Champneys  to  this  deponent.  This,  therefore,  puts  an  end  to  all  those 
supposed  cases  stated  at  the  bar,  of  the  defendant  having  gone  off  with 
the  money,  and  settled  at  another  time  ;  and  to  which  the  general  answer 
is,  the  court  look  to  the  circumstances  of  each  particular  case,  as  proved 
before  them ;  and  would  ill  discharge  their  duty,  if,  on  the  one  side  or 
other,  they  were  to  act  on  supposition,  and  not  on  proofs."  These  cases 
were  recognised  and  acted  upon  In  Calton  v.  Porter,  2  Bingh.  370,  9  J. 
B.  Moore,  703.  [Maule,  J.  In  all  these  cases,  the  transaction  was 
clearly  fraudulent.  In  Williamson  v.  Goold  a  large  sum  was  retained 
for  procuration-money  and  expenses.  In  Gorton  v.  Champneys,  5400/. 
out  of  6200Z.  was,  as  Park,  J.,  observes,  "  on  one  pretence  or  other 
retained  and  kept  back.*'  So,  in  Calton  v.  Porter,  the  handing  over  the 
♦6211  ^^'^^y  ^*®  merely  colourable.  Here,  *however,  the  charge  for 
costs  is  fair  and  reasonable ;  and  the  20Z.  was  a  sum  that  was 
voluntarily  paid  by  the  grantor  of  the  annuity,  in  discharge  of  a  bill 
which  he  would  have  had  to  pay  at  all  events  in  a  week.  Wilde,  C.  J. 
The  grantor  does  not  say  that  there  was  any  previous  stipulation  for  the 
return  or  the  retainer  of  any  part  of  the  money :  if  there  had  been  any 
such  previous  agreement,  no  doubt  he  would  have  stated  it.  He  says, 
on  the  contrary,  that  he  never  got  the  money  at  all.  Maule,  J.  He 
does  not  say,  simpliciter,  that  he  received  only  141Z.  13«.  6d. :  but  he  says 
"  Tait  gave  him,  as  the  purchase-money  or  consideration  for  the  annuity, 
.  the  sum  of  1412.  13«.  6d.  and  no  more,  inasmuch  as  the  said  Tait  did 
retain  and  keep  back,"  &c.]  The  onus  of  showing  the  fairness  of  the 
transaction  lies  on  the  grantee.  The  result  of  the  aflSdavits  clearly 
shows  that  the  transaction  is  fraught  with  suspicion. 

Wilde,  C.  J.  I  am  of  opinion  that  no  ground  has  been  shown  in  this 
case  to  deprive  the  grantee  of  the  benefit  of  any  of  the  securities  for 
this  annuity  which  she  stipulated  to  receive.  The  grantor  has  failed  to 
bring  himself  within  any  of  the  authorities ;  nor  has  he  succeeded  in 
showing  that  there  was  any  unfairness  in  the  transaction.  It  must  be 
borne  in  mind  that  the  grantor  is  himself  an  attorney, — a  person  well 
acquainted  with  matters  of  this  kind,  perfectly  cognisant  of  his  own 
rights,  as  well  as  of  those  of  the  parties  he  is  dealing  with,  and  not 
likely  to  be  imposed  upon.  What  are  the  facts  ?  In  consideration  of 
an  advance  of  170/.,  Thomas  contracts  to  pay  Mrs.  Barber  an  annuity 
of  31/.  13«. ;  he  paying  the  costs  incident  to  the  preparing  the  necessary 
securities,  as  is  usual  in  such  cases.  Nothing  is  said  in  the  affidavit  as 
to  any  agreement  by  the  grantor  to  pay,  or  that  the  grantee's  agent 
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should  *retam,  any  other  sum  ;  and,  if  there  had  be<*n  any  such  r-^r^nc) 
previous  agreement,  the  grantor  must  have  known  the  inportance  *- 
of  stating  it.  The  parties, — that  is,  Thomas,  the  grantor,  and  Tait,  the 
agent  of  the  grantee, — meet  at  the  oflSce  of  Waller,  to  whom  Tait  is 
under  articles,  and  whose  name  appears  as  that  of  the  attorney  acting  in 
the  business.  Thomas,  in  his  affidavit,  states  that  141  {.  13«.  Qd.  qply 
was  paid  to  him :  but  he  does  not  so  state  it  as  the  grantee,  whose  secu- 
rities are  sought  to  be  impeached,  is  entitled  to  have  it  stated ;  the  alle- 
gation is  followed  by  words  which  make  it  equivocal — "  inasmuch  as  the 
said  P.  Tait  did  retain  and  keep  back  out  of  the  said  sum  of  170?.,  the 
said  purchase-money,  the  following  sums,  that  is  to  say,  the  sum  of  201. 
secured  to  the  said  P.  Tait  by  a  bill  of  exchange  drawn  by  the  deponent 
(the  grantor)  upon  and  accepted  by  the  said  Alfred  Thomas  (who  was  the 
grantor's  father,  and  who  was  surety  for  the  due  payment  of  the  annuity), 
and  endorsed  by  the  deponent  to  the  said  P.  Tait,  falling  due  and  paya- 
ble on  the  10th  of  October,  1838"  (just  seven  days  later),  and  the  8Z.  6«. 
6rf.  for  costs.  How  is  that  statement  met  ?  By  a  positive  affidavit  by 
Tait,  that  he  paid  over  to  the  grantor  the  full  sum  of  170Z.,  in  five  Bank 
of  England  notes,  the  amounts  of  which  he  specifies;  and  he  goes  onto 
state,  that,  after  the  170Z.  had  been  so  paid,  the  grantor  paid  to  Waller  the 
82.  6«.  6df.  for  the  costs,  and  to  him  the  deponent  202.,  the  amount  of  a 
bill  of  exchange,  then  about  to  become  due,  which  had  been  given  to  him 
by  the  grantor  for  money  previously  lent  by  him  to  the  grantor.  If  he 
were  put  in  peril  of  perjury  for  his  statement,  the  grantor  might  very 
fairly  argue  that  it  was  not  inconsistent  with  the  transaction  deposed  to 
by  Tait.  But  it  clearly  is  not  a  proper  mode  of  stating  a  case,  when 
♦coming  to  the  court  to  set  aside  securities  on  the  ground  of  fraud. 
I  cannot  help  thinking  that  the  affidavit  was  thus  cautiously  word- 
ed, in  order  to  prevent  its  being  treated  as  a  positive  and  distinct  asser- 
tion that  the  grantor  received  141Z.  13«.  Qd,  only  of  the  purchase-money. 
The  impression  conveyed  to  my  mind  by  the  two  affidavits,  is,  that  the 
whole  1702.  was  paid  over  to  Thomas,  and  that  he  then  paid  to  Waller, 
or  to  Tait  on  Waller's  behalf,  82.  6«.  M.  for  the  costs,  and  202.  to  Tait 
in  satisfaction  of  the  bill  held  by  him.  And  I  see  nothing  unfair  in  that 
transaction.  With  respect  to  the  82.  6«.  6c2.,  it  consists  of  fair  profes- 
sional charges,  paid  by  an  attorney,  who  was  perfectly  competent  to 
judge  of  their  propriety  at  the  time,  and  which  are  not  now  impugned 
as  being  excessive.  But  it  is  said  that  these  costs  were  not  in  reality 
paid  t6  Waller,  but  to  Tait,  who  was  not  then  in  a  situation  to  be  entitled 
to  make  such  charges.  As  to  this,  the  case  rests  upon  the  affidavits  upon 
the  one  side  and  upon  the  other.  Tait  swears  positively  that  this  money 
was  received  by  AValler,  and  was  duly  entered  in  his  day-book  and  cash- 
book.  It  is  to  be  observed,  that  this  transaction  took  place  eleven  years 
ago ;  and  that  Waller  was  alive  until  last  October.  Have  not  the  courts 
repeatedly  said,  that,  if  parties  will  forbear  to  come  for  redress,  until 
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those  who  could  have  explained  the  transaction  are  removed  by  the  hand 
of  death,  they  will  act  with  extreme  caution  and  wariness  in  these  cases? 
I  think  every  intendment  ought  to  be  made,  so  far  as  Waller's  name  is 
'  concerned,  which  is  not  inconsistent  with  what  is  positively  sworn  to  on 
the  one  side,  and  uncontradicted  by  any  distinct  statement  on  the  other. 
Th^n,  as  to  the  20Z.,  was  that  an  improper  retainer  or  return  of  part  of 
the  consideration-money  ?  By  no  means.  That  sum,  it  appears,  was 
*ft9J.i  ^^®  ^^^  money  previously  *lent  by  Tait  to  Thomas,  upon  the  secu- 
^  rity  of  a  bill,  accepted  by  the  father  of  the  latter,  and  which  was 
within  seven  days  of  arriving  at  maturity.  This  was  a  debt  which 
Thomas  had  a  strong  interest  in  discharging,  seeing  that  his  father, — a 
gentleman  holding  a  responsible  situation  in  a  government  office, — was 
security  for  its  due  payment.  Under  these  circumstances,  it  is  by  no 
means  unlikely  that  the  grantor  would  discharge  this  debt  without  any 
previous  stipulation,  when  he  had  money  in  his  hands.  Upon  the  sub- 
ject of  such  stipulation,  he  is  entirely  silent.  He  puts  it  upon  a  totally 
different  ground.  The  court,  in  these  cases,  always  looks  at  the  general 
nature  of  the  transaction,  in  order  to  see  whether  there  has  been  any 
oppression  exercised  towards  the  grantor.  Merely  formally  handing 
over  the  money  is  nothing,  if  a  large  portion  of  it  is  to  be  immediately 
taken  back,  as  expenses  of  the  investigation  of  title,  or  under  any  other 
pretence.  Upon  the  whole,  I  am  unable  to  discover  anything  in  this 
case  to  assimilate  it  with  those  in  which  the  court  has  interfered  to  set 
aside  the  securities  on  the  grounds  suggested,  and  therefore  I  think  this 
rule  must  be  discharged. 

CoLTMAN,  J.  This  is  an  application  to  the  discretion  of  the  court : 
and  we  are  no  further  bound  to  interfere  than  the  justice  of  the  parti- 
cular case  may  seem  to  us  to  require.  The  simple  facts  of  the  present 
«ase  are  these : — The  grantor,  having  stipulated  to  grant  an  annuity  of 
211. 13«.,  in  consideration  of  a  sum  of  170Z.,  receives  that  sum,  and  then 
pays  a  small  amount  for  expenses,  and  a  debt  which  was  really  and  pro- 
perly due  from  him,  and  which  he  had  a  more  than  ordinary  interest  in 
paying.  There  is  no  pretence  for  saying  that  he  was  in  any  way  op- 
^r^nrri  prcssed  or  improperly  dealt  *with.  It  would  be  giving  a  mosx 
^  Tuijust  operation  to  the  statute,  to  set  aside  the  securities  taken 
under  such  circumstances. 

Maule,  J.  I  entirely  agree  with  the  lord  chief  justice  and  my 
brother  Goltman  in  thinking  that  this  case  is  not  brought  either  within 
ithe  words  or  within  the  spirit  of  the  act. 

Grssswbll,  J.,  concurred.  Rule  discharged. 
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PEITCHETT  V.  SMART.    April  24. 

The  Comit  refiued  to  entertain  an  application  bj  a  defendant  in  an  action  on  a  bill  of  exchange, 
to  compel  the  plaintiff,  a  stock-broker,  to  produce  his  book,  kept  pursuant  to  the  7  Q.  2,  o.  8, 
8.  9,  in  order  to  enable  the  defendant  to  plead  that  the  bill,  which  was  an  Accommodation  bill, 
had  been  endorsed  over  to  the  plaintiff  by  the  drawer,  for  differences  in  stock-jobbing  transa^v 
aictions, — on  the  ground  that  the  defenduit  bad  no  direct  interest  in  the  book. 

Sembte,  that  it  is  to  the  broker's  principals  that  he  is  bound  to  produce  the  book. 

SembU,  that  the  court  will  not  compel  a  party  to  produce  a  document,  the  production  of  which 
might  subject  him  to  penalties. 

Assumpsit  on  a  bill  of  exchange  drawn  by  one  Richard  Williams 
upon,  and  accepted  by,  the  defendant,  and  by  Williams  endorsed  to  the 
plaintiff,  a  sworn  broker  of  the  city  of  London.  The  bill  was  suggested 
to  have  been  accepted  for  the  accommodation  of  the  drawer,  and  by  him 
endorsed  to  the  plaintiff  for  differences  upon  stock-jobbing  transactions. 

The  defendant  being  called  upon  to  plead,  made  an  application  to 
Maule,  J.,  at  chambers,  to  require  the  plaintiff  to  produce  his  broker's 
book ;  but  that  learned  judge  refused  to  make  any  order,  expressing  an 
opinion  that  the  defendant's  remedy,  if  any,  was  in  equity. 

*ByleBj  Serjt.,  now  moved  for  a  rule  to  show  cause  why  the 
plaintiff  should  not  forthwith  produce  to  the  defendant  his  (the 
plaintiff's)  book  called  the  broker's  book,  pursuant  to  the  provisions  of  thje 
7  G.  2,  c.  8,  s.  9,  which  contained  the  entries  of  the  contracts,  agree- 
ments, and  bargains  relating  to  the  public  stocks,  made  between  the 
plaintiff  and*  Richard  Williams,  the  drawer  of  the  bill  of  exchange  men- 
tioned in  the  declaration,  and  the  days  of  making  such  contracts  or 
agreements,  so  far  as  related  to  the  sum  or  sums  of  money  claimed 
thereon  by  the  plaintiff  from  the  said  Williams  when  he  endorsed  the 
said  bill  to  the  plaintiff^  and  why  the  plaintiff  should  not  show  to  the 
defendant,  &c.,  such  parts  of  the  said  book  or  register  as  contained  such 
entries,  &c. 

This  application  is  grounded  on  the  7  0.  2,  c.  8,  s.  9,(a)  which  re- 
quires every  broker  to  keep  a  book  which  he  is  to  produce  "when  there- 
unto lawfully  required."  In  the  only  case  upon  this  statute,  Rawlings 
^v.  Hall,  1  C.  &  P.  11,  although  it  was  held  at  nisi  prius  that  a 
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broker  who  had  been  served  with  a  subpoena  duces  tecum  was  not 
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(a)  **  That  aU  and  erery  broker  or  brokers,  or  other  person  or  persons  who  shaU  negotiate  or 
act  a«  a  broker,  receiring  brokerage,  in  the  buying,  selling,  or  otherwise  disposing  of  any  of  the 
said  public  or  joint  stocks,  or  other  public  securities,  shall  respectively  keep  a  book  or  register, 
which  shall  be  called  '  The  Broker's  Book,*  in  which  said  book  he  and  they  shall  fairly,  justly, 
and  truly  enter  all  contracts,  agreements,  and  bargains  that  he  or  they  shall  from  time  to  time 
make  between  any  person  or  persons  whatsoever,  on  the  day  of  the  making  such  contract  or 
agreement,  together  with  the  names  of  the  principal  parties,  as  weU  buyers  as  sellers,  and  also 
the  day  of  making  such  contract  or  agreement,  to  the  intent  and  purpose  that  such  broker  or 
brokers,  and  other  person  or  persons  acting  or  negotiating  as  such  as  aforesaid,  sbaU,  from  time 
to  time,  produce  such  book  or  register  when  thereunto  lawfully  required ;  and,  in  case  such  broker 
or  brokers,  or  any  other  who  shall  negotiate  or  act  as  a  broker  as  aforesaid  in  relation  to  any  of 
the  said  matters,  shall  not  keep  such  book  or  register,  or  shall  wilfully  omit  to  enter  therein 
fairly.  Justly,  and  truly,  any  snch  contract,  bargain,  or  agreement  as  aforesaid,  be  or  they  shall 
for  vwery  snch  offeaoe  or  omisiion,  forfeit  and  pagr  the  sum  of  6iO{.,  to  be  recovered/'  Ac 
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bound  to  produce  his  book  kept  pursuant  to  this  statute,  a  rule  for  a  new 
i,rial  was  granted,  the  court  in  banc  appearing  to  be  of  opinion  that  he 
would  be  compelled  to  produce  it.  That  case  seems  to  establish,  that,  id 
an  action  between  third  parties,  a  broker  is  obliged  to  produce  his  book. 
[Wilde,  C.  J.  Is  it  quite  clear  that  a  broker  is  bound  to  produce  a 
book  in  a  court  of  law,  and  thereby  subject  himself  to  penalties  ?]  HeYe, 
the  broker  is  the  plaintiff,  and  the  defendant  ought  to  be  allowed  to  defend 
himself  by  having  access  to  the  plaintiff's  book.  It  was  suggested,  on 
the  application  at  chambers,  that  the  defendant's  remedy,  if  any,  was  in 
equity ;  but  Bullock  v.  Richardson,  11  Ves.  373,  shows  that  the  court 
of  chancery  will  not  interfere  under  this  section,  on  the  ground  that  it 
will  not  entertain  an  application  for  a  bill  of  discovery,  an  answer  to 
which  might  subject  the  party  to  penalties.  [Wilde,  C.  J.  What  is 
the  practice  in  this  court  on  which  you  rely  in  applying  for  the  present 
rule  ?  V.  Williams,  J.  The  nearest  cases  to  the  present  are  where 
corporations  or  lords  of  the  manor  have  been  compelled  to  produce 
deeds  and  court-rolls ;  but,  in  those  cases,  the  applicants  had  an  interest 
in  the  documents.]  This  may  be  considered  as  being  in  substance  an 
application  by  the  drawer  of  the  bill,  who  was  a  customer  of  the  stock- 
broker ;  for,  if  the  latter  recovers  against  the  defendant,  the  defendant 
may  recover  over  against  the  drawer,  the  bill  being  an  accommodation  bill. 
The  defendant,  therefore,  cannot  be  considered  as  a  stranger  to  the  book. 
Moreover,  as  the  statute  does  not  say  to  whom  the  book  is  to  be  produced, 
it  would  seem  that  the  intention  was,  to  make  it  a  public  book. 

♦Wilde,  C.  J.  In  general,  applications  like  the  present  arc 
-'  made  to  a  supposed  equitable  jurisdiction  of  the  court.  This 
defendant,  however,  does  not  appeal  to  any  such  power  in  the  court,  but 
relies  on  the  statute,  which,  he  says,  obliges  the  plaintiff  to  produce  hif 
l)roker*8  book,  when  required ;  and  the  defendant  calls  upon  us  to  enforce 
its  production.  It  is  the  otpinion  of  the  whole  court  that  this  application 
does  not  rest  on  any  solid  foundation.  I  know  of  only  one  class  of  cases 
in  which  the  court  interferes  to  compel  a  party  to  a  suit  to  allow  his  adver- 
sary to  inspect  documents  which  the  latter  alleges  are  necessary  to  his 
defence ;  and  that  is  where  the  applicant  has  an  interest  in  the  documents 
to  be  produced*.  My  brother  Williams  has  referred  to  cases  where  cor- 
porations or  lords  of  manors  are  required  to  produce  their  books  or  court- 
rolls.  So,  where  two  parties  sign  a  document,  which  is  left  in  the  pos- 
session of  one  of  them,  the  other  clearly  has  a  right  to  its  production, 
without  having  recourse  to  a  court  of  equity.  So,  where  a  document  is 
considered  to  be  held  by  one  party  as  a  trustee  for  himself  and  another. 
But  these  applications  are  never  granted,  unless  the  person  seeking  to 
enforce  the  production  has  an  interest  in  the  document  withheld.  Here, 
the  defendant,  the  acceptor  of  the  bill,  says,  « I  can  impeach  the  conside- 
ration which  the  plaintiff  gave  for  it,  if  you  will  only  allow  me  to  examine 
his  book."     And  he  asks  for  its  production,  whereby  the  plaintiff  maj 
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not  only  be  compelled  to  give  evidence  against  himself  in  the  action,  but 
xday  subject  himself  to  penalties.  He  grounds  his  application  on  the  9th 
section  of  the  7  G.  2,  c.  8,  which  requires  a  broker  to  keep  a  book  of 
all  contracts,  agreements,  and  bargains  made  by  him.  The  statute 
undoubtedly  prohibits  all  bargains  for  stock,  assuming  the  appearance 
of  a  sale,  but  being,  in  reality,  in  the  nature  of  a  wager,  and  the  book 
is  to  be  produced,  but  *to  whom  ?  I  apprehend  to  the  broker's  r^/^oo 
principals.  It  is  clearly  not  the  intention  of  the  act  to  compel  a  *- 
broker  to  give  evidence  against  himself,  and  thereby  subject  himself  to 
penalties.  This  is  shown  by  the  2d  and  4th  sections  of  the  act ;  for, 
while  the  former  allows  him  to  be  proceeded  against  in  equity,  by  a  bill 
of  discovery,  the  latter  indemnifies  him  against  the  consequences  of 
answering.  Were  we  to  enforce  the  production  of  the  plaintifi'^s  bopk, 
we  should  have  no  power  to  discharge  him  from  the  penalties  he  might 
thereby  incur.  The  defendant  has  no  interest  in  the  book;  and  it 
appears  to  me  that  it  would  be  contrary  to  the  spirit  of  the  act,  were  we 
to  require  its  production.    The  application,  therefore,  cannot  be  granted. 

CoLTMAN,  J.  It  seems  to  me  that  we  must  reject  this  application, 
upon  the  same  grounds  on  which  a  court  of  equity  would  refuse  to  call 
upon  the  party  to  answer  a  bill  of  discovery.  According  to  the  argu- 
ment of  my  brother  Byles,  the  filing  of  a  bill  of  discovery  would  be 
just  as  lawful  an  occasion  for  the  production  of  the  book,  as  the  present 
application.  With  respect  to  the  words  of  the  statute, — that  the  broker 
shall  produce  his  book  '<  when  thereunto  lawfully  required," — Rawlings 
V.  Hall  seems  to  show,  that,  on  a  trial  at  law,  the  broker,  having  been 
served  with  a  subpoena  duceg  tecum,  is  compelled  to  produce  it. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  statute  says,  the 
broker  is  to  produce  his  book  when  lawfully  required ;  leaving  it  to  the 
court  to  determine  what  is  a  lawful  occasion.  Here,  the  defendant  is 
not  a  party  to  any  of  the  transactions  presumed  to  be  entered  in  the 
book ;  neither  is  it  held  by  the  plaintiff  as  a  trustee  for  him.  The  only 
ground  suggested  for  the  *application,  is,  that  the  book,  when 
produced,  might  enable  the  defendant  to  frame  a  plea  that  would 
furnish  a  good  defence  to  the  action.  Is  it,  therefore,  a  lawful  occa^ 
sion  ?  I  apprehend  it  is  not.  The  case  of  Bullock  v.  Richardson  shows 
that  the  court  of  chancery  will  not,  uftder  this  section  of  the  act, 
oblige  a  man  to  answer  a  bill  of  discovery,  which  might  subject  him  to 
penalties. 

V.  Williams,  J.  It  is  difficult  to  say  how  the  court  acquired  the 
equitable  jurisdiction  which  they  exercise  in  compelling  the  production 
of  documents.  According  to  a  case  in  1  Wms.  Saund.  p.  98,  9th  ed. 
n.  (f),  this  jurisdiction  is  as  old  as  the  time  of  Charles  II.  It  is  clear, 
however,  that  we  ought  not  to  interfere  in  a  case,  in  which  a  court  of 
eijnity  would,  decline  to  entertain  a  bill  of  discovery.     Rule  refused. 

2k2 
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REED  V.  SHRUBSOLE.     AprU  25. 

Where,  in  an  action  of  toi%  the  plaintiff  obtains  a  rerdict  for  less  than  bL  nnder  a  writ  of  inquiry, 
he  is  entitled  to  his  costs,  although  the  sheriff  has  no  power  to  certify,  and  although  the  actioa 
might  hare  been  brought  in  one  of  the  new  eounty-oourts :  dis^entiente,  Cressweul^  J. 

Trespass  for  an  assault,  the  damages  being  laid  at  1002. 

The  defendant  having  allowed  judgment  to  go  by  default,  a  writ  of 
inquiry  was  executed  before  the  sheriff  of  Kent,  under  which  the  damages 
were  assessed  at  40«.  The  defendant  thereupon  entered  a  suggestion  on 
♦fi^n  *^®  ^^^^  *^  deprive  the  plaintiff  of  costs,  under  the  *129th  section 
■^  of  the  county-courts  act,  9  &  10  Vict.  c.  95,(a\  "for  that 
the  trespasses  were  committed  at  Sheerness,  in  the  county  of  Kent, 
within  the  district  of  the  county-court  of  Kent,  held  at  Sheerness,  and 
that  a  plaint  might,  at  the  time  of  the  commencement  of  this'suit,  have 
been  entered  in  the  said  oourt,  &c. ;  and  that  neither  the  said  sheriff  nor 
any  other  judge  hath  ever  certified  that  this  action  was  fit  to  be  brought 
in  this  court,  &c. :  wherefore  he  prays  judgment  if  the  plaintiff  ought 
to  recover  any  costs  of  suit  in  this  behalf." 

To  this  there  was  a  demurrer  and  rejoinder.(5) 

Creasy,  in  support  of  the  demurrer.  The  question  is,  whether  the 
section  in  the  county-court  act  applies  where  there  is  judgment  by 
default,  and  the  damages  are  assessed  under  a  writ  of  inquiry.  It  is 
*fi^9l  submitted  ♦that  it  does  not ;  for,  the  act  clearly  contemplates 
■^  those  cases  only  in  which  the  judge  ean  grant  a  certificate. 
Where  the  damages  under  a  writ  of  inquiry  are  assessed  below  40«.,  the 
sheriff  has  no  power,  by  the  43  Eliz.  c.  6,  s.  2,  to  certify :  Wardroper 
V.  Richardson,  1  A.  &  E.  75,  3  N.  &  M.  839 ;  S.  P.,  Claridge  v.  Smith, 
4  Dowl.  P.  C.  583.  LiTTLEnALB,  J.,  there  says  (1  A.  k  E.  76) :  "  The 
words  (judges  and  justices, Mn  the  statute  of  Elizabeth,  cannot  mean 
any  but  the  judges  and  justices  of  the  courts  at  Westminster."  And 
Parke,  J.,  says  (1  A.  &  E.  76)  :  "  It  certainly  was  not  intended,  by  the 
3  &  4  W.  4,  c.  42,  s.  17,  to  give  the  power  of  certifying,  to  sheriffs  and 

(a)  Which  enacts,  "that,  if  any  action  shall  be  commenced,  after  the  passing  of  this  act,  in  any 
of  Her  Majesty's  superior  courts  of.»reoord,  for  any  caase,  other  than  those  lastly  hereinbefore 
specified  (a.  128),  for  which  a  plaint  might  hare  been  entered  in  any  court  holden  nader  this  act» 
and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than  20^,  if  the  said  action  is  founded 
on  contract,  or  less  than  5i.,  if  it  be  founded  on  tort,  the  snid  plaintiff  shall  have  jndgment  to 
recover  such  sum  only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as  between  attorney  and  client,  unless,  in  either  case,  the 
judge  who  shall  try  the  cause,  shall  certify,  on  the  back  of  the  record,  that  the  action  was  fit  tc 
be  brought  in  such  superior  court" 

{b)  The  following  was  the  material  point  of  demurrer  stated  by  the  plaintiff, — that  the  12M 
section  of  9  A  10  Vict  e.  95, — by  which  a  plaintiff,  upon  a  verdict  found  for  him  for  a  sum  les: 
than  bt.  in  an  action  of  tort,  shall  recover  such  sum  only  and  no  costs, — does  not  apply  to  jtidg- 
ment  by  default  and  assessment  of  damages  upon  a  writ  of  inquiry. 

The  defendant's  point  was,  that  the  129th  section  of  the  act  applies  as  well  to  the  case  of  h 
verdict  upon  a  writ  of  inquiry,  as  to  that  of  a  verdict  upon  the  trial  of  a  cause,  and  also  extend 
to  deprive  a  plaintiff  of  costs  where  less  than  bl.  damages  is  recovered  in  an  action  foonded  a; 
torty  whether  the  damages  claimed  in  the  declaration  exceed  20L  or  not. 
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other  jadges  to  whom  causes  were  sent  bj  writ  of  trial.  There  was  once 
a  clause  in  the  bill  to  this  effect;  but  it  was  struck  out."  So,  such 
statutory  restrictions  do  not  extend  to  courts-baron :  Littlewood  v.  Smith, 
1  Ld.  Raym.  181.  That  was  a  case  upon  the  21  Jac.  1,  c.  16,  which 
directs,  that,  in  action  for  slanderous  words,  if  the  jury  on  the  trial  of 
the  issue,  or  upon  inquiry  of  damages,  find  or  assess  the  damages  under 
40«.,  the  plaintiff  shall  recover  only  so  much  costs  as  the  damages 
given  or  assessed.  That  case  is  cited  as  showing  the  equitable  con- 
struction which  the  courts  are  disposed  to  put  upon  these  restrain- 
ing statutes.  When  a  plaintiff  obtains  a  verdict  for  less  than  40«., 
upon  a  writ  of  inquiry,  in  a  case  within  the  22  &  23  Gar.  2,  c.  9,  s.  136, 
he  id  entitled  to  full  costs :  Sheldon  v.  Ludgate,  C.  B.  T.  3  G.  1,  Bull. 
N.  P.  829.(a)  In  Bale  v.  Hodgetts,  1  Bing.  182,  7  J.  B.  Moore, 
602,  Park,  J.,  says :  "  Can  I  suppose  that  the  legislature  did  not  under- 
stand the  difference  between  a  judgment  by  default  and  a  judgment  after 
verdict,  or  that  this  difference  escaped  their  notice  ?  If  they  meant  that 
the  defendant  should  pay  costs  in  all  cases  where  the  plaintiff  succeeds, 
*quod  voluerunt  nan  dixerunt**  So,  the  restriction  in  the  old  p^^qo 
Middlesex  county-court  act  (6)  does  not  extend  to  verdicts  after  '• 
judgment  by  default:  Strutton  v.  Whitwell,  1  Mann.  &  Ryl.  562.  Lord 
Tenterdbn  there  says :  « I  think  we  ought  to  act  upon  the  authority  of 
the  case  of  Harris  v,  Lloyd,  4  M.  &  S.  171,  and  grant  no  rule  in  this 
case.  It  was  there  decided  by  this  court,  that  a  suggestion  cannot  be 
entered  under  this  act  of  parliament,  iu  order  to  entitle  the  defendant  to 
double  costs,  after  judgment  by  default^  and  writ  of  inquiry  ;  but  only 
where  there  has  been  a  trial.  I  am  of  opinion  that  that  was  a  right 
decision ;  and  I  consider  it  much  better  to  act  upon  it  in  the  first  instance, 
than,  by  granting  a  rule  to  show  cause,  to  unsettle  the  question."  In  Wal- 
ler V.  Deane,  7  M.  4;  G.  936,  8  Scott,  N.  R.  760,  it  was  held  that  a  pro- 
viso in  a  court  of  requests  act,  giving  costs  to  the  defendant,  where  the 
jury,  upon  the  trial  of  the  cauee^  found  damages  under  40^.,  does  not 
apply  to  such  a  finding  after  judgment  by  default.  In  a  case  of  Dunster 
V.  Day,  8  East,  239,  under  the  London  court  of  requests  act,((?)  provi- 
ding, that,  if  any  action  should  be  commenced  out  of  that  court,  for  any 
debt  not  exceeding  5Z.,  arising  within  the  jurisdiction,  the  plaintiff  should 
not,  by  reason  of  a  verdict  for  him,  or  otherwise,  be  entitled  to  costs,  4;c., 
— it  was  held,  that,  after  judgment  by  default,  and  damages  assessed  upon 
a  writ  of  inquiry,  the  defendant  might  move  to  stay  proceedings,  on  pay- 
ment of  the  damages  assessed,  without  costs.  But,  in  that  case,  as 
pointed  out  by  Lord  Ellenborouoh,  the  words  "  or  otherwise"  brought 
the  plaintiff  within  the  restriction.,  [Cresswbll,  J.  Where  the  matter 
is  confessed,  no  certificate  is  necessary.  V.  Williams,  J.  It  p^/^o- 
has  *be  m  held,  upon  the  statute  of  Charles,(i)  that  the  word  L 

(a)  Bat -writs  of  inquiry  are  now  included :  see  13  A  14  Viot  e.  24,  b.  2. 
(6)  23  G.  2,  e.  ZZ,  b.  19.  (e)  39  A  40  Q.  Z,  c.  ciT.  i.  13. 

(«0  22  A  23  Car.  2,  c.  9,  b.  136. 
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«<  actions"  did  not  extend  to  other  actions  than  actions  of  battery,  by  reason 
of  the  latter  part  of  the  section  speaking  of  those  actions  only  in  which 
a  battery  can  be  certified :  Ven  v,  Phillips,  1  Salk.  208.  You  say  that, 
where  the  action  is  so  disposed  of  as  that  there  could  not  have  been  a 
certificate,  the  case  is  not  within  the  statute.]  That  is  what  is  con- 
tended for. 

WisCj  in  support  of  the  suggestion.  In  Jones  v.  Barnes,  2  M .  k  W. 
313,  S.  C.  per  nam,  Jones  v.  Bond,  5  Dowl.  P.  C.  455,  it  was  held  that 
the  sheriff  has  no  power  to  certify  under  the  statute  of  Elizabeth,(a) 
where  the  verdict  upon  a  writ  of  trial  is  under  40«.  But  the  power  to 
grant  a  certificate  has  nothing  to  do  with  the  question  now  before  the 
court. 

The  cases  cited  on  the  other  side  turned  upon  the  precise  words  of  the 
particular  acts  of  parliament,  and  have  little  or  no  bearing  upon  the 
present  statute.  In  Bishop  v.  Marsh,  6  N.  C.  12,  8  Scott,  128,  and 
Forbes  v.  Simmons,  9  Dowl.  P.  C.  37,  it  was  expressly  held,  upon  the 
Middlesex  court  of  requests  act,  that  the  43  Eliz.  c.  6,  s.  2,  did  apply, 
although  the  sheriff  had  no  power  to  certify.  The  right  of  the  defendant 
to  deprive  the  plaintiff  of  costs,  arises,  if  the  latter  does  not  recover  more 
than  40«.  It  is  for  the  plaintiff  to  come  to  the  court  and  say  that  the 
judge  has  certified  in  his  favour.  In  Nind  t;.  Rhodes,  17  Law. 
Journ.  N.  S.,  Q.  B.  179,  5  D.  &  L.  621,  one  of  the  questions 
was,  whether  the  defendant  was  bound  to  negative  the  fact  that  the 
judge  had  given  a  certificate.  [V.  Williams,  J,  There  may  be  this 
difference  between  Bishop  v.  Marsh,  and  that  class  of  cases,  and  the  pre- 
sent. Suppose  there  were  an  action  for  a  tort  under  5Z.,  and  that  it  was  not 
♦fi^"!  **  ^*  action  to  try  before  the  county-court.  In  such  a  case, 
-*  according  to  your  argument,  it  would  always  be  in  tl^e  power  of 
a  defendant  to  deprive  the  plaintiff  of  costs.]  .  The  court  must  look  at 
the  affirmative  words  in  the  statute,  which  is  a  general  act,  and  one  that 
ought  to  receive  a  liberal  construction.  To  get  rid  of  the  effect  of  the 
previous  words  in  the  clause,  the  plaintiff  should  bring  himself  within 
the  proviso,  by  producing  a  certificate ;  according  to  the  rule  of  plead- 
ing, that,  where  a  clause  is  in  favour  of  the  pleader,  and  there  is  a  pro- 
viso against  him,  the  latter  should  come  from  his  opponent :  Simpson  v. 
Ready,  12  M.  &  W.  736,  1 D.  &  L.  1024 ;  Pilkington  v.  Cooke,  16  M. 
&  W.  615.  [CoLTMAN,  J.  That  is  merely  a  rule  of  pleading,  and  has 
no  bearing  on  the  construction  of  an  act  of  parliament.]  In  Barnard 
V.  Moss,  1  H.  Bl.  107,  a  case  of  Biddulph  v.  Cooper  is  cited,  which  wa^ 
an  action  for  not  setting  out  tithes  under  the  8  &  9  W.  3,  c.  11,  s.  8, 
which  statute  gives  costs  to  the  plaintiff  in  all  actions  of  that  descrij*- 
tion,  "  wherein  the  single  value  or  damages  found  by  the  jury^  shall  not 
exceed  the  sum  of  20  nobles."(i)  The  plaintiff  declared  for  less  than 
20  nobles,  and  signed  judgment  for  want  of  a  plea.     On  applying  to 

(a)  43  BUi,  0.  6,  B.  3.  (6)  tl  I3t.  4A 
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the  prothonotaries  to  tax  his  costs,  they  consulted  Gould,  J.,  who  gave 
it  as  his  opinion,  that,  as  no  trial  or  inquisition  had  been  had  by  a  jury, 
the  plaintiff  was  not  entitled  to  costs.  In  the  present  case,  there  has 
been  an  inquisition.  In  Jeflferies  v.  Beart,  17  Law  Journ.  N.  S.  Q.  B. 
290,  12  Jurist,  1003,  upon  a  writ  of  trial,  in  a  case  within  the  London 
small-debts  act,(a)  it  was  contended,  before  Wightman,  J.,  that  the  113th 
section  of  that  act  (corresponding  with  the  129th  section  of  the  new 
county-courts  act,(6))  which  deprives  the  plain tiflf  *of  his  right  to  r*pQ/> 
costs  in  certain  cases,  contemplates  trials  before  a  judge  who  can  *- 
certify.  That  learned  judge  said,  that  a  judge  of  a  superior  court  only 
could  certify,  but  that  the  proper  course  would  be,  to  make  it  a  term  in 
the  order  for  a  writ  of  trial,  that  the  sheriflf  should  have  power  to  cer- 
tify. [V.  Williams,  J.  There  may  be  a  diflFerence.  Suppose  the  defendant 
does  not  dispute  the  debt,  the  case  may  nevertheless  be  one  which  ouglit 
to  be  brought  in  the  superior  court,  though  the  damages  are  assessed  at 
less  than  bl.  On  an  application  for  a  writ  of  trial,  the  plaintiff  may 
represent  to  the  judge  that  he  may  lose  his  costs,  and  the  writ  of  trial 
may  be  refused,  unless  the  defendant  will  consent  that  the  shei  iff  sliall 
have  power  to  certify.]  The  cases  referred  to  on  the  other  side,  turned 
upon  the  construction  of  local  acts :  here,  the  court  has  to  deal  with  a 
general  statute.  [Wilde,  C.  J.  The  legislature  must  be  taken  to  have 
been  apprised  of  the  previous  decisions,  and  would  avoid  the  adoption 
of  language  which  would  defeat  their  purpose.]  In  Simpson  v.  Ready, 
12  M.  &  W.  736,  1  D.  &  L.  1025,  it  was  held,  that,  where  a  statute 
directed  that  certain  actions  should  not  be  brought  except  by  a  burgess, 
it  was  not  necessary  to  state  in  the  declaration  that  the  plaintiff  was 
such  burgess.  [Wilde,  C.  J.  That  was  a  rule  of  pleading,  as  to  the 
mode  in  which  the  matter  was  to  be  brought  before  the  court ;  but  here 
we  have  to  decide  upon  the  effect  of  the  clause.]  A  party  ought  not  to 
be  allowed  to  obtain  a  benefit  by  false  pleading :  Pilkington  t».  Cooke,  16 
M.  &  W.  615.  There,  although  the  bankrupt  would  be  bound  to  defend 
the  action,  for  the  benefit  of  his  creditors,  he  was  held  to  be  liable  as  for 
a  vexatious  defence.  The  statute  of  Charles  (c)  contains  an  express 
aflirmative  enactment.  [Wilde,  C.  J.  Does  not  the  *clause  ^^^07 
profess  to  deal  with  cases  that  shall  be  tried  ?  and  may  not  the  '- 
plaintifif  here  be  entitled  to  costs,  there  being  no  verdict  within  the 
meaning  of  the  section  ?  If  it  was  intended  to  apply  to  a  jud<rHient  by 
default,  it  is  most  inaptly  drawn ;  but  not  so  much  so,  if  intended  to 
apply  only  to  cases  where  there  had  been  a  trial.]  That  may  be  so,  if 
the  proviso  is  to  be  considered  as  incorporated  with  the  clause.  The 
word  '<  verdict,"  however,  is  ambiguous,  and  may  mean  a  verdict  of  a 
jury  upon  issue  joined,  or  a  verdict  after  interlocutory  judgiuent  by 
default.     If  the  construction  contended  for  by  the  plaintiff  be  adopted, 

(a)  10  k  11  Yict  c.  Ixxi.  (6i  9  A  10  Vict  o.  95. 

(c)  22  k  23  Car.  2,  o.  9. 
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a  defendant  who  ought  to  have  been  sued  in  the  county-court,  will  in  no 
case  suffer  judgment  by  default,  but  will  be  driven  to  plead,  and  go  to 
the  trial,  in  order  to  deprive  the  plaintiff  of  costs,  which  he  otherwise 
would  have  to  pay. 

Creast/,  in  reply-  In  Taylor  v.  Rolf,  5  Q.  B.  837,  1  D.  &  Mer.  229, 
it  was  held  that  the  words  <<  issue  or  issues  tried,"  in  the  3  &  4  Vict.  c. 
24,  8.  12,  do  not  comprehend  an  inquiry  after  judgment  on  demurrer. 
Where  there  is  no  issue,  there  can  be  no  trial.  Nind  v,  Rhodes  is  incon* 
sistent  with  Bale  v.  Hodgetts,  1  Bingh.  182,  7  J.  B.  Moore,  602.  The 
cases  of  Lewis  v.  Hance,  17  Law  Journ.  N.  S.  Q.  B.  172,  and  Jones  v. 
Brown,  2  Exch.  Rep.  329,  show  that  the  courts  will  not  extend  the  words 
of  the  county-court  act  beyond  their  fair  meaning.  In  Bishop  v.  Marsh, 
there  had  been  a  trial :  here  there  was  none. 

Wilde,  C.  J.  Though  I  have  had  some  doubt,  I  have  come  to  the 
conclusion  that  this  case  does  not  fall  '*'within  the  statute,  and 
^  that  a  suggestion  to  deprive  the  plaintiff  of  his  costs  ought  not  to 
be  entered.  Two  objections  have  been  urged  against  the  suggestion. 
The  first  is,  that  the  case  is  not  within  the  statute,  by  reason  of  iti* 
having  been  so  dealt  with  that  there  was  no  power  to  give  the  cerlificate 
mentioned  in  the  latter  part  of  the  section  in  question.  The  second  is, 
that  the  case  has  not  been  tried,  and,  consequently,  no  such  verdict  has 
been  found  as  was  intended  by  the  clause  to  be  found,  in  order  to  de- 
prive the  plaintiff  of  his  costs. 

With  respect  to  the  first  objection,  it  seems  to  me  to  be  answered  by 
tlie  cases  of  Bishop  v.  Marsh  and  Forbes  v.  Simmoi^s,  where  it  was  held  that 
the  operation  of  the  Middlesex  court  of  requests  act  was  not  excluded  by 
reason  of  there  being  no  power  to  grant  the  plaintiff's  certificate  for  his  costs. 

As  regards  the  other  objection,  I  am  of  opinion  that  it  is  well  founded; 
ind  that  the  clause  does  not  contemplate  a  judgment  by  default,  and  an 
assessment  of  damages  under  51.  upon  a  writ  of  inquiry.  Looking  at 
the  whole  clause,  it  appears  to  me  clearly  to  exclude  cases  of  judg- 
ment by  default.  The  words  are,  "  if  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  5L,  if  the  action  be  founded  on  a  tort,  the 
said  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs." 
If  the  clause  had  stopped  there,  some  difiSculty  would  have  existed  in 
construing  it.  Whatever  the  rule  of  pleading  may  be — ^that  the  plain- 
tiff should  bring  forward  the  proviso  at  the  end  of  the  section,  by  way 
of  answer — the  court,  in  construing  it,  are  not  relieved  from  the  neces- 
sity of  looking  at  the  whole  clause,  in  order  to  arrive  at  ita  meaning. 
The  section  then  proceeds:  *'  and,  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between  attorney 
and  client,  unless,  in  either  case,  the  judge  who  shall  try  the  cause  shall 
certify,"  &c.  The  *words  "  if  a  verdict  shall  not  be  found  for  the 
J  plaintiff,"  cannot  apply  to  a  judgment  by  default,  where  the  ver- 
dict mast  be  found  for  the  plaintiff, — a  judgment  that  is  interlocutory 
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onlj  because  the  court  is  not  informed  as  to  the  amount  of  the  damages 
."sustained.  There  is  a  great  difficulty  in  supposing  that  the  clause  applies 
to  a  case  where  a  verdict  cannot  be  found  for  the  plaintiff;  and  a  still 
greater  difficulty  in  coming  to  the  conclusion  that  the  absence  of  such  a 
verdict  should  not  only  deprive  him  of  costs,  but  render  him  liable  to  pay 
thf>se  of  the  defendent,  as  between  attorney  and  client.  These  conside- 
rations seem  to  me  strongly  to  show  that  the  section  contemplates  the 
case  only  of  a  trial  in  which  the  plaintiff  might  not  obtained  a  verdict ;  in 
which  event  alone  the  defendant  is  to  be  entitled  to  costs.  There  are 
many  cases  in  which  the  court  may  assess  the  damages  without  the  inter- 
vention of  a  jury.  Most  important  cases  may  be  decided  on  demurrer, (a) 
Is  it  to  be  intended,  that,  in  all  these  cases,  the  plaintiff  shall  be  liable 
to  pay  costs  ?  I  feel  the  full  force  of  the  ingenious  argument  of  the 
defendant's  counsel,  that  this  construction  may  induce  defendants  in 
trifling  actions  to  plead  and  go  to  trial  in  order  to  get  their  costs.  Such 
consequences  may  result;  but  I  cannot  believe  that  the  legislature,  in 
passing  this  clause,  had  in  contemplation  a  judgment  by  default.  I  do 
uot  suppose  that  it  intended  expressly  to  exclude  such  a  case;  but,  its 
attention  being  directed  to  other  objects,  judgments  obtained  without  9 
*  trial  were  not  considered.  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  his  costs,  inasmuch  as  they  are  not  taken  away  by  this  section. 

♦CoLTMAN,  J.  Upon  the  best  consideration  which •!  can  give  p^/^i/\ 
to  this  case,  it  appears  to  me  that  the  plaintiff  is  entitled  to  the  ^ 
judgment  of  the  court.  It  is  quite  clear  that  he  ought  to  have  his  costs 
ondei*  the  statute  of  Gloucester,  unless  they  are  taken  away  by  the  129th 
section  of  the  county-courts  act.  I  agree  that  this  section  may  deprive 
a  plaintiff  of  costs,  though  he  may  not  have  had  the  power  of  obtaining 
a  certificate  from  the  judge.  But,  although  the  power  to  grant  a  certifi- 
cate may  not  be  necessary  in  order  to  deprive  a  plaintiff  of  costs,  the 
proviso  is  by  no  means  to  be  left  out  in  considering  the  clause;  for,  it 
reflects  light  upon  the  whole.  Looking  at  the  former  part  of  the  section, 
in  connexion  with  the  proviso,  it  appears  to  me  that  the  clause  applies 
only  to  cases  where  there  has  been  a  trial,  and  a  verdict  found  by  a  jury. 
The  effect  would  be  serious,  were  another  construction  to  prevail.  There 
are  many  cases  of  great  importance  in  point  of  law,  in  which  defend- 
ants, by  suffering  judgment  by  default,  might  deprive  plaintiffs  of  costs. 

Cresswell,  J.  I  certainly  entertain  great  doubt  as  to  the  correctness 
of  the  view  taken  by  the  lord  chief  justice  and  my  brother  Coltman  ; 
and  that  doubt  I  am  bound  to  express.  In  endeavouring  to  ascertain 
the  true  construction  of  the  section,  we  must  look  at  what  we  find  in 
other  parts  of  the  statute.  The  first  part  of  the  section  is  not  limited  to 
cases  where  the  judge  has  power  to  grant  a  certificate.     Setting  aside, 

(a)  Th«  neee«8itj  for  a  farther  inqnh-y  after  jadgment  upon  demurrer,  will  depend  upon 
whether  the  deoision  is  for  the  plaintiff  or  for  the  defendant^  and,  if  for  the  plaintiff,  whether  a 
liquidated  can^e  of  action,  as,  in  deht»  or  an  unliquidated  cause  of  action,  as,  in  assumpsit^  trea- 
pau^  dbc.f  has  been  eonfeued. 
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therefore,  the  latter  part  of  the  clause,  let  us  look  at  the  first  part  alone. 
The  words  are,  "  if  a  verdict  shall  be  found  for  the  plaintiff  for  less  than 
20L,  if  the  action  is  founded  on  contract,  or  less  than  52.,  if  it  be  founded 
on  tort,  the  plaintiff  shall  have  judgment  for  such  sum  only,  and  no 
costs.**  The  word  "  verdict  strictly  means  a  verdict  upon  the  trial  of  an 
*P4.n  ^^^"®>  ^^^y  in  common  *parlance,  it  is  applied  to  the  finding  of  a 
-'  jury  upon  an  inquisition  of  damages,  and  is  so  used  in  Lord  Den- 
man's  act.(a)  The  last  part  of  the  section  is, — "and,  if  a  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs 
as  between  attorney  and  client,  unless  the  judge  who  shall  try  the  cause, 
shall  certify,"  &c.  That  is  supposed  to  limit  the  operation  of  the  clause 
to  cases  in  which  verdicts  have  been  found  on  the  trial  of  a  cause  by  a 
jury.  I  do  not  see  why  it  should  be  so  limited,  or  why  it  should  not 
apply  to  cases  where  the  court  is  in  a  situation  to  give  damages  without 
the  intervention  of  a  jury.  It  may  mean,  where  the  plaintiff  attempts 
to  get  a  verdict,  and  fails.  It  is  said  that  it  would  be  a  great  hardship, 
were  the  section  to  apply  to  judgments  by  default.  It  may  be  that  diffi- 
culties would  arise  in  certain  cases ;  but  it  may  be  that  the  difficulty  is 
the  other  way:  and,  as  I  cannot  determine  which  way  the  balance  of 
advantage,  or  disadvantage  would  be,  it  is  perhaps  better,  in  construing* 
the  clause,  to  lay  such  considerations  aside,  unless  a  manifest  absurdity 
arises.  I  find,  that,  by  the  5Qth  section  of  the  act,  certain  cases  which 
are  supposed  to  involve  questions  of  law,  or  to  concern  the  feelings  of 
parties,  are  excluded  from  the  jurisdiction  of  the  county -courts ;  but  that, 
with  respect  to  all  other  cases,  whatever  the  difficulties  might  be,  the  legis- 
lature intended  the  county-courts  to  have  jurisdiction :  and  it  seems  to 
me  that  the  intention  equally  was,  that  the  plaintiff  should  not  have  his 
costs  unless  he  recovered  above  a  given  amount.  That  is  my  present  im- 
pression; but,  if  I  am  wrong,  no  injustice  will  be  done  to  this  plaintiff. 

Williams,  J.  I  am  of  opinion,  with  the  lord  chief  justice  and  my 
*(\±oi  ^^^^^^^  CoLTMAN,  that  the  plaintiff  is  *entitled  to  our  judgment. 
^^  The  question  is,  whether  a  verdict  has  been  found  for  him  for  less 
than  5Z.,  within  the  meaning  of  the  129th  section  of  the  county-courts 
act.  I  think  the  clause  does  not  apply  to  cases  where  there  has  been  a 
judgment  by  default,  or  on  demurrer,  I  agree  with  my  brother  Cress- 
well,  that  the  legislature  has  excluded  various  cases  from  the  jurisdiction 
of  the  county-courts ;  but,  at  the  same  time,  it  is  equally  clear  that  the 
statute  contemplates  a  class  of  cases  being  brought  in  the  superior  courts, 
for  which  plaints  might  be  commenced  in  the  county-courts.  If  this  were 
otherwise,  the  129th  section  would  not  have  contained  a  provision  giving 
the  judge  power  to  certify  so  as  to  entitle  the  plaintiff  to  costs,  notwith- 
standing he  has  not  recovered  more  than  a  certain  amount.  If  this  be 
BO,  it  seems  absurd,  that,  in  a  case  which  is  a  fit  case  to  be  brought  in  the 
superior  courts,  the  defendant,  by  suffering  judgment  by  default,  should 

(a)  3  A  4  Yiot  o.  24»  s.  2. 
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be  enabled  to  deprive  the  plaintiff  of  costs.  If  the  words  of  the  section 
had  been  clear,  we  might  be  driven  to  such  a  conclusion ;  but,  if  they 
will  admit  of  another  construction,  I  think  we  ought  to  adopt  that  con- 
struction, so  as  to  avoid  such  an  absurdity.  Suppose,  in  an  action 
brought  in  a  superior  court  on  a  bill  of  exchange,  there  is  judgment  by 
default,  a  rule  to  compute,  and  the  damages  are  assessed  at  less  than  5Z. 
by  the  court, — if  the  larger  construction  contended  for  by  the  defendant 
were  to  prevail,  the  plaintiff  not  only  would  lps9  his  costs,  but  would  have 
to  pay  costs  to  the  defendant,  as  between  attorney  and  client. 

Judgment  for  the  plaintiff. 


*WARD  and  others,  Assignees  of  W.  D.  DAUNCEY,  a  Bank- 

rupt,  V.  DALTON.     April  25.  L  ^^^ 

Jl.  gare  B.  a  warrant  of  attorney,  ander  which  judgment  wa«  entered  up.  On  the  24th  of  Augunt, 
1640,  tkfi./a.  issued,  under  which  the  Bheriff,  on  the  26th,  seized  A.'s  goods,  coDsisting  of  ma- 
ehinery,  iron,  Ac.  On  the  third  of  September,  A.  committed  an  act  of  bankruptcy.  On  the 
8th  and  9th  of  September,  the  sherilT  sold  part  of  the  goods  by  auction,  in  lots,  and  received  a 
deposit  on  each  lot>  but  the  lots  were  not  separated  from  the  mass.  On  the  11th  of  Septcfiiber, 
tkfiai  in  bankruptcy  was  granted  against  A.  On  the  10th  of  September,  and  following  days, 
the  goods  were  weighed  out  and  deliirered  to  the  purchasers.  The  sheriff  subsequently  paid 
oyer  the  whole  of  the  proceeds  of  the  sale  to  B. : — 

Held,  that  the  assignees  of  A.  were  entitled  to  recover  the  whole  of  the  proceeds,  including  the 
deposits,  inasmuch  as  there  had  been  no  perfect  sale,  but  only  an  inchoate  sale,  at  the  time  of 
theyfaf,  and  B.  stiU  remained  a  creditor  of  A.  having  seourity,  within  the  provisions  of  the 
lOSth  section  of  the  6  O.  4,  o.  16. 

In  this  action,  the  summons  issued  on  the  2l8t  of  August,  1846.  The 
declaration  was  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiffs,  as  assignees  under  9»fiat  of  bankruptcy  issued  against 
W.  D.  Dauncey.  The  bill  of  particulars  stated,  "  The  plaintiffs  seek  to 
recover  the  sum  of  1294/.  14«.  6d.,  being  the  proceeds  of  a  ceVtain  exe- 
cution levied  at  the  suit  of  the  present  defendant,  upon  the  goods  of  W. 
D.  Dauncey,  in  or  about  the  month  of  August,  1840."  The  defendant 
pleaded,  first,  non-assumpsit ;  secondly,  a  traverse  of  the  plaintiffs'  being 
assignees  of  the  estate  and  effects  of  the  said  W.  D.  Dauncey. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1847,  when  a  verdict  was  found  for  the  plaintiffs  for 
1260?.  10«.  and  costs  of  suit,  subject  to  the  opinion  of  the  court  upon  the 
following  case : — 

Xfiat  in  bankruptcy  issued  against  W.  D.  Dauncey,  dated  the  11th 
of  September,  1840,  and  under  that^f  he  was  duly  found  and  adjudged 
bankrupt,  and  the  *plaintiffs  are  the  asaignees  of  his  estate  and  r^^j^ 
eflects  under  that  bankruptcy.  The  plaintiffs  Ward  and  Solly  *- 
were  appointed  assignees  on  the  3d  of  October,  1840,  and  the  plaintiff 
Valpy,  the  official  assignee,  was  appointed  on  the  30th  of  May,  1843. 
The  bankruptcy  of  W.  D.  Dauncey  was  duly  proved  at  the  trial.     On 
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the  20th  of  January,  1840,  a  writ  of  summons  against  the  bankrupt,  al 
the  suit  of  thj  defendant,  in  an  action  on  promises,  was  dulj  issued,  and 
served  upon  the  bankrupt  on  the  3d  of  February,  1840.  On  the  9th  of 
March,  1840,  the  bankrupt  executed  a  warrant  of  attorney  to  confess 
judgment  at  the  suit  of  the  defendant  for  35002.,  in  an  action  of  debt. 
Judgment  was  signed  upon  this  warrant  on  the  12th  of  March,  1840,  and 
it  was  duly  filed  on  the  same  day.  Copies  of  all  these  documents  are  to 
be  taken  as  part  of  the  case. 

On  the  24th  of  August,  1840,  a  writ  of  ji,  fa.  was  issued  on  the  above- 
mentioned  judgment,  and  lodged  with  the  sheriff  of  Warwickshire, 
endorsed  to  levy  1787^  3«.,  anjj  a  warrant  was  issued  thereon  by  the 
sheriff  to  his  officer  the  same  day.  The  officer  seized  the  goods  of  the 
bankrupt  on  the  25th  of  August,  and  afterwards  sold  them  (as  hereinafter 
mentioned.)  The  present  action  is  brought  to  recover  the  proceeds  of 
those  goods. 

On  the  3d  of  September,  W.  D.  Dauncey  committed  an  act  of  bank- 
ruptcy. On  the  8th  and  9th  of  September  the  goods  (a  quantity  of 
machinery,  iron,  ic.)  were  sold  by  auction  by  the  sheriff,  in  lots,  at  po 
much  per  ton  or  per  cwt.  The  lots  did  not  refer  to  specific  parcels  of 
iron,  but  the  quantity  described  in  each  lot  was  weighed  out  to  the 
respective  purchasers  from  a  large  parcel.  The  auctioneer  received 
deposits  on  the  days  of  sale  from  the  purchasers,  to  the  amount  of  93/. 
13«.  Id.  The  goods  were  weighed  out  and  delivered  to  the  purchasers 
on  the  days  and  to  the  value  as  follows : — 


£     8.     d. 

*645]  *September  19. 

- 

- 

.       84    1    1 

21. 

- 

- 

-       60  15    0 

28. 

• 

. 

.       58    0  11 

26. 

. 

. 

5    0    0 

29. 

• 

. 

4  10    2 

30. 

. 

. 

.'158    3    9 

October  6. 

. 

- 

.     300    0    0 

25. 

• 

. 

.     252  13    3 

Making,  with  the 
a  total  of 

93  13    1 

.  1,016  17     3 

for  deposits, 


The  fiat  issued  on  the  11th  of  September,  1840. 

On  the  13th  of  October,  1840,  the  sheriff  sold  the  residue  of  the  goods 
BO  seized  under  the  execution,  which  produced  the  sum  of  6502. ;  and  the 
net  proceeds  of  the  whole  of  the  goods,  after  deducting  rent,  sheriffs 
poundage,  officer's  fees,  &c.,  were  paid  over  by  the  sheriff  to  the  defend- 
ant's attorney  in  the  cause  of  Dalton  v.  Dauncey,  on  the  dates  and  in 
the  sums  following,  viz. : 
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£    ». 

1,190  11 

104    3 

50    3 

15  16 

d. 
1 

5 
0 

7 

£1,360  11 

1 

1840.  November  17. 

1841.  January     13. 
1840.  September  12. 

<«  December  22. 


The  court  is  to  adopt  such  inferences  from  the  facts  as  it  thinks  the 
jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are 
entitled  to  recover  any  part  of  the  amount  paid  to  the  defendant's  attor- 
ney, as  before-mentioned.  And,  if  the  court  shall  be  of  opinion  that 
the  plaintiffs  are  entitled  to  recover,  the  verdict  is  to  stand,  or  to  be 
reduced  to  the  amount  the  court  shall  determine  they  are  so  entitled  to 
recover.  If  the  court  shall  be  of  opinion  that  the  plaintiffs  are  not 
entitled  to  *reoover  any  part  of  the  said  amount,  a  nonsuit  to  be  p^/» ^^ 
entered.  L 

The  points  on  behalf  of  the  plaintiffs  were, — «  first,  that  they  are 
entitled  to  the  whole  amount  of  the  proceeds  of  the  several  sales,  on  the 
ground  that  the  execution  mentioned  in  the  case  was  defeated  by  the 
fiat ; — secondly,  that  the  execution  was  defeated  by  the  act  of  bank- 
ruptcy ; — lastly,  that  they  are,  at  all  events,  entitled  to  the  sum  of  650Z., 
the  proceeds  of  the  sale  on  the  13th  of  October,  1840,  on  the  ground 
that  this  sale  was  after  the  act  of  bankruptcy,  and  after  the /at." 

The  defendant's  points  were — "  first,  that,  as  no  notice  of  any  act  of 
bankruptcy  was  proved  to  have  been  had  by  the  sheriff  or  execution- 
creditor  before  the  execution,  the  plaintiffs  cannot  recover ; — secondly, 
that,  as  the  defendant  had  commenced  an  adverse  action  against  the 
bankrupt  previously  to  the  giving  the  warrant  of  attorney,  the  plaintiffs 
have  no  right  to  recover ; — thirdly,  that  the  evidence,  if  it  shall  be 
deemed  to  support  any  claim,  is  in  respect  of  a  claim,  not  for  money  had 
and  received  for  the  use  of  the  plaintiff  Valpy  jointly  with  the  two  other 
plaintiffs ; — lastly,  that,  as  to  the  sum  of  7102. 11^.  Icf.,  the  net  proceeds 
of  the  sales*  anterior  to  the  /at,  under  the  circumstances  stated  in  the 
case,  in  no  event  can  the  plaintiffs  recover. 

M.  2>.  Hill  for  the  plaintiffs.  The  plaintiffs,  at  any  rate,  are  clearly 
entitled  to  recover  the  proceeds  of  the  sale  on  the  13th  of  October,  1840, 
which  was  upwards  of  a  month  after  the  issuing  of  the /at.  The  bank- 
rapt  having  confessed  judgment  on  a  warrant  of  attorney,  the  case  falls 
within  the  express  words  of  the  proviso  to  the  108th  section  of  the  6  G. 
4,  c.  16.  [WiLDB,  C.  J-  The  court  are  with  you  on  this  part  of  the 
ease.]  The  other  part  of  the  plaintiffs'  claim  stands  substantially  on  the 
same  ground.  It  is  submitted  that  there  was  not  any  sale  of  r^^/^j^^ 
any  part  of  the  goods,  so  as  to  take  *the  property  in  them  out  of  ^ 
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the  bankrupt,  until  after  the'Jiat,  Until  the  goods  were  weighed  out  and 
delivered  to  the  purchasers,  the  property  in  them  remained  in  the  bank- 
rupt. In  Rugg  V,  Minett,  11  East,  210,  it  was  decided,  that,  so  long  as 
anything  remains  to  be  done  by  the  seller,  the  property  in  goods  sold, 
docs  not  pass  to  the  buyer.  Here,  the  goods,  from  the  time  of  their 
being  knocked  down  by  the  auctioneer,  remained  in  one  mass  until 
weighed  and  delivered  out.  [Cresswell,  J.  The  first  lot  was  weighed 
and  delivered  out  on  the  19th  of  September.  What  portion  of  the  whole 
belonged  to  the  purchaser  on  the  18th  ?]  It  was  decided,  in  Giles  r. 
Grover,  9  Bing.  128,  2  M.  &  Scott,  197,  that  seizure  of  goods  in  execu- 
tion, makes  no  change  in  the  property.  Lord  Tenterden,  in  the  course 
of  his  judgment,  says  (p.  280) :  "  The  judgment-creditor  has  no  property 
in  the  goods  while  they  remain  in  the  hands  of  the  sheriff."  Here,  the 
defendant  continued  to  be  a  creditor  of  the  bankrupt  until  long  after 
the.fiat 

Petersdorff  {with  whom  was  Byles,  Serjt.),  for  the  defendant.  The 
question  is,  whether  the  facts  stated  bring  this  case  within  the  108th 
section  of  the  6  G.  4,  c.  16.  Although  it  is  not  distinctly  found,  it  suf- 
ficiently appears,  that  the  warrant  of  attorney  was  given  in  the  action 
of  assumpsit,  which  was  adversely  brought  by  the  defendant  against  the 
bankrupt.  If  this  be  so,  then  the'  transaction  is  protected  by  the  1  W, 
4,  c.  7,  s.  7.  Suppose,  in  the  action  on  promises,  the  declaration  had 
been  in  debt,  and  no  advantage  had  been  taken  of  that  irregularity,  and 
judgment  had  been  signed  as  in  an  action  of  debt,  would  not  the  court 
say  that  the  judgment  was  in  an  adverse  suit  ?  [Cresswkll,  J.  What 
was  the  judgment  on  which  the  execution  issued?]  It  was  in  debt. 
[Cresswell,  J.  Then  it  had  nothing  to  do  with  the  action  on  promises. 
Wilde,  C.  J.  It  would  be  improper  for  us  to  hold  the  judgment  on  the 
*AJ.ftn  warrant  *of  attorney  to  be  a  judgment  in  the  action  on  promises.] 
^  With  respect  to  the  main  question,  supposmg  a  distinction  may 
be  drawn  between  the  sale  on  the  8th  and  9th  of  September  and  that  on 
the  13th  of  October,  it  is  submitted,  that,  as  regards  the  former  sale, 
there  was  a  binding  contract  before  the  issuing  of  the  fiat;  which  is  suf- 
ficient to  take  this  case  out  of  the  108th  section  of  the  6  G.  4,  c.  16. 
It  is  true  that  there  was  then  no  handing  over  to  the  purchasers  of  any 
specific  portions  of  the  goods :  but  the  whole  property  in  them  was  dis- 
posed of,  and  a  deposit  was  paid.  Ko  authority  can  be  found  in  which 
it  has  been  held,  that,  to  take  the  case  out  of  that  section,  the  sheriff 
must  not  only  have  sold  the  goods,  but  have  received  the  whole  of  the 
purchase-money.  [Wilde,  C.  J.  It  must  be  such  a  sale  that  the  exe- 
cution-creditor has  ceased  to  be  a  creditor.  If  you  can  make  out  that 
the  contract  between  the  sheriff  and  the  vendees  of  the  goods  had  the 
effect  of  making  the  execution-creditor  no  longer  a  creditor,  you  will 
establish  your  point.]  Supposing  the  sheriff  to  sell,  and  take  a  bond  for 
the  amount,  the  execution-creditor  could  no  longer  sue  on  the  original 
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debt.  [WiLDB,  C.  J.  Suppose  the  sheriff  were  to  sell  on  credit,  would 
that  be  any  satisfaction  of  the  debt  ?]  The  proper  test  is,  when  do  the 
goods  cease  to  be  the  property  of  the  debtor  ?  Do  they  not  cease  to  be 
his  property  when  the  sheriff  sells  ?  [Cresswell,  J.  Supposing  the 
bankrupt  himself  had  sold  the  goods  on  the  8th  and  9th  of  September,  in 
portions  which  were  not  separated  from  the  rest,  would  the  property  in 
them  have  passed  to  the  vendees?]  No.  [Cresswell,  J.  Then, 
would  it  pass  under  the  circumstances  of  the  present  case  ?]  Here,  the 
property  is  either  in  the  sheriff  or  in  the  vendees.  [Cresswell,  J.  If 
in  the  former,  then  the  defendant  is  still  a  creditor  having  security : 
Wymer  v.  Kemble,  6  B.  &  C.  479,  9  D.  &  R.  511.  Wilde,  C.  J.  Could 
*the  vendees  of  the  goods  have  maintained  trover  for  them  ?]  No. 
[Wilde,  C.  J.  Supposing  they  had  been  destroyed  by  fire,  could  ^ 
the  sheriff  have  brought  an  action  for  their  price  ?]  No.  [Wilde,  C.  J. 
Then,  what  change  of  property  is  there  in  the  goods  ?]  A  deposit  was 
paid  on  the  goods  previously  to  the  fiat.  In  what  position  does  the  defend- 
ant stand  as  to  that  deposit  ?  With  respect  to  the  93Z.  13«.  Id.  received 
for  deposits,  it  is  difficult  to  see  how  the  plaintiffs  have  any  claim.  It  is 
submitted,  that,  if  the  sheriff  has  so  dealt  with  the  goods  as  to  become 
responsible  for  them,  the  execution-creditor  ceased  to  be  a  creditor  having 
security.  Suppose  the  sheriff  had  taken  securities  for  the  purchase- 
money,  would  not  the  bankrupt  have  been  discharged  from  the  original 
debt  ?  And  if  so,  the  defendant  would  no  longer  have  been  a  creditor 
having  security.  This  case  is  only  a  step  short  of  that ;  for,  the  sheriff 
takes  the  promises  of  the  vendees.  [Coltman,  J.  But  he  has  the 
goods  in  his  possession  at  the  time  of  the  fiat,  and  the  vendees  are  not 
entitled  to  them  without  paying  the  remainder  of  the  price.]  It  was, 
however,  paid  afterwards,  and  part  of  it  was  received  before  as  a  deposit. 
There  was  part  payment  on  every  lot,  and  a  contract  with  the  vendees 
for  the  rest  of  the  purchase-money.  [Wilde,  C.  J.  The  auctioneer 
could  not  have  been  compelled  to  pay  over  the  deposits ;  he  received 
them  as  a  stakeholder.] 

Wilde,  G.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  court  for  tl\e  whole  of  the  sum  claimed.  The  case  lies 
in  a  narrow  compass.  The  construction  put  upon  the  108th  section  of 
the  S  G.  4,  c.  16,  was  adopted  shortly  after  the  passing  of  the  statute, 
namely,  that  no  creditor  who  has  sued  out  execution  on  a  judgment 
obtained  by  default,  confession,  or  nil  dicit,  is  protected,  until  he  has 
ceased  to  be  a  creditor  having  security.  If  such  a  creditor  *haa  r*gr  a 
received  payment,  and  his  debtor  afterwards  becomes  bankrupt,  *■ 
the  money  cannot  be  recovered  back.  If  he  still  continues  to  have  secu- 
rity for  his  debt,  he  cannot  enforce  such  security  for  his  own  exclusive 
advantage,  but  must  share  rateably  with  the  other  creditors.  The  ques- 
tion is,  was  the  defendant,  at  the  time  of  the  fiat,  a  creditor  having 
security  ?    He  had  obtained  a  judgment,  and  had  issued  execution  thereoOi 
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•ind  had  seized  the  bankrupt's  goods,  which  thereupon  became  a  «ecunty 
:<)  him  for  his  debt.  The  seizure,  however,  had  not  the  effect  of  extin- 
guishing the  debt.  •  He  is,  therefore,  a  creditor  having  security  •  %nd  the 
law  says  that  he  shall  not  avail  himself  of  it,  to  the  prejudice  of  the  other 
creditors.  It  is  contended,  that,  because  the  goods  did  not  continue 
simply  in  the  hands  of  the  sheriff,  but  remained  in  them  subject  to  certain 
contracts  ef  sale,  the  case  is  altered.  It  seems  to  me  that  there  are  no 
grounds  for  that  proposition ;  for,  such  contracts  did  not  extinguish  the 
<lefendant*s  debt,  or  operate  so  as  to  make  him  no  longer  a  creditor  hav- 
ing security.  I  can  see  no  distinction  as  to  the  93Z.  13«.  \d.  It  is  true 
that  sum  came  into  the  hands  of  the  auctioneer  before  the  fiat :  but  it 
was  paid  for  deposits  in  fespect  of  unexecuted  contracts  of  sale,  and  as 
a  security  for  their  fulfilment.  It  appears  to  me  that  it  remained  in  the 
hands  of  the  auctioneer,  subject  to  the  same  legal  rights  as  the  goods 
themselves  ;  and  I  can  see  no  reason  why  the  assignees  are  not  entitled 
to  it  as  well  as  the  rest  of  the  money. 

CoLTMAN,  J.  Although  there  was  originally  a  difficulty  with  regard 
to  the  108th  section  of  the  bankrupt  act,  it  afterwards  received  a  well- 
established  construction.  We  must  look  at  the  state  of  things  at  the 
time  of  the  fi^L  The  goods  were  at  that  time  in  the  hands  of  the  sheriff, 
♦eSl""  ^^^  *^®  defendant  was  a  creditor  *of  th*-  bankrupt  having  security. 
*'  If  the  goods  had  been  before  then  sold  and  handed  over  to  the 
vendees,  the  defendant  would  no  longer  have  been  a  creditor  having 
security.  As  to  the  other  point,  the  auctioneer  held  the  93Z.  13«.  Irf., 
not  as  a  payment,  but  as  a  stakeholder;  and  the  vendor  would  not  have 
been  entitled  to  it,  if  the  sales  had  not  been  afterwards  completed. 

Crbsswell,  J.  I  am  of  the  same  opinion.  There  was  no  perfect  sale 
of  the  goods  previously  to  the  fiat^  bat  an  inchoate  sale  only. 

V.  Williams,  J.,  concurred.  Judgment  for  plaintiffs. 


TEMPSON  and  Another  v.  KNOWLES.     AprU  27. 

B.  and  0.,  members  of  a  railway  committee,  being  indebted  to  A.  in  a  large  sum,  which  A.  sought 
to  recoyer  by  contributions  from  the  committee,  and  A.  having  brought  an  action  against  B., 
and  having  threatened  to  sue  C,  D.  promises  that,  in  consideration  that  A.  will  cease  to  prose- 
cute the  action  brought,  and  will  forbear  to  sue  C,  he,  D.,  will  pay  a  certain  smaller  sum  to  A. 
In  declaring  upon  this  promise,  it  is  not  necessary  to  allege  that  D.  was  a  member  of  the  com- 
mittee or  that  A.  had  any  well-founded  claim  against  the  eoraraitteo,  or  that  the  actions  broagfat 
and  threatened  related  to  the  committee,  or  that  the  plaintiff  was  ready  and  willing  to  axept 
.the  smaller  sum  in  satisfaction  of  the  debt  owing  from  B.  and  C. 

Assumpsit.  The  declaration  stated,  that  the  defendant  and  his  part- 
ner were  solicitors  to,  and  Charles  Greatrex  and  Charles  Shaw  were 
members  of,  a  committee  of  the  Midland  and  South-Eastern  Counties 
Junction  Railway  Company,  and  were  indebted  to  the  plaintiffs  in  a  large 
Ram  of  money,  to  wit,  1000/.,  which  the  plaintiffs  sought  to  recover  from 
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*and  by  contributions  thereto  from  members  of  the  said  committee,  r*^  r  o 
and  for  the  recove'ry  whereof  the  plaintiffs  had  brought  an  action  *■ 
against  Greatrcx  in  the  Common  Pleas,  and  had  tttreatened,  and  then 
intended,  to  bring  an  action  against  Shaw ;  that  thereupon,  whilst  the  said 
action  was  so  depending  against  Greatrex,  the  defendant,  in  consideration 
of  the  premises,  and  also  in  consideration  that  the  plaintiffs  would  cease  to 
prosecute,  and  would  stay  the  proceedings  in,  the  action  against  Greatrex, 
and  would  not  take  any  proceedings  against  Shaw,  promised  the  plaintiffs, 
that,  unless  the  amount  realiced  by  the  contributions  of  the  committee  should 
be  sufficient  to  liquidate  the  said  claim  of  the  plaintiffs  on  or  before  the  1st 
of  May  then  next,  he  the  defendant  would  pay  to  the  plaintiffs  SOL  in  dis- 
charge of  all  claims  which  the  plaintiffs  might  have  in  connexion  with  the 
company,  against  Greatrex  and  Shaw, — averment,  that  the  plaintiffs  had 
ceased  to  prosecute  the  action  against  Greatrex,  and  had  stayed  proceedings 
therein,  and  that  they  had  not  taken  any  proceedings  against  Shaw ;  that 
the  amount  realized  by  such  contributions  was  not  sufficient  to  liquidate  the 
said  claims  of  the  plaintiffs  on  or  before  the  said  first  day  of  May,  but 
that,  on  the  contrary  thereof,  the  sun^  so  realieed  amounted  to  less  than 
the  said  claim,  to  wit,  to  500/.,  and  no  more ;  and  that  the  plaintiffs  had 
not  realized  the  said  claim  from  such  contributions,  or  from  any  of  them, 
— notice,  and  request  and  refusal  to  pay  the  SOL 

General  demurrer  and  joinder. 

Phipsoiu,  in  support  of  the  demurrer.  No  breach  of  promise  is  shown. 
The  declaration  ought  to  show  a  claim  of  the  same  nature  as  the  pro- 
mise ;  but  it  is  not  stated  that  Greatrex  and  Shaw  were  indebted  a$ 
memberB  of  the  company^  or  that  the  debt  had  anything  to  *do  r*f»cq 
with  the  company.  The  allegation  is,  that  the  defendant,  jointly 
with  his  partner,  was  solicitor  to,  and  Greatrex  and  Shaw  w^ere  members 
of,  the  committee,  and  were  indebted  to  the  plaintiffs.  Construed  gram- 
matically, this  would  import  that  all  four  were  indebted.  The  words 
"  in  connexion  with  the  company"  relate  to  the  connexion  of  the  plain- 
tiffs with  the  company ;  and  the  declaration  ought  to  have  disclosed  same 
claim  which  the  plaintiffs  had  against  Greatrex  and  Shaw  in  connexion 
with  the  company.  [V.  Williams,  J.  The  declaration  seems  to  ascertain 
the  effect  the  payment  was  to  have.  Wilde,  C.  J.  Supposing  the  pro 
mise  had  been  to  pay  SOL  in  full  of  all  demands,  would  it  have  been 
necessary  to  show  that  there  were  any  demands  ?  Coltman,  J.  The 
promise  is,  to  pay  SOL  in  discharge  of  all  and  every  claim  which  the  ■ 
plaintiffs  might  have,  in  connexion  with  the  company,  againt  Greatrex 
and  Shaw ;  not  at  all  affirming  that  there  were  any  claims.]  If  the 
plaintiff  had  declared  upon  a  promise  to  pay  80/.  simply,  there  would 
have  been  a  variance.  The  promise  must  be  construed  to  mean,  th<it 
the  defendant  will  pay  any  claims  which  the  plaintiffs  can  substantiate, 
not  exceeding  30/.  It  does  not  appear  that  the  plaintiffs  were  willing  to 
accept  the  ZOL  in  satisfaction. 
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Wilde,  C.  J.  As  I  read  the  declaration,  the  objections  raised  in  th« 
argument,  on  the  part  of  the  defendant,  are  not  well  founded.  The 
declaration  states,  that  the  plaintiff  had  a  claim  against  Creatrex  and 
Shaw  for  1000/.,  and  that,  in  consideration  that  he  would  cease  to  pro 
secute  an  action  which  he  had  commenced  against  Greatrex,  and  would 
forbear  to  sue  Shaw,  the  defendant  promised  to  pay  the  plaintiffs  302.  in 
discharge  of  their  claims,  in  connexion  with  the  railway  company,  against 
Greatrex  and  Shaw.  It  is  said  that  there  may  have  been  no  such  claims. 
*6541  ^®^^*^P^  there  were  none.  The  *defendant  says,  in  effect,  "I 
will  pay  you  30Z.,  provided  you  will  take  it  in  satisfaction  of  all 
claims  you  may  have  upon  Greatrex  and  Shaw,  in  connexion  with  the 
company."  Although  there  were  no  claim,  the  defendant  might  stipu- 
late for  the  renunciation  of  the  possibility  of  claim,  engaging  to  paj 
30i.  absolutely.  Such  an  arrangement  might  be  very  reasonable,  because, 
although  contribution  only  was  sought,  a  liability  might  remain  for  a 
much  larger  sum  than  30Z. 

CoLTMAN,  J.  It  seems  to  me  that  the  declaration  is  quite  sufficient. 
It  begins  by  setting  out  a  debt  due  from  Greatrex  and  Shaw,  but  does 
not  state  that  the  debt  is  due  in  respect  of  the  company.  The  defendant 
promises  to  pay  30Z.,  which  is  to  operate  in  discharge  of  the  debt. 

•  Gresswell,  J.     I  am  of  the  same  opinion. 

V.  Williams,  J.,  concurred.  Judgment  for  the  plaintiff.(a) 

(a)  See  WUson  v.  Beran,  post,  p.  673. 


WOODHAMS  V.  NEWMAN.    Maj  1. 

A  defendant  ie  not  entiUod  to  enter  a  suggestion  to  deprive  a  plaintiff  of  cost^,  under  the  129th 
section  of  the  connty-oourts  act,  9  A  10  Vict  c.  95,  where  the  debt  or  demand,  originalljr  ex- 
oeeding  20^.,  is  rednoed  below  that  snm  by  a  claim  of  set-off. 

The  words  **  on  balance  of  account  or  otherwise/'  in  s.  58,  have  reference  to  a  debt  reduced  b? 
payments,  or  a  balance  settled  and  ascertained  before  action  brought 

This  was  an  action  of  debt  for  work  and  labour  and  materials,  goods 
sold  and  delivered,  money  paid,  and  money  found  due  upon  an  account 
stated. 

•6551  *Pleas,-*-first,  except  as  to  so  much  of  the  causes  of  action  in 
the  declaration  mentioned  as  related  to  the  sum  of  18Z.  4<.  2d.. 
parcel  of  the  moneys  in  the  declaration  mentioned,  and  the  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  non-payment  thereof,  nunqtiam  in- 
debitatus; secondly,  except  as  in  the  introductory  part  of  the  first  plea  was 
excepted,  a  set-off  for  work  and  labour,  goods  sold  and  delivered,  money 
lent,  money  paid,  money  had  and  received,  and  money  found  due  upon  an 
account  stated ;— thirdly,  as  to  the  said  sum  tjf  18/.  4«.  2d.,  parcel,  4c., 
and  the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-pay. 
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taent  thereof,  payment  of  that  sum  and  1^.  into  court,  and  no  daran^'g 
uUrd. 

The  plaintiff  joined  issue  on  the  first  plea,  pleaded  never  indebted  to 
the  second,  and  took  the  money  out  of  court  in  satisfaction  pro  tanto. 

At  the  trial,  at  the  first  sitting  in  Middlesex  in  this  term,  the  plaintiff 
proved  that  the  defendant  was  indebted  to  him,  in  respect  of  the  causes 
of  action  in  the  declaration,  to  the  amount  of  84^.  11«.  5d,  beyond  the 
sum  paid  into  court.  The  defendant  claimed  to  set  off  a  demand  amount- 
ing to  84/.  17«.  4J(f.,  which,  with  the  exception  of  one  item,  was  not 
disputed. 

The  jury  having  returned  a  verdict  for  20«.  only  beyond  the  sum  paid 
into  court,  and  the  judge  having  declined  to  certify,  under  the  129th 
section  of  the  9  &  10  Yict.  c.  95,  that  the  action  wa;s  fit  to  be  brought 
in  the  superior  court, 

R.  Clarke^  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  he  should  not  bring*  in  the  record,  and 
the  defendant  be  at  liberty  to  enter  a  suggestion  thereon  to  deprive  the 
plaintiff  of  his  costs,  he  having  obtained  a  verdict  for  a  less  sum  than 
20/.,  and  the  demand  being  one  for  the  *recovery  of  which  a  r*gcg 
plaint  might  have  been  entered  in  a  county-court,  pursuant  to 
the  statute  9  k  10  Vict.  c.  95.  The  affidavit  upon  which  the  motion  was 
founded,  stated,  that  the  plaintiff  "is  a  plumber  and  glazier,  and  resides, 
and  carries  on  business,  at  47  High  Street,  Portland-Town,  in  the  county 
of  Middlesex ;"  that  the  action  was  commenced  on  the  8th  of  February, 
1849 ;  that,  at  the  trial,  the  plaintiff  proved  a  demand  exceeding  20/., 
and  the  defendant  proved  a  set- off  to  such  an  amount  as  reduced  the 
plaintiff's  demand  to  a  less  sum  than  20/.,  including  the  moneys  paid 
into  court,  and  that  thereupon  the  jury  gave  a  verdict  for  the  plaintiff 
for  20#.,  and  no  more ;  that,  before  and  at  the  time  of  the  commence- 
ment of  the  action,  the  deponent  (the  defendant)  dwelt  and  carried  on 
his  business  at  St.  Paul's  Road,  Camden-Town,  in  the  county  of  Middle- 
sex, and  that'  all  the  work  mentioned  in  the  plaintiff's  particulars  of 
demand,  and  alleged  in  the  declaration  to  have  been  done,  and  the 
materials  for  the  same  provided,  and  in  respect  of  which  said  work  and 
materials  the  .said  verdict  was,  in  part,  so  obtained  as  aforesaid,  were  so 
done  and  provided  at  Camden-Town  aforesaid,  and  at  St.  John's  Wood, 
in  the  said  county  of  Middlesex  ;  and  that  all  the  goods  mentioned  in  the 
said  particulars  of  demand  were  purchased  by  the  deponent  of  and  from 
the  plaintiff  at  Portland-Town  aforesaid,  and  delivered  to  the  servants 
of  the  deponent  at  Portland-Town  aforesaid,  being  the  sale  and  delivery 
in  the  declaration  mentioned,  and  in  respect  whereof  the  said  verdict 
was  in  part  obtained  as  aforesaid  ;  that,  at  the  time  when  this  action 
was  commenced,  the  plaintiff  did  not  dwell  more  than  twenty  miles  from 
the  defendant,  and  did,  and  still  does,  dwell  within  twenty  miles  of  the 
defendant ;  taat  the  cause  of  action  arose,  in  some  material  point,  within 
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the  jurisdiction  of  the  county-court  within  which  the  defendant  dweh 
♦fi^"!  *^^  carried  on  *hi8  business  at  the  time  this  action  was  com- 
"^  menced ;  that  the  place  where  the  defendant  dwelt  before  and  at 
the  time  when  this  action  was  commenced  as  aforesaid,  and  where  he 
still  dwells,  and  where  the  said  work  was  done  and  the  said  materials 
provided  and  the  said  goods  delivered  as  aforesaid,  was,  at  the  time  when 
this  action  was  commenced,  and  still  is,  within  the  jurisdiction  of  the 
county-court  of  Middlesex,  and  that  such  county-court  was  opened  and 
Cijtablished,  and  a  plaint  might  have  been  entered  in  the  said  court  for 
the  sum  recovered  from  this  deponent  by  the  plaintiff  in  this  action,  and 
due  from  the  deponent  to  the  plaintiff,  before  and  at  the  time  that  this 
action  was  commenced,  and  the  deponent  then  was  liable  to  have  been 
summoned  in  the  said  county-court  for  the  sum  recovered  against  him  in 
this  action.  The  affidavit  then  proceeded  to  negative  that  either  of  the 
parties  was  an  officer  of  the  county-court,  and  to  negative  that  the  judge 
had  certified  under  s.  129,  and  concluded  with  an  averment,  that,  with 
the  exception  of  one  item  of  4«.  alleged  to  have  been  paid  by  the  plain- 
tiff for  the  deponent,  and  which,  if  paid,  was  paid  within  the  jurisdic- 
tion of  the  county-court  of  Middlesex  aforesaid, — and  in  respect  of 
which,  to  the  best  of  the  deponent's  knowledge  and  belief,  no  evidence 
was  given  upon  the  trial  of  this  cause, — the  plaintiff's  particular  of 
demand  irt  the  action  related  only  to  the  work  done  and  the  materials 
provided,  and  to  the  goods  sold  and  delivered  by  the  plaintiff  to  the  depo- 
ent,  which  were  thereinbefore  mentioned. 

Prentiee  now  showed  cause,  upon  an  affidavit,  stating,  amongst  other 
things,  that  no  account  had  been  stated  by  and  between  the  plaintiff  and 
defendant,  or  any  balance  ascertained  to  'be  due  and  owing  from  the 
defendant  to  the  plaintiff,  before  the  commencement  of  the  suit.  The 
♦6581  *^®^*^*  upon  which  this  rule  was  *obtained,  is  insufficient ;  it 
■*  does  not  allege, — as  it  ought  to  do,  Brooker  v.  Cooper,  18  Law 
Journ.  N.  S.,  Exch.  41,— *-that,  at  the  time  of  the  commencement  of  the 
suit,  the  plaintiff  and  defendant  were  resident  within  twenty  miles  of 
each  other,  (a) 

A  case  of  reduction  of  the  demand  by  set-off  is  not  within  the  words, 
or  the  policy,  of  the  statute  9  &  10  Vict.  c.  95.  The  58th  section, 
which  defines  the  jurisdiction  of  the  county-court,  enacts,  "  that  all  pleas 
of  personal  actions,  where  the  debt  or  damage  claimed  is  not  more  than 
20Z.,  whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the 
county-court,  without  writ ;  and  all  such  actions  brought  in  the  said 
court  shall  be  heard  and  determined  in  a  summary  way  in  a  court  con- 
stituted under  this  act,  and  according  to  the  provisions  of  this  act:'*  and 
then  follows  a  proviso  which  is  inapplicable  to  this  case.  The  only  other 
sections  that  have  any  bearing  upon  this  question  are,  the  128th  and  the 
I29th.     The  128th  enacts,  "that  all  actions  and  proceedings  which 

(a)  The  affidavit  upon  whielt  cause  waa  shown  supplied  this  defect. 
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before  the  passing  of  this  act  might  have  been  brought  in  any  of  Her 
Majesty's  superior  courts  of  record, — where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant, — or.  where  the  cause  of  action 
did  not  arise  wholly,  or  in  some  material  point,  within  the  jurisdiction 
of  the  court  within  which  the  defendant  dwells  or  carries  on  his  busi- 
ness at  the  time  of  the  action  brought, — or,  where  any  oflBcer  of  the 
county-court  shall  be  a  party,  except  in  respect  of  any  claim  to  any 
goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  or  the 
proceeds  or  value  thereof, — may  be  brought  and  determined  in  any  such 
superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this 
act  had  not  been  passed."  And  the  129th  section  enacts,  ''that,  if  any 
♦action  shall  be  commenced,  after  the  passing  of  this  act,  in  any  r»/»rQ 
of  Her  Majesty's  superior  courts  of  record,  for  any  other  cause  *■ 
than  those  lastly-hereinbcfore  specified,  for  which  a  plaint  might  have 
been  entered  in  any  court  holden  under  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than  201,  if  the  said  action  is 
founded  on  contract,  or  less  than  5/.  if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs ; 
and,  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall 
be  entitled  to  his  costs  as  between  attorney  and  client ;  unless,  in  either 
case,  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in  such  superior  court.** 
Under  the  old  courts  of  requests  acts,  the  suggestion  to  deprive  the 
plaintiff  of  costs,  or  to  entitle  the  defendant  to  costs,  was  only  allowed 
where  the  debt,  originally  above,  was  reduced  below  the  limited  amount 
by  part  payment,  Clark  v.  Askew,  8  East,  28  ;(a)  Horn  v.  Hughes,  8  East, 
847  ;(6)  Fountain  v.  Young,  1  Taunt.  60  ;{c)  Walker  v.  Watson,  8  Bingh. 
414, 1  M.  &  Scott,  674  ;{d)  or  by  a  plea  of  the  statute  of  limitations,  Ro- 
thery  v.  Munnings,  1  B.  &  Ad.  18,  n  ;(e)  infancy,  Bateman  v.  Smith,  14 
East,  301  ;[g)  or  the  statute  of  limitations,  S  til  well  v.  Bracher,  1  D.  &  L. 
131  ;(/i)  the  statutes  did  not  apply  to  cases  where  the  demand  was  reduced 
by  a  set-off,  Pitts  v.  Carpenter,  2  Stra.  1191,  1  Wils.  19  ;(i)  Gross  v. 
Fisher,  3  Wils.  48  ;{k)  Cottle  v.  *Langman,  9  J.  B.  Moore,  625  ;{I)  ^^^qq 
Jenkinson  v.  Morton,  1  M.  &  W.  300,  Tyrwh.  &  G.  696,  5  Dowl.  •■ 
P.  0.  74  ;(7?i)  Bailey  v.  Chitty,  2  M.  &  W.  28,  5  Dowl.  P.  C.  307.(w)  In 
Jones  V.  Harris,  1  DowL  P.  C.  374,(o)  Taunton,  J.,  says :  "  The  cases 

(a)  On  the  Soathwark  act,  22  O.  2,  o.  47,  b.  6. 

(b)  On  the  London  aot,  30  A  40  G.  3,  c.  cir.  b.  12. 

(c)  On  the  Southwark  act,  46  0.  3,  o.  Ixzxvii.  b.  12. 

(d)  On  the  Halifax  act,  17  G.  3,  c.  xv.  b.  30. 

(e)  On  the  London  apt,  39  A  40  G.  3,  c.  cir.  s.  12. 
(y)  On  the  Middle9ex  act,  33  G.  2,  c.  33,  b.  19. 
(h)  On  the  Middlesex  acU  23  G.  2,  c.  33,  b.  19. 

(«)  On  the  London  act,  8  Jac.  1,  o.  15. 
(k)  On  the  Mtddleecx  act,  23  G.  2,  c.  33,  b.  19. 
(0  On  the  Bath  acN  45  G.  3,  c.  Ixrii.  b.  47. 
(m)  On  the  Middlesex  act,  23  G.  2,  c.  33,  b.  19. 
(w)  On  the  MiddJe.Kex  act,  23  G.  2,  c.  33,  b.  19. 
{o)  On  the  Middlesex  act,  23  G.  2,  o.  33,  b.  19. 
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of  Bateman  v.  Smith  and  Chadwick  v.  Banning,  5  B.  &  C.  532,  8  D.  & 
R.  155,(a)  show,  that,  if  the  damages  found  by  the  jury  for  the  plaintiff 
are  reduced  to  less  than  4iD«.,  in  consequence  of  the  original  contract 
between  the  parties,  or  of  part  payments  before  action  brought,  the  de- 
fendant is  entitled  to  double  costs  under  this  act.  But,  if  the  plaintiff 
had  an  original  demand  against  the  defendant,  exceeding  40«.,  and  for 
which  a  verdict  must  have  been  found  at  common  law,  before  the  statute 
which  gave  the  set-off,  the  case  might  be  very  different.  It  is  not  neces- 
sary now  to  give  any  opinion  on  that  point ;  there  are  very  good  reasons 
why  a  case^in  which  the  plaintiff's  demand  is  reduced  by  a  set-off  should 
be  exempted  from  the  operation  of  the  statute.  Those  reasons  may  be 
found  very  pointedly  and  very  strongly  expressed  in  the  case  of  Pitt  v. 
Carpenter.  The  court  there  observed — '  How  could  the  plaintiff  tell 
whether  the  defendant  would  set  off  anything  in  that  action,  so  as  to  be 
bound  to  choose  that  jurisdiction  ?  Besides,  he  has  in  effect  recovered 
4Z.  15«.  Sd, ;  because  a  debt  which  he  must  otherwise  have  paid,  is  now 
satisfied.*  "  So,  in  Cottle  v.  Langman,  Bkst,  C.  J.,  says:  "It  would  be 
an  act  of  injustice  to  the  plaintiff,  if  this  application  were  allowed  to 
prevail ;  for,  the  defendant  was  indebted  to  him  in  the  sum  of  22Z. ;  and, 
although  he  was  aware  that  the  latter  had  a  counter-claim,  yet  he  refused 
to  give  him  an  account  of  it ;  and  it  did  not  necessarily  follow  that  the 
♦fifill  d^f®*^^*^*  would  plead  a  set-off,  or  ^deliver  particulars,  so  as  to 
-*  reduce  the  plaintiff's  original  demand  below  101.  If  he  had  sued 
the  defendant  under  the  local  act,  he  could  only  have  recovered  to  that 
amount ;  and  the  latter  might  then  have  commenced  an  action  against 
him  for  the  amount  of  his  set-off."  It  being  at  the  defendant's  option 
to  set  off  the  cross  demand  or  not,  the  plaintiff  could  not  safely  proceed 
for  the  balance  only.  [Wilde,  C.  J.  The  judge  would  have  first  to 
decide  upon  the  amount  of  the  plaintiff's  demand,  and  then  to  inquire  as 
to  the  defendant's  set-off,  and  so  balance  the  account.  I  think  it  is  im- 
possible that  such  a  case  can  be  within  the  act.] 

The  defendant's  aflidavit  does  not  show  within  which  of  the  eleven  dis- 
tricts into  which  Middlesex  is  divided,  the  cause  of  action  arose,  or  the 
parties  resided  at  the  time  of  the  commencement  of  the  action. (J)  The 
"  county-eourt  of  Middlesex"  is,  in  s.  12,  recognised  as  the  court  which 
is  regulated  by  the  23  G.  2,  c.  33. 

At  all  events,  the  plaintiff  would  be  entitled  to  the  costs  up  to  the  time 
of  paying  money  into  court. 

R.  Clarke,  in  support  of  his  rule.  In  Fairbrass  v.  Pettit,  12  M.  &  W. 
453,  1  D.  &  L.  622,(c)  Parke,  B.,  says  i  ''  The  sum  recovered  by  ver- 
dict, and  not  the  amount  claimed,  is  to  bo  considered  the  debt  for  which 
the  action  is  brought.     That  was  so  decided  in  Shaddick  v,  Bemett,  4 

(a)  On  the  Middlesex  act,  23  G.  2,  c.  33,  8.  19. 

(6)  The  aflSdavit  <9ceins  to  be  had  in  form,  as  misnaming  the  court,  and  in  subBtaDO^  bTr0a«oi] 
of  It?  ^vin<;  imperfect  information  as  to  the  district  in  which  the  cause  of  action  a:'^«  and  the 
parti  OS  resided.     See  Hayter  v.  Fish,  6  Man.  Qr.  A  S.  568. 

(«)  On  the  S^indwioh  aci,  47  Q.  3,  c.  xxxr.  b.  45. 
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B.  k  C.  769,  7  D.  &  R.  229, (a)  which  must  govern  the  present  case." 
The  like  was  held  in  Drews  v.  Coles,  2  Tyrwh.  603,  where  the  demand 
having  been  reduced  by  a  set-off  so  as  to  bring  it  within  the  Bradford 
court  of  ^requests  acts,(6)  the  court  ordered  a  suggestion  to  be  , , 
entered,  to  deprive  the  plaintiff  of  costs.  The  cases  of  Pitts  v,  ^ 
Carpenter,  Gross  v.  Fisher,  Cottle  v.  Langman,  Jenkirfion  v.  Morton, 
and  Bailey  v.  Chitty, — turned  upon  the  particular  language  of  the  seve- 
ral statutes.  Whether  the  demand  be  reduced  by  payment,  by  tender, 
or  by  set-off,  can  make  no  difference.  In  Laing  v.  Chatham,  1  Campb. 
252,  it  was  ruled  by  Lord  Ellenborough,  that,  where  the;  defendant 
has  a  set-off  against  the  plaintiff,  of  which  he  gives  notice  under  the 
statute,  but  does  not  appear  at  the  trial,  to  offer  evidence  of  it,  the  plain- 
tiff may  either  take  a  verdict  for  the  whole  sum  he  proves  to  be  due  to 
him,  subject  to  be  reduced  to  the  sum  really  due  on  a  balance  of  accounts, 
if  the  defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  set- 
oflf;  or  he  may  take  a  verdict  for  the  smaller  sum,  with  a  special  endorse- 
ment on  the  postea^  as  a  foundation  for  the  court  to  order  a  stay  of  pro- 
ceedings, if  another  action  should  be  brought  for  the  account  of  the  sot- 
off.((r)  That  case  shows  that  there  is  no  such  difficulty  as  is  suggested  on 
the  other  side.  [Wilde,  J.  What  would  be  the  plaintiff's  position,  in  the 
case  put,  if  the  defendant  brought  his  action  in  another  court  ^d)  Maule, 
J.  How  would  the  plaintiff  have  framed  his  plaint  in  the  county-court, 
if  he  had  wanted  to  try  what  was  tried  here  ?]  The  68th  section,  which 
gives  jurisdiction  to  the  county-court  where  the  debt  or  damage  claimed 
is  not  more  than  20/.,  "whether  on  balance  of  account  or  otherwise,** 
clearly  embraces  reduction  by  set-off.  [Maule,  J.  Surely  it  cannot 
mean  balanced  by  set-off.] 

Wilde,  C.  J.  I  am  of  opinion  that  this  case  does  not  fall  within  the 
9  &  10  Vict.  c.  95,  and  therefore  that  the  defendant  is  not  entitled  to  enter 
a  suggestion  upon  *the  record  to  deprive  the  plaintiff  of  costs,  r^ppo 
The* application  is  founded  upon  the  129th  section  of  the  act,  which  *- 
enacts,  that,  "  if  any  action  shall  be  commenced,  after  the  passing  of  this 
act,  in  any  of  Her  Majesty's  superior  courts  of  record,  for  any  cause 
other  than  those  lastly  hereinbefore  specified,(e)  for  which  a  plaint  might 
have  been  entered  in  any  court  holden  under  this  act,  and  a  verdict  shall 
be  found  for  the  plaintiff  for  a  less  sum  than  20/.  if  the  said  action  is 
founded  on  contract,  or  less  than  51.  if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  that  sum  only,  and  no  costs." 

(a)  On  the  London  act,  39  A  40  G.  3,  c.  civ.  8. 12. 

(6)  3  G.  3,  0.  xix.,  and  47  G.  3,  sess.  2,  c.  xxzix. 

(c)  VidepoBty  p.  672.  (rf)  Vide  pott,  671. 

(«)  That  18,  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant;  or  where 
the  caose  of  action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defen>lant  dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought;  or  where  any  officer  of  the  county-court  is  a  party, — except  in  respect  of  any  claim  i' 
any  goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  or  the  proceeds  or  valat 
thereof:  b.  128. 
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Before,  therefore,  a  plaintiff  can  be  deprived  of  costs  under  that  section, 
the  verdict  must  have  been  obtained  in  respect  of  a  demand  for  which  a 
plaint  might  have  been  levied  in  a  county-court.  In  construing  this  act, 
our  attention  is  not  to  be  confined  to  the  particular  section.:  regard  must 
be  had  to  the  general  scope  of  its  provisions.  The  58th  section  is  con- 
sidered as  bearing  upon  the  question  now  before  us,  and  as  assistbg  the 
construction  of  s.  129  :  the  one  section  limits  the  power  of  the  superior 
courts,  in  certain  cases,  to  the  giving  judgment  for  the  debt,  without  costs ; 
the  other  regulates  and  defines  the  jurisdiction  conferred  upon  the  county- 
court.  It  is  said  that  this  is  a  case  in  which  a  plaint  might  have  been 
levied  in  the  county-court,  by  force  of  the  58th  section,  which, — subject 
to  a  proviso  not  applicable  here, — enacts  that  all  pleas  of  personal 
*6641  *c*i^^8>  where  the  debt  or  damage  claimed  is  not  *more  than  20/., 
whether  on  balance  of  account  or  otherwise^  may  be  holden  in  the 
county-court  without  writ :  for,  that  a  debt  or  demand  originally  exceed- 
ing 20/.,  but  reduced  by  set-off  below  that  sum,  falls  expressly  withjn 
the  words  "  claimed  on  balance  of  account  or  otherwise."  It  seems  clear 
to  me  that  these  words  were  meant  to  apply  to  accounts  that  have  been 
adjusted  and  balanced  by  the  paties,  or  reduced  within  the  prescribed 
limits  by  payments.  Still,  whatever  the  meaning  of  the  words,  this  is 
not  a  case  wherein  a  plaint  might  have  been  levied  in  the  county-conrt. 
The  legislature  evidently  intended  to  confine  the  jurisdiction  of  these 
courts  to  small  demands  not  requiring  the  intervention  of  a  jury :  other- 
wise, one  cannot  very  well  see  the  reason  for  limiting  the  amount  reco- 
verable at  all.  Very  intricate  and  important  questions  might  arise  in  a 
case  of  this  sort.  The  right  of  the  one  party  or  the  other  to  the  verdict, 
might  depend  upon  one  entire  item  to  the  amount  of  50?.,  or  any  larger 
sum.  In  considering  whether  the  construction  we  are  invited  to  put  upon 
the  statute  is  or  is  not  the  true  one,  we  must  not  shut  our  eyes  to  the 
inconveniences  to  which  it  might  lead.  What  was  the  amount  of  the  debt 
claimed  in  this  case  ?  The  plaintift'*s  demand  exceeded  100/.  The  county- 
court  must  have  determined,  whether,  and  to  what  extent,  that  demand 
was  established,  before  proceeding  to  consider  to  what  extent  it  was 
reduced  by  the  defendant's  set-off.  Here,  in  the  result,  a  balance  a  little 
below  20/.,  in  favour  of  the  plaintiff,  is  arrived  at,  in  ascertaining  what 
was  due  to  either  party  in  respect  of  two  several  accounts  each  consider- 
ably exceeding  that  sum.  How  could  the  plaintiff  in  such  a  case  levy  a 
plaint  in  the  county-court  ?  •  He  has  no  means  of  knowing  that  the 
defendant  will  avail  himself  of  his  right  of  set-off;  nor  could  he,  by 
giving  the  defendant  credit  for  the  amount  he  conceived  to  be  due  to  him, 
*6651  P^®^^^^  *'^®  defendant  *frora  taking  the  opinion  of  a  superior  court 
^  upon  the  subject  of  his  counter-claim.  The  plaintiff,  therefore, 
would  have  no  certain  means  of  coming  to  a  conclusion  as  to  the  amount, 
or,  in  many  cases,  as  to  the  nature,  of  the  set-off.  I  do  not  perceive  how 
a  plaintiff,  generally  speaking,  could,  under  such  circumstances,  levy  a 
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plaint  in  the  county-court.  I  therefore  think  the  present  case  is  neither 
within  the  words  or  the  meaning  of  the  act.  It  never  could  have  been 
intended  that  these  inferior  tribunals  should  be  engaged  in  the  discussion 
of  mutual  claims  to  an  unlimited  amount,  merely  because  the  ultimate 
balance  might,  by  means  of  a  set-off,  be  reduced  to  less  than  201.  For 
these  reasons,  it  appears  to  me  that  the  rule  was  moved  upon  a  miscon- 
struction of  the  act,  and  must  be  discharged. 

CoLTMAN,  J.  The  cases  decided  upon  the  old  courts  of  requests  acts, 
seem  to  me  to  have  a  very  considerable  bearing  upon  this  question.  The 
principle  they  furnish,  is,  that  these  inferior  courts,  which  we];e  established 
for  the  recovery  of  debts  and  demands  of  small  amount,  are  not  to 
assume  to  themselves  jurisdiction  in  a  case  which  in  point  of  fact  involves 
the  decision  of  two  several  actions  of  large  amount.  The  words  of  the 
58th  section,  which  give  the  jurisdiction,  give  it  in  cases  "  where  the 
debt  or  damage  claimed  is  not  more  than  20Z.,  whether  on  balance  of 
account  or  otherwise."  The  cases  undoubtedly  show  that  the  sum  claimed 
is  in  general  to  be  measured  by  the  amount  recovered  by  the  verdict. 
But  those  were  cases  where  the  amount  really  due  was  shown,  before 
the  jury,  to  be  less  than  the  sum  for  which  the  plaintiff  originally  went, 
and  not  cases  where  the  demand  was  reduced  by  a  claim  of  set-off. 
They  do  not,  therefore,  apply  to  this  case.  I  think  this  is  a  matter  for 
which  the  plaintiff  could  not  have  levied  a  plaint  in  *the  county-  r*ggg 
court ;  and,  if  so,  it  is  idle  to  contend  that  he  was  precluded  '- 
from  suing  in  the  superior  courts. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  an  application  founded 
upon  the  129th  section  of  the  county-court  act,  by  which  the  defendant 
seeks  to  deprive  the  plaintiff  of  costs,  on  the  ground  that  he  commenced 
his  action  in  a  superior  court,  for  a  cause,  other  than  those  described  in 
the  128th  section,  for  which  a  plaint  might  have  been  entered  in  a 
county-court  under  the  act.  The  simple  question,  therefore,  is,  whether 
the  plaintiff's  cause  .of  action  was  one  for  which  a  plaint  might  have 
been  entered  in  the  county-court.  I  conceive,  that,  if  the  case  had  been 
one  in  which  the  plaintiff  might  have  had  the  same  measure  of  justice 
meted  out  to  him  by  the  county-court,  as  he  could  in  the  superior  court, 
he  ought  to  be  deprived  of  the  costs  he  has  incurred  in  needlessly  suing 
before  the  more  expensive  tribunal.  To  deprive  a  party  of  costs  for 
suing  in  a  superior  court,  when  he  could  not  proceed  in  the  county-court 
with  effect,  would  be  a  practical  absurdity :  it  would  be  giving  a  forced 
construction  to  the  language  of  the  act,  and  making  it  an  engine  ot 
oppression.  TRe  plaintiff  in  the  present  case  clearly  could  not  have 
obtained  full  justice  in  the  county-court.  If  he  stated  his  whole  claim, 
it  would  show  that  he  was  not  entitled  to  sue  in  the  county-court.  If 
he  entered  his  plaint  for  201,  or  less,  he  must  abandon  the  rest  r*gg7 
of   his  claim  '/i^     The   defendant   could   not  be  compelled    *to 

(a'  Toder  8.  63,  which  enacts,  "  that  it  shall  not  be  lawful  for  any  plaintifT  to  divide  any  causfl 
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bring  forward  his  counter-claim  in  the  county-court :  or,  he  might  set  off 
his  demand  to  the  extent  of  20/.,  leaving  the  residue  to  be  the  subject 
of  a  future  action  in  the  superior  or  inferior  court,  as  the  case  might  be  ; 
in  which  action  the  plaintiff  in  the  former  action  could  not,  by  set-off  or 
otherwise,  avail  himself  of  the  abandoned  portion  of  his  claim.  The 
58th  section  enacts  that  all  pleas  of  personal  actions,  where  the  debt  or 
damage  claimed  is  not  more  than  20?.,  whether  on  balance  of  account  or 
otherwise,  may  be  holden  in  the  county-court.  This  clearly  is  not  a 
claim  on  balance  of  account.  Those  words,  I  conceive,  mean  this — 
Suppose  a  claim  to  be  preferred  in  the  county-court  for  a  sum  below  20Z., 
and  it  appears  that  the  debt  originally  exceeded  20?.,  but  has  been 
reduced  by  payment  or  otherwise  before  action  brought,  the  defendant 
shall  not  be  entitled  to  say  that  the  case  is  without  the  jurisdiction  of 
the  county-court,  because  the  debt  originally  exceeded  20Z.  The  verdict 
is  the  criterion  of  the  amount  of  the  claim :  but,  in  my  opinion,  the 
statute  never  was  meant  to  apply  to  the  case  of  a  demand  reduced  by- 
set-off. 

Cress  WELL,  J.  I  am  entirely  of  the  same  opinion.  The  129th  sec- 
tion deprives  the  plaintiff  of  costs  only  where  the  action  is  brought  in  a 
superior  court  for  a  cause, — not  within  the  exceptions, — for  which  a 
plaint  might  have  been  -entered  in  a  court  holden  under  the  9  &  10  Vict, 
c.  95,  and  where  the  amount  of  the  debt  or  demand  for  which  a  verdict 
has  been  recovered  does  not  exceed  201.  The  jurisdiction  conferred 
upon  the  county-court  by  s.  58,  is  not  to  be  ousted  by  alleging,  and 
*6681  ^'*^^*'^S  *^  prove,  a  demand  exceeding  20L  It  cannot  *be  truly 
said  that  the  sum  claimed  in  this  case  was  due  upon  any  balance 
of  accounts.  There  had  been  no  balance  ascertained  and  struck  between 
the  parties,  in  consequence  of  cross-claims,  or  payments  on  account,  or 
otherwise.  Limiting  a  claim  to  an  amount  recoverable  in  the  county- 
court,  and  abandoning  the  excess,  is  a  matter  wholly  independent  of  any 
question  of  set-off.  It  is  always  optional  with  the  defendant  to  avail 
himself  of  his  set-off  or  not :  and  by  s.  76,  the  set-off  is  expressly 
excluded,  without  the  consent  of  the  plaintiff,  unless  the  defendant  shall 
have  given  to  the  clerk  of  the  court  such  notice  thereof  as  the  rules 
made  for  the  regulation  of  the  practice  of  the  court  direct.(a)  For 
these  reasons,(6)  I  am  of  opinion  that  this  case  does  not  fall  within  the 

of  action,  for  the  purpose  of  bringing  two  or  more  salts  in  any  of  the  said  conrts,  bat  any  phun. 
tiff  haying  cause  of  action  for  more  than  20^,  for  which  a  plaint  might  be  entered  under  this  act, 
if  not  for  more  than  20L,  may  abandon  the  excess,  and  thereupon  the  plaintiff  shaU,  on  proving 
his  case,  recover  to  an  amount  not  exceeding  20^. ;  and  the  judgment  of  *the  court  upon  such 
plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of  such  cause  of  action,  and  entry  of 
the  judgment  shall  be  made  accordingly/'  See  Vines  v.  Arnold,  M.  T.  184»,  j»o*f,  8  Maiu 
6r.  A  S. 

(a)  Five  clear  days  before  the  day  of  hearing.     Rule  17. 

(6)  Nothing  foil  from  the  court  as  to  the  second  objection,  which  appears  to  he  also  fatal. 
Vide  §upra,  661 
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129th  section,  and  consequently  that  there  is  no  ground  for  entering  a 
suggestion  to  deprive  the  plaintiff  of  his  costs.         Rule  discharged.(a) 

(a)  See  the  Dext  cane. 


*BESWICK  V.  CAPPER.    June  12.  [•669 

A  demand  exceeding  20/.,  and  reduced  by  »et-off  to  a  sum  not  exceeding  20/.,  is  not  within  the 
jurisdiction  of  the  county-conrta  created  by  9  A  10  Vict.  c.  95. 

In  June,  1847,  Beswick  brought  an  action  against  Capper  in  the 
court  of  Exchequer,  in  which  he  sought  to  recover  62?.  5«.  8d.,  being 
the  balance  alleged  by  Beswick  to  be  due  to  him  from  Capper  in  respect 
of  a  building-contract,  after  deducting  a  sum  of  186?.  16«.  9(i.,  which 
Beswick  admitted  to  be  due  from  him  to  Capper,  for  cash  to  the  amount 
of  70/.  paid  on  account,  and  goods  sold  and  delivered  to  the  amount  of 
116/.  16«.  9d.  To  this  action  Capper  pleaded,  not  guilty,  and  a  set-off 
of  126/.  9«.  5d.,  for  goods  sold  and  delivered,  work  and  labour,  and 
money  paid  by  him  on  account  of  Beswick.  At  the  trial  before  Rolfe, 
B.,  at  the  last  summer  assizes  at  Stafford,  the  contract  not  being  pro- 
duced, the  plaintiff  was  nonsuited. 

In  April  last.  Capper  commenced  an  action  against  Beswick,  in  the 
Exchequer,  to  recover  40/.  16«.  4d.,  being  the  balance  alleged  by  Cap- 
per to  be  due  to  him  from  Beswick,  after  giving  credit  for  175/.,  the 
sum  mentioned  in  the  building  contract. 

On  the  14th  of  May  instant.  Capper  was  served  with  a  summons  issu- 
ing out  of  the  county-court  of  Staffordshire,  at  Hanley,  at  the  suit  of 
Beswick,  whereby  the  latter  sought  to  recover  20/.  as  and  for  "  balance 
of  account  for  goods  sold  and  delivered,  work  and  labour  done,  and  mate- 
rials supplied.''  Annexed  to  the  summons  were  the  following  particulars 
of  the  plaintiff's  demand  : — 

"  In  the  county-court  of  Staffordshire,  at  Hanley,  &c. 

"  This  action  is  brought  to  recover  the  sum  of  20/.,  as  due  to  the  said 
plaintiff  from  the  said  defendant,  "^upon  the  balance  of  account  r^a^ci 
in  respect  of  the  contract  mentioned  below,  and  for  the  extra 
'?f  ork  done  and  materials  found  and  provided  by  the  said  plaintiff  for  the 
said  defendant  beyond  the  work  specified  or  referred  to  in  the  said  con- 
tract ;  the  said  plaintiff  consenting  to  allow  the  set-off  of  the  said  defend- 
ant, and  to  abandon  the  excess  which  may  be  due  to  him  beyond  the 
sum  of  20/.  £      8.   d. 

.  "  16th  May,  1846.     Amount  as  per  contract  of  this  date  175     0     0 

"  Extras  beyond  contract  [Hero  followed  a  great  number 
of  items,  in  the  aggregate  amounting  to]    -        -        -  52     2     8 

227     2     8 
"  Creditor  by  cash  and  goods        ....  186J.6_  9 

"Balance     -    Je40     5  IT ' 
2m  2 
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The  parties  appeared  at  the  county-court,  when  it  was  objected,  on 
the  part  of  Capper,  that  the  judge  had  no  jurisdiction  in  the  matter, 
inasmuch  as  it  involved  a  set-off  and  cross-demands  between  him  and 
Beswick,  each  exceeding  20?. ;  and  he  was  referred  to  Woodhams  v. 
Newman,  antS,  p.  654.  The  judge,  notwithstanding,  proceeded  to  hear 
and  determine  the  case,  and  gave  judgment  for  the  plaintiff  for  the 
amount  claimed  ;  the  defendant  not  having  given  any  notice  of  set-off, 
or  in  any  way  assented  to  the  judge's  right  to  try  the  cause. 

Upon  affidavits  setting  out  the  above  facts,  and  alleging  that  the 
above-mentioned  sum  of  40?.  ds.  lid.  was  not,  nor  was  any  part  thereof, 
a  balance  of  any  account  between  Beswick  and  Capper,  and  that  no 
accounts  between  them  in  respect  of  the  matters  mentioned  in  the 
particulars  had  ever  been  settled, 

*«7n  *^'  JoneSy  on  a  former  day,  obtained  a  rule  calling  upon  Bes- 
-*  wick  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to 
the  judge  of  the  county-court  of  Staffordshire,  at  Ilanley,  to  prohibit  all 
further  proceedings  in  the  said  court  against  Capper  upon  the  judgment 
recovered  against  him  upon  the  said  plaint. 

Greaves  showed  cause.  The  question  is  whether  a  debt  reduced  by 
set-off  is  not  equally  within  the  9  &  10  Vict.  c.  95,  as  one  reduced  by 
payment.  [Cresswkll,  J.  The  plaintiff's  claim  here  was  227?.  2«.  8A 
How  can  the  county-court  have  jurisdiction  in  such  a  case  ?]  The  plain* 
tiff  only  claims  20Z. :  the  rest  is  admitted  to  be  satisfied,  or  abandoned. 
[Cresswell,  J.  No  doubt,  the  plaintiff  was  at  liberty  to  abandon  all 
but  20?.  That,  however  he  does  not  do.  He  says,  in  effect,  that  he  is 
willing  to  take  the  186?.  16«.  9(i.,  which  he  admits  that  the  defendant  is 
entitled  to  claim  from  him,  in  satisfaction  of  so  much  of  his  demand,  and 
to  abandon  20?.  5«.  lid.  Wilde,  C.  J.  To  entitle  the  plaintiff  to  reco- 
ver the  20?.,  he  must  prove  a  claim  overtopping,  by  that  sum,  the  defend- 
ant's admitted  claim  of  186?.  16«.  9d.]  The  same  thing  must  be  done 
in  the  case  of  a  demand  reduced  by  payment.  [Cresswell,  J.  The 
case  of  payment  is  expressly  provided  for.  But  you  cannot  compel  a 
defendant  to  avail  himself  of  his  right  to  set  off  a  counter-claim.  You 
would  find  a  diflBculty  in  meeting  his  action  for  the  cross-demand.] 
Laing  v.  Chatham,  1  Campb.  252,  cited  ante,  p.  662,  shows  the  remedy 
for  that.  [Cresswell,  J.  Do  you  find  that  that  case  has  ever  been 
acted  upon  ?]  It  must  be  admitted  that  there  is  no  trace  of  the  course 
there  pointed  out  having  ever  been  adopted.(a) 
♦6721        *  Jones  was  not  required  to  support  his  rule. 

Wilde,  C.  J.    It  appears  to  me  that  this  was  not  a  case  within 
the  jurisdiction  of  the  county-court.     It  is  a  mistake  to  say  that  the  plain- 

(a)  Lord  ELLBNBORMrGH  seeras  to  have  been  of  opinion  thqt  the  effect  of  the  endorsfJHent  on  the  p<tmt9a 
would  be,  to  place  the  parties  nearly  in  the  parae  position  a«  if  the  defendant  had  plead^rd  his 
set-off  to  BO  much  of  the  plaintiff'8  demand  as  corresponded  with  the  amount  of  the  set-off.  and 
the  plaintiff  had  confcii^ed  the  plea  and  had  establiiiihed  a  demand  Mlira,  If  the  defendant 
entered  into  the  rule  suggested,  be  would,  of  course,  be  liable  to  an  attachment,  if  he  aued  fof 
^he  set-off. 
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tiff  abandoned  all  his  claim  beyond  20Z.  To  establish  his  right  to  recover 
to  that  extent,  he  would  be  bound  to  prove  a  demand  exceeding  the 
amount  of  the  defendant's  set-off. (ei)  The  matter  in  contest,  therefore, 
was  very  much  beyond  what  the  legislature  contemplated  should  be  sub- 
mitted to  the  inferior  jurisdiction.  The  case  of  an  adjusted  account  is 
altogether  different.(J)  The  only  assent  to  the  set-off  here,  was,  by  the 
plaintiff's  thinking  fit  to  give  credit  for  it  in  his  particulars.  The  rule 
for  a  prohibition  must  be  made  absolute. 

CoLTMAN,  J.     I  am  of  the  same  opinion.     This  point  was,  in  effect, 
decided  in  Woodhams  v.  Newman,  ante,  p.  654.     A  demand  reduced  by 
set>off,  is  not  within  the  statute. 
*  Gresswell,  J.,  concurred.  Rule  absolute. 

(a)  The  plaintiff,  by  hid  pnrticulars,  undertook  so  to  do  :  but,  quare  bow  far  he  would  be  bound 
by  that  undortakin;^,  if  the  defendant  did  not  think  fit  to  give  notice  of  set-oiT.  Another  difficulty 
presents  itself:  if  the  plaintiff  did  not  abandon  the  excess  of  his  caute  o/aetioHf  beyond  20/.,  how 
waa  he  entitled  to  sue  in  the  county-court,  under  s.  03  f 

(6)  3  Man.  Gr.  A  S.  212,  n. 
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A  deelaration  in  asBumpsit,  stated  that  the  plaintiffs  had  commenced  an  action  against  A.  to  re- 
cover a  sum  due  to  them  from  A.,  and  another  action  against  B.,  as  a  party  liable  in  respect  of 
the  same  debt;  that,  in  consideration  that  the  plaintiffs  would  consent  to  stay  the  proceedings 
in  the  action  against  A.  until  a  given  day,  and  would  proceed  to  trial  with  the  action  against 
B.  at  a  certain  sitting,  or  as  soon  after  as  the  practice  of  the  court  would  admit  of, — the  de* 
fendant  promised  that  he  would  indemnify  the  plaintiffs  against  all  costs  and  expenses  con-  • 
nected  with  the  action  against  B.,  tchether  the.  tame  ahould  be  decided  in  /arottr  of  the  plaintiff* 
or  of  B.,  and  that  he,  the  defendant,  would  pay  the  enme  costs  and  expenses  when  requested 
by  the  plaintiffs.  The  declaration  then  averred  that  the  plaintiffs,  confiding  in  the  promise  of 
the  defendant,  did  consent  to  stay,  and  did  stay,  the  proceedings  in  the  action  againut  A.,  and 
that  they  duly  proceeded  to  trial  with  the  action  against  B.,  and  obtained  a  verdict  therein ;  that 
the  verdict  was  afterwards  set  aside,  and  a  new  trial  ordered,  upon  payment  of  costs  by  B. ;  that 
the  plaintiffs  again  set  down  the  cause  for  trial;  that,  by  the  direction  and  at  the  retjuest  of 
the  defendant,  the  record  was  withdrawn ;  and  that  the  plaintiffs  had  incurred,  and  paid,  cer» 
tain  costs  and  expenses  in  connexion  with  the  said  action:  and  assigned  for  breach,  the 
defendant's  refusal  to  reimburse  them : — 

Held,  that  the  declaration  disclosed  a  good  cause  of  action,  the  Jiual  determination  of  the  action 
against  B.  not  being  a  condition  precedent  to  the  plaintiffs'  right  to  sue  for  the  costs,  and  the 
consideration  being  satisfied  by  the  plaintiffs'  staying  proceedings  against  A.,  and  going  to 
trial  against  B. 

This  was  an  action  of  assumpsit  upon  a  contract  of  indemnity. 

The  first  count  of  the  declaration  stated,  that,  before  the  making  of 
the  promise  by  the  defendant  as  thereinafter  next  mentioned,  the  plain- 
tife  had  commenced  and  prosecuted,  in  the  court  of  our  lady  the  Queen 
before  the  barons  of  Her  Exchequer  at  Westminster,  a  certain  action  at 
the  suit  of  the  now  plaintiffs  against  one  W.  F.  Black,  G.  Mackintosh, 
and  F.  I.  van  Zeller,  for  the  recovery  of  a  certain  sum  of  money  due 
and  owing  to  the  plaintiffs,  to  wit,  the  sum  of  252Z.  12«.  27.,  for  goods 
supplied  by  the  now  plaintiffs  on  the  order  of  one  Robert  Moore,  as  for 
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the  use  of  a  certain  company  or  undertaking  called  Tlie  Great  Western 
*fi741  ^^^  *  Cornwall  Junction  Railway,  and  in  which  said  debt  or  sum 
J  of  252?.  12«.  2 J.  the  said  W.  F.  Black,  G.  Mackintosh,  and  F. 
I.  van  Zeller,  at  the  time  of  the  commencement  of  the  said  action,  were 
justly  and  truly  indebted  to  the  now  plaintiffs,  and  which  said  action  at 
the  suit  of  the  now  plaintiffs  against  the  sfdid  W.  F.  Black,  G.  Mackintosh, 
and  F.  I.  van  Zeller,  before  and  at  the  time  of  the  making  of  the 
said  promise  by  the  defendant,  was  pending  in  the  said  court,  and  was 
being  proceeded  with  by  the  plaintiffs,  according  to  the  practice  of  the 
said  court,  for  the  recovery  of  the  said  debt  or  sum  of  money ;  that, 
before  the  making  of  the  said  promise  by  the  defendant  as  thereinafter 
next  mentioned,  the  plaintiffs  had  also  commenced  and  prosecuted  in  the 
said  court  of  our  lady  the  Queen,  before  the  barons  of  Her  Exchequer 
at  Westminster,  a  certain  other  action,  at  the  suit  of  the  now  plaintiffs, 
against  one  H.  F.  Wollaston,  as  a  member  of  the  provisional  com- 
mittee of  the  said  company,  for  the  recovery  of  the  said  debt  or  sum  of 
252L  128.  2d.y  and  which  said  action  against  the  said  H.  F.  Wollaston, 
before  and  at  the  time  of  the  making  of  the  said  promise  by  the  defend- 
ant as  thereinafter  next  mentioned,  was  also  then  pending  in  the  said 
court ;  that  thereupon,  theretofore,  to  wit,  on  the  19th  of  February, 
1846,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  now 
defendant^  would  consent  to  stay  all  further  proceedings  in  the  said 
action  against  the  said  W.  F.  Black,  G.  Mackintosh,  and  F.  L  van 
Zeller,  until  the  1st  of  May  then  next,  and  also  in  further  consideration 
that  the  plaintiffs  would  proceed  to  trial  with  the  said  action  against  the 
said  H.  F,  Wollaston^  at  the  first  sitting  of  nisi  prius  of  the  said  eourty 
which  should  be  holden  in  and  for  the  city  of  London  in  Easter  term  then 
next,  or  so  soon  after  as  the  practice  of  the  said  court  would  admit,  the 
*6751  d^f®'^^*^*  *^^^  *J^®^  guaranty,  and  then  undertake  and  promise 
to  and  with  the  now  plaintiffs,  that  he,  the*  defendant,  would  hold 
them,  the  now  plaintiffs,  and  each  of  them,  harmless  and  indemnified 
against  all  costs,  charges,  and  expenses  in  any  manner  connected  with 
the  said  action  to  be  tried  at  their  suit  against  the  said  H.  F.  Wollaston 
as  aforesaid,  whether  the  same  should  he  decided  in  favour  of  the  plain- 
tiffs  or  of  the  said  H.  F.  Wollaston,  and  that  he  the  defendant  would 
pay  the  same  costs,  charges,  and  expenses,  whenever  requested  so  to  do 
by  the  plaintiffs  :  Averment,  that  the  plaintiffs,  relying  on,  and  confiding 
in,  the  said  promise  of  the  defendant,  did,  to  wit,  on  the  said  19th  of 
February,  1846,  consent  to  stay,  and  did  then  stay,  and  the  plaintiffs, 
from  the  time  of  the  making  of  the  said  promise  by  the  defendant  as 
aforesaid,  did  consent  to  stay,  and  did  stay,  all  further  proceedings  in 
the  said  action  against  the  said  W.  F.  Black,  G.  Mackintosh,  and  F.  I. 
van  Zeller,  until  the  said  1st  of  May  next  after  the  making  of  the  said 
promise  by  the  defendant,  to  wit,  until  the  1st  of  May,  1846,  and  thence 
for  a  long  time  afterwards,  to  wit,  hitherto ;  that  the  plaintiffs,  further 
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reiving  on  the  said  promise  so  made  by  the  defendant  as  aforesaid,  did 
proceed  to  trial  with  the  said  action  against  the  said  H.  F.  Wollaston  at 
the  said  first  sittings  of  nisi  prius  of  the  said  court  of  Exchequer  in  and 
for  the  said  city  of  London  holden  in  Easter  term  next  following  the 
making  of  the  defendant's  said  promise,  to  wit,  at  the  sitting  of  nisi 
pi-ius  of  the  said  court  held  on  the  30th  of  April,  1846,  in  Easter  term 
in  the  same  year,  in  and  for  the  city  of  London,  at  the  Guildht^l  in  the 
said  city,  before  the  Right  Hon.  Sir  F.  Pollock,  knight.  Her  Majesty's 
lord  chief  baron  of  the  said  court ;  that  the  plaintiffs,  at  the  said  first 
sittings  so  holden  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
did  cause  to  be  tried,  and  the  said  '''last-mentioned  action  against  r^n^jf* 
the  said  H.  F.  Wollaston  was  then,  at  the  same  sittings,  accord-  ^ 
ingly  tried  before  the  said  Sir  F.  Pollock,  being  such  chief  baron  as 
aforesaid,  and  a  jury  in  that  behalf  then  duly  sworn  and  chosen ;  that 
the  jury  by  whom  the  same  action  was  so  tried  then  found  and  returned 
a  verdict  for  the  plaintiffs  in  the  said  action,  for  the  said  sum  of  252L 
12s,  2c2.,  and  21.  costs  ;  that,  afterwards,  to  wit,  on  the  8th  of  May,  1846, 
in  Easter  term,  9  Vict.,  the  said  verdict,  so  found  for  the  plaintiffs  in  the 
said  action  against  the  said  H.  F.  Wollaston,  was,  by  rule  of  the  said 
court  then  made  in  the  said  action,  set  aside,  and  a  new  trial  therein 
ordered,  upon  payment  of  costs  by  the  (then)  defendant  to  the  said 
plaintiffs,  their  attorney  or  agent;  that  thereupon,  the  said  action  against 
the  said  H.  F.  Wollaston  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  again  set  down  for  trial  at  the  sittings  of  nisi  prius  of  the  said 
court,  to  be  holden  in  and  for  the  said  city  of  London  after  Trinity  term, 
1846  ;  that,  before  the  said  action  against  the  said  H.  F.  Wollaston  could 
come  or  did  come  on  to  be  tried  such  second  time  as  aforesaid,  the  nisi 
prius  record  was,  on,  to  wit,  the  7th  of  July,  1846,  withdrawn  by  the 
direction  and  at  the  request  of  the  defendant ;  that  the  plaintiffs  did  incur 
and  were  put  to,  and  did  sustain,  and  had  incurred,  and  been  put  to  and 
sustained,  divers  costs,  charges,  and  expenses  in  connexion  with,  and  in 
relation  to,  and  in  and  about  the  said  action  against  the  said  H.  F.  Wollas- 
ton, so  tried  at  their  suit  as  aforesaid,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  lOOZ.,  which  the  plaintiffs  afterwards,  to  wit,  on  the 
26th  of  January,  1847,  were  called  upon,  and  were  then  forced  and  obliged 
to,  and  did  then  pay  to  their  attorneys,  that  is  to  say,  to  certain  persons 
using  the  name,  style,  and  firm  of  H.  &  A.,  the  attorneys  for  the  plain- 
tiffs conducting  and  prosecuting,  for  them  the  plaintiffs,  the  said  action 
^against  the  said  H.  F.  Wollaston  to  trial  as  aforesaid, — of  all  r-^nrj,^ 
which  said  several  premises  the  defendant,  afterwards,  to  wit,  on  ^ 
the  day  and  year  last  aforesaid,  had  notice,  and  was  then  requested  by 
the  plaintiffs  to  pay  them  the  said  sum  of  money,  to  wit,  the  said  sum  of 
lOOZ.  so  by  them  paid  to  the  said  attorneys  of  the  plaintiffs  as  aforesaid  r 
yet  that  the  defendant,  not  regarding  his  said  promise,  did  not  pay  the 
same,  or  any  part  thereof^  nor  hold  the^  pliuntiffs.  or  any  or  either  of 
VOL.  vn. — 68 
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theiii,  harmless  or  indemnified  against  the  said  costs^  charges,  or  expenses, 
or  any  part  thereof,  so  connected  with,  and  relating  to,  and  incurred  in 
and  about  the  said  action  at  their  suit  against  the  said  H.  F.  Wollaston, 
and  amounting  to  the  said  sum  of  money,  but  the  defendant  had  always 
theretofore  refused  so  to  do ;  nor  did  nor  would  the  defendant,  when  he 
was  requested  by  the  plaintiffs  so  to  do  as  aforesaid,  pay  them  the  said 
costs,  charges,  or  expenses,  or  any  part  thereof,  amounting  to  the  said 
sum  of  money,  to  wit,  the  said  sum  of  lOOZ.  which  the  plaintiffs  were  so 
forced  and  obliged  to  and  did  pay  to  their  said  attorneys  as  aforesaid ; 
and  the  defendant  had  hitherto  altogether  neglected  and  refused  to  pay 
the  amount,  or  any  part  thereof,  to  the  plaintiffs'  damage,  &c. 

Special  demurrer,  assigning  for  causes, — that  it  appears  from  the  said 
first  count,  that  one  of  the  considerations  for  the  promise  by  the  defend- 
ant, was,  that  the  plaintiffs  would  proceed  to  trial  with  the  said  action 
against  the  said  H.  F.  WoUaston,  in  such  a  manner  that  the  said  action 
should  be  decided  in  favour  of  the  plaintiffs  or  of  the  said  H.  F.  WoUas- 
ton, but  it  is  not  averred  or  shown  in  the  said  declaration,  that  the  plain- 
tiffs did  proceed,  or  have  proceeded,  to  any  decisive  trial  of  the  said 
action,  or  that  the  said  action  has  been  deciaed  one  way  or  the  other,  nor 
is  it  averred  that  the  plaintiffs  were  ready  to  proceed  to  such  trial,  and 
*fi7ftl  *^**  ^^®y  y^ore  *request#l  by  the  defendant  not  to  do  so,  or  were 
^  prevented  by  the  defendant  from  so  doing,  but,  on  the  contrary,  it 
appears  from  the  said  first  count,  that  the  said  action  is  still  pending  and 
undecided,  and  it  is  not  averred  that  the  plaintiffs  were  or  are  ready  to 
proceed  to  a  decisive  and  effectual  trial  thereof, — that  it  is  no  sufficient 
excuse  for  not  proceeding  to  trial  at  all,  that,  on  one  particular  occasion 
the  record  was  withdrawn  at  the  request  of  the  defendant,  and  that, 
although  such  withdrawal  may  be  a  sufficient  excuse  for  not  proceeding 
to  trial  so  soon  as  the  practice  of  the  said  court  would  admit,  according 
to  the  said  contract,  it  is  no  sufficient  excuse  for  neglecting  to  proceed  to 
trial  of  the  said  action  altogether,  or  for  not  procuring  the  same  to  be 
decided  one  way  or  the  other ;  and  the  said  first  count  ought  to  have 
alleged  that  the  plaintiffs  were  ready  to  proceed  to  such  trial,  and  pro- 
cure the  said  action  to  be  decided,  and  ought  then  to  have  shown  a  suffi- 
cient excuse  for  their  neglecting  so  to  do, — that  the  said  first  count  is 
bad,  in  this,  that  it  appears  from  the  whole  tenor  of  the  said  contract  and 
promise  therein  mentioned,  that  the  defendant  was  not  liable  to  indemnify 
the  plaintiffs  from  all  costs  connected  with  the  said  action,  until  the  same 
should  have  been  decided  in  favour  of  the  plaintiffs  or  of  the  said  H.  F- 
Wollaston,  but  it  is  not  shown  or  averred  in  the  said  first  count  that  the 
said  action  has  been  decided  in  any  way,  nor  is  there  any  sufficient  excuse 
averred  in  the  said  first  count  why  the  said  action  has  not  been  decided, 
or  proceeded  with  to  a  decisive  and  effectual  trial  on  the  merits, — ^that 
the  said  first  count  is  uncertain  and  ambiguous,  in  this,  that  the  said  new 
trial  was  ordered  to  be  had,  on  payment  of  costs,  and  it  is  not  stated 
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whether  the  said  eosts  vere  paid,  so  as  to  entitle  the  defendant  in  the 
said  action  to  the  said  new  trial  thereof;  and  that  it  is  therefore  uncer* 
tain  whether  the  plaintiffs  "^mean  to  rely  on  the  said  first  trial  as  p^^^^Q 
an  effectual  and  decisive  trial  of  the  said  action;  and  that,  if  '- 
each  costs  were  paid  to  the  plaintiffs,  it  does  not  appear  what  other  costs 
they  could  have  incurred  by  reason  of  any  other  proceedings  mentioned 
in  the  said  first  count, — ^and  that  the  said  first  count  is  in  other  respects 
informal  and  insufficient,  &e.    Joinder. 

Montague  Smithy  In  support  of  the  demurrer.  The  declaration,  by 
way  of  inducement,  states  that  the  plaintiffs  had  commenced  an  action 
against  Black  and  others,  and  another  action  against  WoUaston ;  it  then 
states  that,  in  consideration  that  the  plaintiffs  would  consent  to  stay  all 
further  proceedings  in  the  action  against  Black  until  a  given  day,  and 
would  proceed  to  trial  with  the  action  against  Wollaston  at  a  certain  sit- 
ting, or  as  soon  after  as  the  practice  of  the  court  would  admit  of, — the 
defendant  undertook  and  promised  to  hold  the  plaintiffs  harmless  and 
indemnified  against  all  costs,  &c.,  in  the  action  against  Wollaston,  whether 
the  same  ehotdd  be  decided  in  favour  of  the  plaintiffs  or  of  Wollaston ; 
and  that  he  would  pay  the  sarne  costs,  &c.,  whenever  requested  so  to  do 
by  the  plaintiffs.  The  declaration  then  avers  that  the  proceedings  in 
the  action  against  Black  and  others  were  stayed  until  the  stipulated  time, 
and  that  the  plaintiffs  proceeded  to  trial  in  the  action  against  Wollaston, 
and  obtained  a  verdict,  but  that  such  verdict  was  afterwards  set  aside, 
and  a  new  trial  directed ;  that  the  cause  was  again  set  down  for  trial,  but 
that,  before  it  could  come  on  to  be  tried,  the  record  was  withdrawn  by 
the  direction  and  request  of  the  defendant.  The  action  against  Wollaston 
not  having  been  decided^  this  action  is  premature :  the  liability  of  the 
defendant  to  be  called  upon  to  reimburse  the  plaintiffs,  could  not  arise 
until  the  action  against  Wollaston  had  been  finally  disposed  of.  If  the 
fact  had  been,  that  '''the  record  was  withdrawn  because  the  present  r^^to/^ 
defendant  was  desirous  of  putting  an  end  to  the  action,  the  decla-  ^ 
ration  should  have  so  alleged.  [V.  Williams,  J.  Would  not  this  decla^ 
ration  have  been  sufficient  if  it  had  simply  alleged  that  the  plaintiffs 
proceeded  to  trial  against  Wollaston,  and  obtained  a  verdict  ?]  It  is 
sabmitted  that  it  would  not.  The  plaintiffs  were  bound  to  go  on  and 
obtain  judgment  against  him.  [Wilde,  C.  J.  And  execution  ?]  And 
execution.  [Grbsswall,  J.  Suppose  a  writ  of  error  were  brought  ?] 
It  is  not  to  be  presumed  that  a  writ  of  error  will  be  brought:  it  will  not 
be  gratuitously  assumed  that  a  judgment  of  a  competent  court  is  wrong. 
At  all  events,  that  would  be  matter  of  averment  to  come  from  the  other 
side.  In  aetioxw  for  malicious  arresjt,  the  declaratioii  always  avers,  in 
direct  terms,  that  the  action  in  which  the  arrest  took  place  was  deter- 
mined.  [Crbsswell,  J.  There  is  an  absolute  engagement  to  pay  the 
costs.]     The  declaration  does  not  show  with  certainty  upon  what  event 
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the  alleged  liability  to  pay  the  costs  arose, — ^whether  on  the  first  occa- 
sion, or  upon  the  withdrawal  of  the  record. 

Peacock^  contrd..  The  legal  efiect  of  the  contract  is,  that  the  defend- 
ant will  pay  the  costs,  when  requested.  [Ckesswbll,  J.  What  costs  T\ 
The  costs  incurred  in  proceeding  to  the  trial  of  the  action  against  Wol- 
laston  at  the  time  mentioned.  There  is  nothing  on  the  face  of  the 
declaration  to  show  that  the  obtaining  a  judgment  in  that  action  was  a 
condition  precedent  to  the  plaintifis'  right  to  sue  the  defendant  for  those 
costs.  The  agreement  clearly  contemplated  the  proceeding  to  trial  at 
the  first  sitting  only.  Suppose  Wollaston  had  obtained  a  verdict  on  that 
occasion,  would  the  plaintiffs  have  been  bound  to  move  to  set  aside  the 
verdict  and  obtain  a  new  trial,  before  they  could  call  upon  the  pr&sent 
defendant  to  reimburse  them  their  costs  ? 

*M.  Smithy  in  reply.  If  the  construction  contended  for  on  the 
other  side  is  correct,  the  declaration  is  clearly  ambiguous.  The 
true  meaning  of  the  agreement  is,  that  the  defendant  is  to  pay  the  costs 
when  the  cause  is  finally  decided.  It  never  could  have  been  contem- 
plated that  the  plaintiffs  were  to  be  at  liberty  to  stop  at  any  period  of 
the  cause.  [Wilde,  C.  J.  It  might  have  been  an  imprudent  thing,-  -in 
reference  to  the  other  action, — for  the  plaintiffs  to  bind  themselves  to 
proceed  to  judgment  against  Wollaston.]  The  question  is  not,  what  was 
prudent,  but  what  the  plaintiffs  have  in  fact  stipulated  for. 

Wilde,  C.  J.  I  am  of  opinion  that  the  plaintifis  in  this  case  are 
entitled  to  judgment.  It  must  be  admitted  that  it  is  not  an  easy  task  to 
ascertain  the  meaning  of  the  parties,  from  the  terms  of  the  agreement  they 
have  entered  into.  However,  I  think  I  can  discover  sufficient  to  justify 
the  conclusion  at  which  I  have  arrived.  The  declaration  sets  forth  a  twofold 
promise, — ^first,  a  promise  to  hold  the  plaintifis  harmless,  and  indemnify 
them  against  all  costs,  charges,  and  expenses  in  any  manner  connected 
with  the  action  to  be  tried  at  their  suit  against  Wollaston, — and,  secondly, 
a  promise,  in  aid  of  the  former,  that  the  defendant  would  pay  the  same 
costs,  charges,  and  expenses,  whenever  requested  so  to  do  by  the  plain- 
tifis. There  is,  therefore,  a  distinct  allegation  of  a  promise  which  the 
defendant  is  liable  to  be  called  upon  to  perform.  But,  inasmuch  as  the 
first  promise  is  a  promise  to  indemnify  against  the  costs  of  the  action 
against  Wollaston,  «  whether  the  same  should  be  decided  in  favour  of 
the  plaintiffs  or  of  Wollaston,'*  it  is  insisted,  on  the  part  of  the  present 
defendant,  that  he  was  not  liable  to  be  called  upon  to  perform  his  pro- 
mise until  the  action  against  Wollaston  had  been  decided^  or,  in  other 
*«ft91  ^^*'^^»  *'^**  *^®  ^^^  determination  *of  that  action  was  a  condi- 
-*  tion  precedent  to  the  now  defendant's  liability  to  perform  the 
engagement  he  had  entered  into.  It  does  not  strike  me  that  that  is  tho 
fair  efiect  of  those  words :  it  seems  to  me  that  they  were  introduced 
solely  for  the  purpose  of  showing  that  the  defendant's  contract  of  indem- 
nity was  to  be  wholly  independent  of  the  result  of  the  former  action. 
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Vfe  are  left  without  the  means  of  forming  an  opinion  as  to  what  was  the 
inducement  for  the  defendant's  entering  into  the  contract.  But  the 
declaration  discloses  a  detriment  sustained  by  the  plaintiffs,  in  staying  the 
proceedings  in  the  action  against  Black,  at  the  instance  of  the  defendant, 
and  that  is  a  sufficient  consideration  for  the  defendant's  promise.  Being 
plaintiffs  in  two  actions,  they,  at  the  defendant's  request,  abstain  from 
proceeding  in  one  of  them,  and  consent  to  go  to  trial  in  the  other :  there 
is,  therefore,  a  perfectly  good  consideration,  though  the  defendant's  motive 
for  entering  into  the  engagement,  or  the  benefit  to  result  to  him  there- 
from, is  not  apparent.  The  parties,  no  doubt,  contemplated  that  the 
trial  of  the  action  against  Wollaston  would  be  a  decisive  event.  There 
is  no  ground  for  presuming  that  the  defendant  had  any  interest  in  the 
action's  proceeding  further  than  a  verdict.  The  defendant  having,  in 
consideration  of  the  plaii^tiffs'  consenting  to  proceed  to  triaij  promised  to 
indemnify  them  against  the  costs  of  the  action^  further  agrees  that  he 
will  pay  the  same  costs,  that  is,  the  costs  of  the  action,  whenever 
requested  so  to  do  by  the  plaintiffs.  Some  reliance  has  been  placed  upon 
the  use  of  the  expression  «  costs  of  the  action.*'  I  think,  however,  the  ex- 
pression used  was  the  only  one  that  was  apt  and  proper  to  convey  the  real 
meaning  of  the  parties,  and  that  the  change  of  phrase  introduces  no  am- 
biguity. An  undertaking  simply  to  pay  the  costs  of  the  trials  clearly  would 
not  have  been  what  was  intended.  It  is  said  that  the  defendant's  r-^r.r.,:, 
♦liability  was  only  to  arise  upon  the  final  legal  determination  and  ^ 
result  of  the  cause, — as  in  cases  of  excessive  arrest  or  malicious  prose- 
cution. The  contract,  however,  as  I  read  it,  imports  an  absolute  indem- 
nity against  the  costs  of  the  action  against  Wollaston,  whatever  its  result, 
in  consideration  of  the  plaintiffs'  staying  the  proceedings  in  the  action 
against  Black,  and  proceeding  to  try  that  against  Wollaston,  and  also  an 
absolute  and  distinct  promise  to  pay  those  costs,  upon  request.  I  find 
nothing  to  show  that  the  legal  effect  of  the  contract  is  not  such  as  the 
pleader  has  stated  it  to  be.  The  case  certainly  is  not  free  from  difficulty. 
Suppose  the  plaintiffs  proceeded  to  trial  against  Wollaston,  and  to  judg- 
ment and  execution ;  was  the  defendant  to  pay  the  costs  up  to  the  trial 
only,  or  how  much  further  ?  The  defendant  has  put  his  own  construction 
upon  his  contract ;  for,  there  having  been  a  trial  and  verdict,  and  a 
rule  made  absolute  for  a  new  trial,  he  assumes  that  he  has  not  done  with 
the  matter,  by  interfering  to  cause  the  record  to  be  withdrawn.  Upon 
the  whole,  I  think  it  sufficiently  appears  upon  the  face  of  the  declaration, 
that  the  defendant  has  made  himself  responsible  for  the  costs  of  the 
action  against  Wollaston,  and,  consequently,  the  plaintiffs  are  entitled  to 
judgment. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  One  can  easily  conjecture 
how  such  an  agreement  as  this  came  to  be  entered  into.  Black  and  Wol- 
laston probably  were  members  of  a  committee  of  a  railway  company ;  and 
the  defendant^  being  desirous  to  protect  Black,  was  anxioas  that  the 
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action  against  Wallaston  should  proceed,  in  order  to  compel  him  to  bear 
his  proportion  of  the  liabilities  of  the  concern.  In  order  to  meet  th€ 
object  of  such  an  agreement,  it  might  be  necessary  for  the  parties  to  pro- 
♦Aftiii  ^®®^  *^  tnsXj  but  possibly  it  might  not  hare  been  *in  their  contem- 
-'  plation  to  go  further^  The  consideration  stated  in  the  declara- 
tion is — <<  in  consideration  that  the  plaintiffs,  at  the  request  of  the  now 
defendant,  would  consent  to  stay  all  further  proceedings  in  the  said  action 
against  Black  until  the  first  of  May  then  next,  and  would  proceed  to  trial 
with  the  action  against  Wollaston  at  the  first  sitting  of  the  court  of 
Exchequer,  in  London,  in  the  next  Easter  term,  or  as  soon  afler  as  the 
practice  of  the  court  would  admit  of."  The  defendant  now  seeks  to 
engraft  on  it  something  more,  viz.  that  « they  would  proceed  to  final 
judgment  in  the  last-mentioned  action,"  which  would  be  introducing  by 
implication  a  consideration  which  does  not  appear  in  direct  terms.  And, 
as  that  would  be  a  material  variation  from  the  contract  alleged,  I  think 
we  ought  not  to  import  it,  unless  we  could  see  that  it  was  clearly  to  be 
inferred.  I  entirely  agree  with  the  lord  chief  justice  in  the  construction 
he  has  put  upon  the  promise  as  alleged.  The  object  of  the  parties  evi- 
dently was,  that  the  plaintiffs  should  be  indemnified  against  the  costs  of 
the  action  against  Wollaston,  whether  they  were  successful  or  not.  It 
does  not  appear  to  me  to  be  necessarily  implied  that  the  action  should  be 
prosecuted  to  final  judgment.  Upon  the  whole,  I  think,  though  the  case 
is  not  quite  free  from  difficulty,  that  the  plaintiffs  have  shown  sufficient 
to  entitle  them  to  maintain  this  action. 

Crksswell,  J.  I  concur  with  the  lord  chief  justice  and  my  brother 
CoLTMAN  in  giving  judgment  for  the  plaintiff  in  this  case,  although  I  do 
not  profess  to  have  arrived  at  any  very  clear  understanding  of  the  con- 
tract stated  in  the  declaration.  Where  the  intention  of  the  parties  to  a 
contract  is  sufficiently  apparent,  effect  must  be  given  to  it  in  that  sense, 
though  some  violence  be  thereby  done  to  its  words.  Where  the  intention 
*({R^l  ^^  doubtful,  the  safest  course  is,  to  take  the  words  in  their  *ordi- 
-*  nary  sense.  Now,  what  are  the  words  of  this  contract  ?  Th^ 
are — <<in  consideration  that  the  plaintiffs,  at  the  request  of  the  now 
defendant,  would  consent  to  stay  all  further  proceedings  in  the  action 
against  Black,  until  the  first  of  May  then  next,  and  also  in  further  consider- 
ation that  the  plaintiffs(a)  would  proceed  to  trial  with  the  action  against 
Wollaston,  at,  &c."  That  consideration  the  defendant  has  had.  Then 
comes  the  promise : — ^<  The  defendant  did  then  guaranty  and  then  under- 
take and  promise  to  and  with  the  now  plaintiffs,  that  he,  the  defendant, 
would  hold  them  the  plaintiffs,  and  each  of  them,  harmless  and  indemni 
fied  against  all  costs,  charges,' and  expenses  in  any  manner  connectec 
with  the  said  action  to  be  tried  at  their  suit  against  Wollaston,  as  afore- 
said, whetJier  the  same  should  be  decided  in  favour  of  the  plaintiffs  or  of* 

(a)  Not  alle^ng  (as  nnneoesBarilj  alleged  with  reapeot  to  the  former  part  of  this  ezeealov^ 
ooDsideration)  that  it  was  at  the  defendant's  nquetL 
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W6lla$ton  ;  and  that,  he  the  defendant,  would  pay  the  9a7ne  costs,  charges, 
and  expenses,  whenever  requested  so  to  do  by  the  plaintiffs."  It  is 
argued,  on  the  one  side,  that  this  means  that  the  defendant  is  to  indem- 
nify the  plaintiffs  against  the  whole  costs  of  the  action,  and  therefore  that 
the  action  must  be  finally  disposed  of  and  determined  before  the  defend- 
ant's liability  could  arise.  On  the  other  hand,  it  is  said,  all  that  the 
consideration  fairly  imports,  is,  that  the  plaintiffs  were  to  proceed  to  trial 
in  the  action  against  Wollaston.  The  natural  meaning  of  the  words  cer- 
tainly is,  that  the  plaintiffs  were  to  carry  the  cause  to  trial :  and  it  is  by 
no  means  clear  that  they  were  bound  to  do  anything  more.  I  also  agree 
with  the  lord  chief  justice  and  my  brother  Coltman  in  the  construction 
they  put  upon  the  words  «  whether  the  same  should  be  decided  in  favour 
of  the  plaintiffs  or  of  Wollaston/'  viz.  that  the  contract  is  to  be 
♦performed,  Without  reference  to  the  success  or  the  failure  of  the  p^/,«/> 
plaintiffs  in  that  action.  It  seems  to  me  that  this  is  the  safer  con-  ^ 
struction  to  put  upou  the  entire  contract,  in  the  absence  of  anything 
clearly  ascertained  to  the  contrary,  and  that  the  defendant  has  in  truth 
all  that  he  bargained  for. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Whether  or  not  the 
statement  in  the  declaration  truly  represents  the  real  contract  between 
the  parties,  we  have  no  means  of  knowing.  As  it  appears  upon  the  face 
of  the  declaration,  I  think  it  means  this, — the  defendant  says  to  the 
plaintiffs, — <«  If  you  will  stay  the  proceedings  in  the  action  against  Black, 
and  will  proceed  to  trial  with  the  action  u  gainst  Wollaston  at  such  a  sit- 
ting, I  will  indemnify  you  against  all  costs  and  expenses  in  any  manner 
connected  with  the  last-mentioned  action,  whether  the  same  shall  be 
decided  in  your  favour  or  in  Wollaston 's ;  and  I  will  pay  those  costs  and 
expenses  whenever  requested  so  to  do."  The  plaintiffs  aver  performance 
of  this  agreement  on  their  part,  in  terms :  and  the  defendant,  in  answer, 
says,  that  one  of  the  considerations  for  his  promise  was,  that  the  plain- 
tiffs should  so  proceed  with  the  action  against  Wollaston,  that  the  cause 
should  be  finally  determined.  No  such  consideration,  however,  is  stated 
upon  the  record :  and  we  cannot  assume  it.  The  costs  to  be  paid  by  the 
defendant,  are,  costs  connected  with  the  action  against  Wollaston  ;  and 
they  are  equally  so,  whether  incurred  before  or  after  final  judgment. 
The  defendant's  liability  is  to  be  quite  irrespective  of  the  plaintiff's  suc- 
cess or  failure  in  that  action. 

K  the.  defendant  is  prejudiced  by  the  decision  we  have  come  to,  he 
must  take  that  as  the  necessary  consequence  of  the  manner  in  which  he 
has  worded  his  contract  Judgment  for  the  plaintiffs. 
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A.  bays  goods  of  B.,  knowing  that  B.  is  selling  them  as  faetor.  He  eaanot^  in  an  action  by  th€ 
principal  for  the  price,  set  off  a  debt  due  to  him  from  B.,  although  it  is  found  that  A.  made  the 
purchase  bona  fide. 

But,  •emhU^  that  payment  to  B.,  though  made  prematurely,  would,  if  made  bona  fide,  bind  the 

principaL 

This  was  an  action  of  debt  and  detinue.  The  first  count  of  the  decla- 
ration was  in  debt  for  goods,  chattels,  and  effects  sold  and  delivered ; 
the  second  was  in  detinue  for  certain  leather  alleged  to  have  come  to  the 
possession  of  the  defendant  by  finding. 

To  the  first  count,  the  defendant  pleaded, — ^first,  never  indebted, — 
secondly,  payment, — thirdly,  that  the  said  goods,  chattels,  and  effects  in 
the  first  count  mentioned,  were  sold  and  delivered  as  therein  mentioned, 
through  the  agency  of  certain  persons,  to  wit,  William  Tanner  and  John 
Ward,  who,  at  the  time  of  the  said  sale  and  delivery,  were  the  agents 
and  factors  of  and  for  the  plaintiff,  and  intrusted  by  him,  as  such  agents, 
with  the  said  goods,  chattels,  and  effects,  and,  with  the  assent  of  the 
plaintiff,  to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned, 
sold  them  to  the  defendant,  in  their,  the  said  William  Tanner  and  John 
Ward's  own  names,  as  the  true  and  sole  owners  thereof,  and  then 
appeared  to  be  the  true  and  sole  owners  thereof  by  the  plaintiff's  con- 
sent ;  that  the  plaintiff  did  not,  at  or  before  the  time  of  the  sale  and 
delivery  in  the  first  count  mentioned,  of  the  said  goods,  chattels,  and 
effects  to  the  defendant,  appear,  nor  was  he  then  known  by  the  defend- 
ant, as  the  proprietor  of,  or  interested  in,  the  said  goods,  chattels,  and 
effects,  or  any  or  either  of  them ;  that  he,  the  defendant,  then  bought 
and  accepted  and  received  the  said  goods,  chattels,  and  effects  of  and 
from  the  said  William  Tanner  and  John  Ward,  as  the  proper  goods, 
chattels,  and  effects  of  the  said  William  Tanner  and  John  Ward,  and 
♦fiftftT  *^^**  credit  for  the  said  goods,  chattels,  and  effects  was  given  to 
^  the  defendant  by  the  said  William  Tanner  and  John  Ward ;  that 
the  said  William  Tanner  and  John  Ward,  before  and  at  the  time  of  the 
said  sale  and  delivery  of  the  said  goods,  chattels,  and  effects,  and  thence 
continually  had  been,  and  still  were,  indebted  to  the  defendant  in  a  large 
sum  of  money,  to  wit,  the  sum  of  6100Z.,  for  goods  before  then  sold  and 
delivered  by  the  defendant  to  the  said  William  Tanner  and  John  Wardr 
at  their  request,  and  for  goods  bargained  and  sold,  &c.,  which  said  sum 
so  due  to  the  defendant  equals  the  supposed  debt  above  demanded,  and 
all  damages  by  the  plaintiff  sustained  by  reason  of  the  detention  thereof, 
and  against  which  said  sum  of  money  so  due  to  the  defendant,  he  the 
defendant  was  ready  and  willing,  and  ^lereby  offered  to  set  off  and 
allow,  &c.  &c. ;  verification. 

To  the  last  count,  the  defendant  pleaded, — first,  that  he  did  not  detain 
the  goods  in  that  count  mentioned, — secondly,  not  possessed. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth,  and  fifth  pleas, 
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and  replied  to  the  third,  "  that  the  said  William  Tanner  and  John  Ward 
did  not,  with  the  assent  of  the  plaintiff,  sell  the  said  goods  and  chattels 
to  the  defendant,  in  their  own  names,  as  the  true  and  sole  owners  thereof, 
and  did  not  appear  to  be  the  true  and  sole  owners  thereof,  with  the  plain- 
tiff's consent,  in  manner  and  form  as  in  the  said  third  plea  alleged,  &c. 
Issue  thereon. 

The  cause  was  tried  before  Wildb,  C.  J.,  at  the  sitting  in  London, 
after  Hilary  term  last.  The  facts  were  as  follows : — Tanner  and  Ward 
carried  on  a  considerable  business  as  leather-factors,  in  which  capacity 
they  had  frequent  dealings  with  the  plaintiff.  They  sometimes  also 
bought  leather  on  their  own  account.  In  the  month  of  November,  1847, 
a  negotiation  took  place  between  Tanner  and  Ward  and  the  defendant, 
relative  to  the  ^purchase  by  the  defendant  of  a  quantity  of  r4i/>oQ 
leather  called  ''kips."  The  contract  was  concluded  on  the  23d;  '~ 
the  kips  were  delivered  to  the  defendant  on  the  evening  of  the  24th ;  and 
on  the  25th  Tanner  k  Ward  stopped  payment,  and  eventually  became 
bankrupt, — the  fiat  against  them  bearing  date  the  18th  of  February,  1848. 

At  the  time  of  the  sale.  Tanner  k  Ward  were  indebted  to  the  defend- 
ant in  a  sum  considerably  exceeding  the  value  of  the  kips. 

After  the  bankruptcy  of  Tanner  k  Ward,  the  plaintiff,  as  principal, 
demanded  from  the  defendant  the  price  of  the  kips ;  and,  upon  his  refu- 
sing to  pay  it,  the  present  action  was  brought. 

On  the  part  of  the  defendant,  it  was  insisted, — first,  that  the  goods 
were  sold  by  Tanner  k  Ward  as  principals,  and  not  as  factors, — secondly, 
that,  assuming  that  Tanner  k  Ward  sold  as  factors,  and  not  as  princi- 
pals, still,  upon  the  authority  of  Warner  v.  M*Kay,  1  M.  &  W.  591,  the 
sale  was  subject  to  the  state  of  accounts  between  the  factors  and  the  vendee. 

For  the  plaintiffs,  evidence  was  given  for  the  purpose  of  showing,  that, 
at  the  time  he  made  the  purchase,  the  defendant  knew  that  Tanner  k 
Ward  were  intrusted  with  the  goods  as  factors,  and  that  they  were  in 
failing  circumstances,  and  consequently  that  the  transaction  was  fraudulent. 

In  answer  to  questions  put  to  them  by  the  learned  judge  the  jury 
found,  that  the  goods  were  sold  by  Tanner  &  Ward  as  factors,  and  that 
the  defendant  bought  them  with  knowledge  of  that  fact ;  and  that  the 
purchase  by  the  defendant  vas  bond  fide  :{a)  and  they  therefore,  under 
the  direction  of  his  lordship,  returned  a  verdict  for  the  plaintiff  for  190Z., 
{he  amount  claimed. 

*5yfe«,  Serjt.,  pursuant  to  leave  reserved  to  him  at  the  trial,  now  r^guQ 
moved  for  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a  "• 
nonsuit.  The  finding  of  the  jury  removes  the  defendant  from  the  first 
point  made  by  him  at  the  trial.  The  only  question,  therefore,  that  now 
remains,  is,  whether  the  knowledge  of  the  vendee  that  the  seller  is  deal- 
ing  with  the  goods  as  factor,  deprives  the  former  of  the  right  to  set  off 

(a)  Q.  d.  without  any  yiew  of  obtaining  satisfaction  of  a  bad  or  a  doubtfUl  debt,  at  th«  ex^nsa 
of  the  plaintiC 
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a  debt  due  to  him  from  the  seller.  It  is  submitted,  upon  principle,  an 
well  as  authority,  that  it  does  not.  Warner  v,  M'Eaj  is  precisely  in 
point.(a)  There,  before  the  first  sale  of  the  sugars  in  respect  of  which 
the  action  (by  the  principals)  was  brought,  the  defendant  knew  that  B. 
&  Co.,  from  whom  he  purchased,  sold  as  factors ;  and  the  names  of  the 
principals  were  communicated  to  him  before  the  set-off  was  incurred. 
The  jury  here  found  that  the  defendant  acted  bond  fide :  and  he  had  a 
right  to  suppose  that  Tanner  k  Ward  were  acting  honestly.  [Wilde, 
C.  J.  How  can  the  principal,  unless  he  has  done  something  to  accredit 
the  factors,  be  aifected  by  the  defendant's  belief  or  bona  fides  f]  The 
ruling  of  Parke,  B.,  is  distinct  upon  the  subject.  [Cresswell^  J.  Is 
not  that  in  effect  overruled  by  what  afterwards  took  place  in  banco  f] 
It  is  submitted  that  it  is  not.  [Wilde,  C.  J.  Lord  Abinger,  G.  B., 
treats  it  as  a  <5ase  of  pai/fnent.']  If  premature  payment  will  protect,  a 
fortiori  will  a  set-off.  [Wilde,  G,  J.  Payment,  though  made  prema- 
turely, puis  the  factor  in  a  position  to  do  justice  to  his  principal ;  and 
set-off  does  not.  There  is  a  large  class  of  cases  wherein  the  difference 
between  set-off  and  payment  has  been  well  ascertained.  I  have  always 
understood  payment  to  a  factor  to  be  good,  inasmuch  as  it  enables  him 
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to  settle  with  his  principal ;  but  that,  ♦where  a  man  buys  gooda 


of  a  factor,  knowing  him  to  be  dealing  as  such,  and  the  principal 
has  done  nothii\g  to  accredit  the  factor  as  one  dealing  on  his  own  account, 
he  is  not  bound  by  a  claim  of  set-off  as  between  the  factor  and  the 
vendee.  At  what  period  could  the  plaintiff  here  have  brougBt  an  action 
for  money  had  and  received  against  Tanner  &  Ward?]  The  general 
replication  de  injurid  could  not  have  been  adopted  in  this  case,  the  plea 
involving  an  authority  from  the  plaintiff,  and  so  falling  within  the  third 
exception  in  the  rule  in  Grogate's  case,  8  Go.  Rep.  66, — Salter  r.  Pur- 
chell,  1  Q.  B.  209.  Accordingly,  the  plaintiff,  admitting  the  set-off, 
replies  that  Tanner  &  Ward  did  not,  with  the  assent  of  the  plaintiff,  sell 
the  said  goods  and  chattels  to  the  defendant  in  their  own  names,  as  the 
true  and  sole  owners  thereof,  and  did  not  appear  to  be  the  true  and  sole 
owners  thereof,  with  the  plaintiff's  consent.  The  jury  found  that  the 
defendant  made  the  purchase  bond  fide,  [Gresswell,  J.  They  found 
that  Tanner  k  Ward  sold  as  factors,  and  that  the  defendant  bought  of 
them  knowing  them  to  be  selling  as  factors.  That  disposes  of  the  issue 
in  favour  of  the  plaintiff.]  If  that  be  the  true  meaning  of  the  issue,  the* 
replication  is  no  answer  to  the  plea,  and  the  defendant  will  be  entitled 
to  judgment  non  obstante  veredicto.  [Wilde,  G.  J.  The  plea  sets  up 
an  honest  case ;  but  you  seek  to  use  it  for  a  different  purpose.] 

Wilde,  G.  J.  In  all  these  cases  of  set-off,  the  law  endeavours  to 
meet  the  real  honesty  and  justice  of  the  case.  Where  goods  are  placed 
in  the  hands  of  a  factor  for  sale,  and  are  sold  by  him  under  circum- 
Stances  that  are  calculated  to  induce,  and  do  induce,  a  purchaser  to  be- 

(a)  Se«  remarks  upon  (his  case,  in  Smart  v,  Sandars,  3  Man.  Or.  k  d.  399. 
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lieye  that  he  is  dealing  with  his  own  goods,  the  principal  is  not  permitted 
afterwards  to  *turn  round  and  tell  the  vendee  that  the  character  r»gQo 
he  himself  has  allowed  the  factor  to  assume,  did  not  really  belong 
to  him.  The  purchaser  may  have  bought  for  the  express  purpose  of  set 
ting  off  the  price  of  the  goods  against  a. debt  due  to  him  from  the  seller. 
But  the  case  is  different  where  the  purchaser  has  notice  at  the  time  that 
the  seller  Ls  acting  merely  as  the  agent  of  another.  In  that  case,  there 
would  be  no  honesty  in  allowing  the  purchaser  to  set  off  a  bad  debt,  at  the 
expense  of  the  principal.  This,  I  consider  to  be  clear  and  settled  law : 
and  I  think  we  are  bound  not  to  exhibit  any  doubt,  where  none  should 
exist,  by  granting  a  rule.  The  case  of  Warner  v.  M'Eay,  as  ultimately 
decided,  in  no  degree  breaks  in  upon  the  principle  I  have  stated.  It  is 
quite  clear  that  the  court  there  do  not  adopt  the  idea  that  the  vendee  has 
a  right  to  set  off  a  debt  due  to  him  against  the  price  of  goods  bought  by 
him  of  a  factor  with  knowledge  that  he  sells  as  factor :  but  they  put  the 
case  upon  a  ground  which  prevents  it  from  having  any  bearing  upon  the 
present  case,  viz.  that  there  the  vendee  had  paid  the  factors.  Where  a  fac- 
tor sells,  with  notice  to  the  vendee  that  he  sells  as  factor,  payment  to  him 
is  good,  even  though  made  prematurely ;  but  the  vendee  cannot,  under  such 
circumstances,  claim  a  right  of  set-off.  The  substance  of  the  third  plea 
I  consider  to  be  this, — that  the  plaintiff  induced  the  defendant  to  believe 
that  Tanner  &  Ward  were  the  true  owners  of  the  goods,  and  that  the 
defendant  purchased  them  in  that  belief.  The  replication,  which  tra- 
verses those  allegations,  therefore,  traverses  the  substantial  part  of  the 
plea.     The  law  being  well  settled,  I  think  there  ought  to  be  no  rule. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  general  rule  un- 
doubtedly is,  that,  where  a  factor  sells  as  principal,  the  vendee  may  set 
off,  in  an  action  by  the  ^principal  for  the  price  of  the  goods,  a  r«£«QQ 
debt  due  to  him  from  the  factor ;  but  that,  where  he  sells  as  fac- 
tor, no  such  set-off  is  allowed.  That  doctrine  certainly  was  broken  in 
upon  by  the  ruling  of  Parke,  B.,  in  Warner  v,  M'Kay.  But  the  court 
of  Exchequer  seem  to  have  felt  that  that  ruling  was  not  sustainable :  they 
upheld  the  verdict  there  on  the  score  that  there  had  been  a  payment  to 
the  brokers,  though  a  premature  one.  Whether  that  view  was  correct  or 
not,  the  court  refused  to  uphold  the  ruling  of  Parke,  B.  That  case, 
therefore,  is  no  authority  for  the  purpose  for  which  it  has  been  cited 
to-day. 

Crksswell,  J.  I  am  of  the  same  opinion.  This  is  an  attempt  to 
extend  the  rule  laid  down  in  Rabone  v.  Williams,  7  T.  R.  360,(a)  and 
George  v,  Clagett,  7  T.  B.  859,  which  has  now  been  uniformly  acted 
upon  for  many  years.  If  a  factor  sells  goods  as  owner,  and  the  buyer 
bond  fide  purchases  them  in  the  belief  that  he  is  dealing  with  the  owner, 
he  may  set  off  a  debt  due  to  him  from  the  factor  against  a  demand  pre- 
ferred by  the  principal.  Lord  Mansfield  so  lays  down  the  rule  dis- 
tinctly in  Rab«ne  v.  Williams.     *'  Where,"  he  says,  "  factor,  dealing  foi 
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a  principal,  but  concealing  that  principal,  delivers  goods  in  his  own  name, 
the  person  contracting  with  him  has  a  right  to  consider  him  to  all  intents 
and  purposes  as  the  principal ;  and,  though  the  real  principal  may  appear 
and  bring  an  action  upon  that  contract  against  the  purchaser  of  the 
goods,  jet  that  purchaser  may  set  off  any  claim  he  may  have  against  the 
factor  in  answer  to  the  demand  of  the  principal.  This  has  been  long 
settled.'*  The  distinction  between  a  factor  and  a  broker  is  noticed  by 
Abbott,  C.  J.,  and  Baylby,  J.,  in  Baring  v.  Corrie,  2  B.  &  Aid.  137. 
Abbott,  C.  J.,  says :  "  The  distinction  between  a  broker  *and  & 
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factor  is  not  merely  nominal,  for  they  differ  in  many  important 


particulars.  A  factor  is  a  person  to  whom  goods  are  consigned*for  sale 
by  a  merchant,  residing  abroad,  or  at  a  distance  from  the  place  of  sale, 
and  he  usually  sells  in  his  own  name,  without  disclosing  that  of  his  prin- 
cipal ;  the  latter,  therefore,  with  full  knowledge  of  these  circumstances, 
trusts  him  with  the  actual  possession  of  the  goods,  and  gives  him  autho- 
rity to  sell  in  his  own  name.  But  the  broker  is  in  a  different  situation : 
he  is  not  trusted  with  the  possession  of  the  goods,  and  he  ought  not  to 
sell  in  his  own  name.  The  principal,  therefore,  who  trusts  a  broker,  has 
a  right  to  expect  that  he  will  not  sell  in  his  own  name.  In  all  the  cases 
cited,  the  factor  was  in  actual  possession  of  the  goods,  and  the  purcha- 
sers could  not  know  whether  they  belonged  to  him  or  not :  and,  at  all 
events,  they  knew  that  he  had  a  right  to  sell  the  goods."  And  Baylet, 
J.,  adds :  ^«  It  is  besides  to  be  observed  that  the  plaintiffs  did  not  trast 
the  brokers  with  either  the  muniments  of  their  title,  or  the  possession 
of  the  goods,  as  was  done  both  in  the  case  of  Rabone  v,  Williams  and 
that  of  George  t;.  Clagett."  With  regard  to  Warner  v.  M'Kay,  I  must 
confess  I  never  could  satisfy  myself  as  to  the  precise  ground  upon  which 
that  case  was  decided. 

V.  Williams,  J.  I  am  of  the  same  opinion.  The  doctrine  of  George 
t;.  Glagett,  and  that  class  of  cases,  has  no  application,  where  the  bujer 
knows  that  the  factor  sells  as  factor.  Rule  refused. 
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An  affidavit  of  debt  alleging  sereral  distinot  ancf  separate  canses  of  action  for  separate  and  di»* 
tinct  sums,  some  of  which  are  well  stated,  and  others  not,  is  not  therefore  had  altogether. 

A  eapicu  issued  under  a  judge's  order  pursuant  to  the  1  A  2  Vict  o.  110,  s.  3,  endorsed  for  biil 
for  10502.,  upon  an  affidavit  stating  disUnct  causes  of  action  for  four  several  amounts,  threi 
of  them  correctly,  and  one  (for  500/.)  imperfectly.  The  defendant,  having  been  tirected, 
applied  to  a  judge  at  chambers  to  discharge  him  out  of  custody.  The  judge  declined  to  dis- 
charge the  defendant,  but  made  an  order  reducing  the  amount  to  be  taken  for  baU  by  the  500/. 
so  defectively  alleged : — 

The  court  refused  to  rescind  the  order. 

On  the  8d  of  March  last,  an  order  was  made  in  this  cause  by  Patte- 
SON,  J.,  at  chambers— that  the  plaintiff  be  at  liberty  to  issue  one  or  more 
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writs  of  capias,  alias,  or  pluries  cttpias,  against  the  defendant,  endorsed 
to  hold  him  to  bail  for  the  sum  of  1050L 

The  aflBdavit  upon  which  the  learned  judge  was  induced  to  make  that 
order,  was  as  follows : — 

«( James  Cunliffe,  of,  &c.,  maketh  oath  and  saith  that  the  above-named 
defendant,  William  George  Maltass,  is  justly  and  truly  indebted  unto 
this  deponent  and  to  Samuel  Brooks,  his  co-partner  (surviving  partners 
of  William  Brooks,  deceased),  in  the  sum  of  1050Z.,  being  the  balance 
due  for  principal  on  four  several  bills  of  exchange, — one  thereof  being  a 
bill  dated  the  7th  of  February,  1846,  drawn  by  the  said  W.  G.  Maltass 
on,  and  accepted  by,  C.  A.  Calvert,  for  400Z.,  payable,  at  three  months* 
date,  to  the  order  of  Messrs.  Keyser  k  Wilkin,  and  by  them  endorsed 
to  Messrs.  Beattie  k  Co.,  and  by  them  endorsed  to  this  deponent  and 
his  said  co-partner  and  the  said  William  Brooks,  deceased,  in  his  lifetime ; 
which  said  bill  of  exchange  was  duly  presented  for  payment  when  due, 
and  was  dishonoured,  and  due  notice  of  the  dishonour  thereof  given  to 
the  said  W.  G.  Maltass, — another  thereof  being  a  bill  of  exchange  dated 
the  7th  of  March,  1846,  drawn  by  the  said  Messrs.  Keyser  k  Wilkin  on, 
and  accepted  by,  *the  said  Messrs.  Beattie  k  Co.,  for  600Z.,  paya-  r^nqf* 
ble,  at  three  months'  date,  to  the  order  of  the  said  W.  G.  Maltass,  ^ 
and  by  him  endorsed  to  the  said  C.  A.  Calvert,  and  by  the  said  C.  A. 
Calvert  endorsed  to  this  deponent  and  his  said  partner  and  the  said 
William  Brooks,  deceased,  in  his  lifetime, — ^another  of  the  said  four 
bills  of  exchange,  dated  the  12th  of  March,  1846,  drawn  by  one  Giu- 
seppe Bargigli,  on,  and  accepted  by,  the  said  Messrs.  Beattie  k  Co.,  for 
250Z.,  payable  to  the  order  of  the  said  W.  G.  Maltass,  at  three  months, 
and  by  the  said  W.  G.  Maltass  endorsed  to  the  said  C.  A.  Calvert,  and 
by  him  to  this  deponent  and  his  said  co-partner  and  the  said  William 
Krooks,  deceased,  in  his  lifetime ;  which  said  bill  of  exchange  was  duly 
presented  for  payment  on  the  day  when  it  became  due,  and  was  disho- 
noured, and  due  notice  of  its  dishonour  was  given  to  the  said  W.  G. 
Maltass, — and  the  other  of  the  said  four  bills  of  exchange  dated  the 
12th  of  March,  1846,  drawn  by  the  said  G.  Bargigli  on,  and  accepted 
by,  the  said  Messrs.  Beattie  k  Co.,  for  400Z.,  payable  to  the  order,  of 
the  said  W.  G.  Maltass,  the  defendant,  at  three  months'  date,  and  by 
the  said  W.  G.  Maltass  endorsed  to  the  said  C.  A.  Calvert,  and  by  him 
endorsed  to  this  deponent  and  his  said  co-partner  and  the  said  W. 
Brooksf  deceased,  in  his  lifetime ;  which  said  bill  was  duly  presented  for 
payment  on  the  day  when  it  became  due,  and  was  dishonoured,  and  duo 
notice  ^f  its  dishonour  was  given  to  the  said  W.  G.  Maltass.  And  this 
deponent  further  saith  that  all  the  said  four  bills  of  exchange  are  over- 
due, and  the  said  sum  of  10502.  still  remains  due  and  owing  to  this  depo- 
nent and  his  said  co-partner,  as  surviving  partners  of  the  said  William 
Brooks,  deceased, /or  jmn^jpaZ  manet/  on  the  said  four  bUU  ofexehange.(a) 

(a)  The  aggregate  being  1660^ 
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^^Q__  And  this  *deponent  further  saith  that  he  and  his  said  co-partnei 


*697] 


are  in  danger  of  losing  their  said  debt,  unless  the  defendant  be 


held  to  bail.  And  this  deponent  further  saith  that  he  hath  been  in- 
formed, and  believes,  that  the  said  defendant  is  about  leaving  England 
for  foreign  parts." 

The  defendant  was  arrested  on  the  Sd  of  March  upon  a  capias  issued 
upon  this  order,  endorsed  for  bail  for  1050L 

A  summons  was  afterwards  taken  out,  on  behalf  of  the  defendant, 
calling  upon  the  plaintiffs  to  show  cause  why  he  should  not  be  discharged 
out  of  custody.  This  summons  came  on  to  be  heard,  before  Patteson, 
J.,  on  the  10th  of  March,  1849,  when, — ^it  appearing  to  the  learned 
judge  that  the  affidavit  upon  which  the  former  order  was  made,  did  not 
disclose  a  cause  of  action  as  the  second  bill  mentioned  in  such  affidavit,— 
that  learned  judge  made  the  following  order: — <<  That  the  amount  for 
which  bail  is  to  be  given  in  this  cause,  be  reduced  to  the  sum  of  5502., 
that  the  defendant  be  at  liberty  to  pay  that  sum,  and  202.  for  costs, 
under  the  statute,  into  court,  in  lieu  of  bail,  and  that  he  be  thereupon 
discharged  out  of  custody.*' 

Special  bail  having  been  put  in  and  perfected,  under  the  order  of  a 
judge,  without  prejudice  to  an  application  to  the  court  to  rescind  the 
former  orders, 

Channell,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  the  two  orders  of  Patteson,  J., 
should  not  be  rescinded,  why  the  writ  of  capia$  issued  in  pursuance  of 
the  first  order  should  not  be  set  aside,  and  why  the  recognisance  of  the 
defendant's  special  bail  put  in  and  perfected  should  not  be  vacated,  or 
why  an  exoneretur  should  not  be  entered  on  the  bail-piece  in  this  action, 
*RQ«l  ^^  *^®  defendant's  entering  a  common  appearance,  on  *the  ground 
-^  that  the  affidavit  upon  which  the  defendant  was  so  held  to  bul, 
was  insufficient,  inasmuch  as  it  showed  no  cause  of  action  for  the  amount 
for  which  the  defendant  was  so  held  to  bail.  The  defect  in  the  affidavit 
was,  that  as  to  the  bill  for  5002.,  dated  the  7th  of  March,  1846,  it  did 
not  allege  that  the  bill  had  been  presented  and  dishonoured,  and  that 
the  defendant  had  notice  of  dishonour.  He  referred  to  Kirk  v.  Almond, 
2  C.  &  J.  364,  1  Dowl.  P.  C.  818,  2  Tywh.  816,  and  Drake  v.  Harding, 
1  Harr.  k  W.  864,  as  authorities  to  show  that  an  affidavit  bad  in  part  is 
bad  altogether ;  and  submitted,  that,  although  these  cases  seemed  to  have 
been  overruled  by  Jones  v.  Collins,  6  Dowl.  P.  C.  626,  jet  that  case 
was  distinguishable,  upon  the  ground  that  here  the  affidavit  had  been 
acted  upon,  and  the  defendant  actually  arrested  upon  a  writ  endorsed 
for  the  entire  sum  :  Caunce  v.  Rigby,  8  M.  &  W.  67.  [V.  Williams, 
J.,  referred  to  The  Bank  of  England  v.  Reid,  8  Dowl.  P.  C.  848,  where 
Parke,  B.,  upon  Kirk  v.  Almond  being  cited,  said :  <«  That  case  has  been 
disapproved  of,  and  is  only  acted  upon  when  the  part  which  is  good 
cannot  be  diatinguished  from  that  which  is  bad."] 
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A  rule  nisi  having  been  granted, 

ByleSj  Serjt.,  and  TapreUy  now  showed  cause.  The  authorities  clearly 
establish  that,  although  an  aflSdavit  to  hold  to  bail  may  be  insufficient  as 
to  part,  the  defendant  may  still  be  held  to  bail  for  the  amount  that  is 
well  sworn  to,  provided  it  be  separable  from  the  bad  part ;  and  that  the 
amount  may  be  reduced  even  after  a  capias  has  issued  and  been  acted 
upon.  The  cases  of  Kirk  v.  Almond  and  Drake  v.  Harding  are  no  longer 
considered  law.  In  Prior  v.  Lucas,  1  Harr.  &  W.  365,  n. — which 
♦occurred  at  chambers  before  Littledalb,  J., — ^the  affidavit  of  p^/>QQ 
debt  stated  that  the  defendant  was  indebted  to  the  plaintiff  in  50Z.  ^ 
for  goods  sold  and  delivered  to  the  defendant  at  his  request,  and  in  ^262. 
on  a  bill  of  exchange,  the  amount  of  which  was  not  stated.  Littledalb, 
J.,  said  that  it  was  true  that  there  were  two  decisions  of  the  court  of 
Exchequer,— Baker  v.  Wills,  1  C.  &  M.  238,  1  Dowl.  P.  C.  631,  and 
Kirk  i;.  Almond, — ^that  an  affidavit  of  debt  bad  in  part  is  bad  altogether ; 
but  that  he  thought  those  cases  had  not  been  properly  decided ;  that  he 
had  conversed  with  the  judges  on  the  point,  and  believed  that  the  barons 
themselves  had  adopted  the  same  opinion :  and,  accordingly,  he  made  an 
order  to  discharge  the  defendant,  on  giving  bail  for  50Z.  So,  in  Jones 
V,  Collins,  it  was  distinctly  held  that  an  affidavit  of  debt  stating  two 
causes  of  action,  one  imperfectly,  and  the  other  correctly,  is  not'  bad 
altogether,  but  the  defendant  may  be  held  to  bail  for  the  latter,  if  sepa- 
rate from,  and  independent  of,  the  former.  Williams,  J.,  after  time 
taken  for  deliberation  there, — ^having  first  disposed  of  other  points  in 
the  case, — says :  <<  Nfezt  comes  the  question,  on  which  there  has  been  a 
variation  in  the  decisions,  whether,  when  there  are  two  distinct  and 
separate  causes  of  action  stated  in  an  affidavit  of  debt,  one  of  which  is  bad, 
and  the  other  good,  the  arrest  being  for  the  joint  amount,  the  affidavit 
is  bad  altogether.  It  has  been  held,  undoubtedly,  to  be  bad  altogether ; 
and  that  opinion  has  been  for  a  long  time  acted  upon.  In  Kirk  v.  Almond, 
it  was  held  that  an  affidavit  which  was  good  in  part  and  bad  in  part  was 
bad  altogether,  and  the  defendant  was  discharged  out  of  custody.  That 
case  was  acted  on  for  some  time ;  as,  in  the  case  of  Drake  v.  Harding, 
by  my  brother  Goleridgb.  But  since  that  time  there  has  been  a  varia* 
tion  in  the  opinions  of  the  judges,  which  it  is  '^'unnecessary  now  t^cyaa 
to  trace.  In  the  case  of  Prior  v,  Liicas, — ^which  is  in  a  note  to  ^ 
the  report  of  the  case  of  Drake  v.  Harding,  and  which  was  before  my 
brother  Littledalb  at  chambers,  the  report  states  that  the  cases  in  the 
court  of  Exchequer,  of  Baker  v.  Wills  and  Kirk  v.  Almond,  were  referred 
to,  and  that  my  brother  Littlbdalb  did  not  agree  with  those  decisions, 
and  that  he  had  consulted  with  the  other  judges  on  the  subject.  I  have 
seen  my  brother  Littledalb,  and  he  says  that  the  report  of  that  case 
is  correct,  and  that  he  did,  on  that  occasion,  consult  the  other  judges ; 
and  the  result  is,  that  the  cases  of  Drake  v.  Harding  and  Kirk  v.  Almond 
are  no  longer  to  be  considered  as  good  law ;  the  case  of  Prior  v.  Lucas 
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establishing  this  rule,  that  where  the  total  amount  sworn  to  is  not  mixod 
up  with  that  which  is  partly  good  and  partly  bad,  but  distinct  ana  sepa- 
rate causes  of  action,  in  separate  amounts,  are  sworn  to,  one  of  which  is 
properly,  and  the  other  improperly  sworn  to,  the  affidavit  is  good  as  to 
that  amount  in  respect  of  which  it  is  correct,  and  that  the  court  will  not 
discharge  the  defendant  altogether  for  such  objection.**  l^hat  decision 
received  the  sanction  of  Parke,  B.,  in  The  Bank  of  England  v,  Reid. 
Here,  as  to  three  of  the  bills,  amounting  together  to  1050Z.,  the  affidavit 
shows  a  clear  and  distinct  cause  of  action ;  as  to  the  fourth,  a  bill  for 
500Z.,  it  must  be  conceded  that  the  affidavit  is  defective :  but,  applying 
the  5002.  paid  on  account,  to  the  amount  that  is  sufficiently  sworn  to,  the 
affidavit  shows  at  least  5501,  for  which  the  defendant  might  well  be  held 
to  bail. 

Channellj  Serjt.,  in  support  of  the  rule.  It  is  not  disputed,  that,  if 
the  original  affidavit  was  good,  the  first  order  was  wffll  made ;  nor  is  it 
denied  that  the  second  order  was  good,  if  the  learned  judge  had  power 
*7ni  1  *^  correct  the  first.  The  fair  result  of  the  cases  is,  that,  *where 
-'  an  affidavit  states  any  part  of  the  cause  of  action  defectively,  the 
part  for  which  it  is  proposed  to  use  it  must  be  clearly  severable  from  the 
rest, — as  in  The  Bank  of  England  v.  Reid.  But  in  no  case  has  it  been 
held  that  the  bad  part  of  the  affidavit  can  be  rejected,  after  it  has  once 
been  acted  upon  in  its  entirety.  [Cresswell,  J.  Was  it  not  so  used 
in  the  cases  of  Prior  v.  Lucas  and  Jones  v.  Collins  ?]  No  such  point 
seems  to  have  been  made  in  either  of  those  cases  at  the  bar,  nor  was  it 
adverted  to  by  the  court.  And  the  observations  of  Aldbrson,  B.,  in  the 
case  of  Gaunce  v,  Rigby,  seem  to  show  that  this  was  the  impression  of 
that  learned  judge.  The  marginal  note  of  that  case  states,  that,  if  an 
affidavit  be  good  as  to  one  distinct  sum  stated  in  it,  and  that  be  an  arrest- 
able amount,  it  is  no  objection  that  it  is  bad  as  to  another  sum  stated  in 
it,  unless  it  appears  that  process  has  issued  on  it  for  the  whole  amount, 
and  not  for  the  former  sum  only.  Upon  its  being  urged  by  the  counsel 
for  the  defendant  that  <<  Kirk  v.  Almond  and  Baker  v.  Wills  are  author- 
ities that  an  affidavit  of  debt,  bad  in  part  is  bad  altogether,**  Alderson, 
B.,  says :  "i^To  cUmbt  if  it  were  shown  that  the  defendant  was  arretted 
for  the  whole  amount,''  The  policy  of  the  law  of  late  years  has  been 
to  limit  the  right  to  imprison  a  debtor. 

Wilde,  C.  J.  This  is  a  rule  calling  upon  the  plaintiffs  to  show  cause 
why  two  orders  of  Patteson,  J.,  should  not  be  rescinded,  the  writ  of 
capias  issued  in  pursuance  of  the  first  of  those  orders  set  aside,  the 
recognisance  of  bail  vacated,  and  an  ezoneretur  entered  on  the  bail-piece. 
The  case  comes  before  the  court  under  the  statute  1  &  2  Vict.  c.  110, 
which  gives  authority  to  a  judge  of  either  of  the  superior  courts,  under 
certain  circumstances,  to  make  an  order  to  hold  a  defendant  to  bail. 
4'7'091  0^S^^^^^7'  ^^  capias  was  the  '^'commencement  of  the  action; 
-*  and  such  capias  was  not  deemed  irregular  because  improperly 
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endorsed  as  to  the  amount  of  bail  to  be  taken.  When  the  writ  was  en- 
dorsed for  an  amount  not  warranted  by  the  aflS<lavit,  the  course  was,  not 
to  move  to  set  aside  th^  capiaSy  but  to  discharge  tlie  defendant  upon  his 
entering  an  appearance  and  filing  common  bail, — leaving  the*  capmir  still 
to  be  the  commencement  of  the  action.  It  is  now  no  longer  the  capias^ 
but  the  writ  of  summons  that  is  the  commencement  of  the  suit :  the 
capias  issues  for  a  collateral  purpose ;  and  it  may  issue  at  any  time 
before  final  judgment.  The  words  of  the  3d  section  of  the  statute  are — 
that,  "if  a  plaintiff  in  any  action  in  any  of  Her  Majesty's  superior 
courts  of  law  at  Westminster,  in  which  the  defendant  i^  now  liable  to 
arrest,  whether  upon  the  order  of  a  judge  or  without  such  order,  shall,  by 
the  affidavit  of  himself  or  some  other  person,  show  to  the  satisfaction  of  a 
judge  of  one  of  the  said  superior  courts,  that  such  plaintiiF  has  a  cause  of 
action  against  the  defendant  or  defendants  to  the  amount  of  20/.  or  up- 
wards, or  has  sustained  damage  to  that  amount,  and  that  there  is  proba- 
ble cause  for  believing  that  the  defendant,  or  any  one  or  more  of  the 
defendants,  is  or  are  about  to  quit  England,  unless  he  or  they  be  forth- 
with apprehended,  it  shall  be  lawful  for  such  judge,  by  a  special  order,  to 
direct  that  such  defendant  or  defendants  so  about  to  quit  England,  shall 
be  held  to  bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceeding 
the  amount  of  the  debt  or  damages ;  and  thereupon  it  shall  be  lawful  for 
such  plaintiff,  within  the  time  which  shall  be  expressed  in  such  order, 
but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of  capias,  into 
one  or  more  difierent  counties,  as  the  case  may  require,''  &c.  The 
arrest,  therefore,  now  takes  place,  not  by  force  of  the  affidavit  stat- 
ing the  amount  of  the  debt,  but  for  such  amount  as  the  judge  in  his 
♦discretion  may  think  fit ;  such  discretion,  of  course,  to  be  exer-  rs|t»TAQ 
cised,  not  arbitrarily,  but  according  to  the  practice  of  the  court.  *■ 
The  regularity  or  irregularity  of  the  affidavit,  therefore,  does  not  stand 
quite  upon  the  same  footing  as  it  did  before.  In  the  present  case,  the 
learned  judge  made  an  order  that  a  capias  issue  endorsed  for  1050/.,  the 
sum  alleged  in  the  affidavit  to  be  due  for  principal.  Formerly,  when  an 
ordinary  capias  issued,  the  court  required  the  affidavit  to  contain  a  dis- 
tinct statement  of  the  amount  of  the  debt.  In  administering  the  law 
under  the  statute  in  question,  they  have  adhered  to  that  practice,  and 
still  require  the  affidavit  to  be  certain  to  a  certain  intent.  The  affidavit 
presented  to  the  learned  judge  here,  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  in  the  sum  of  1050Z.,  being  the  balance  due  for 
principal  on  four  several  bills  of  exchange,  describing  them,  and  which 
four  bills  in  the  aggregate  exceeded,  by  500Z.,  the  sum  claimed  to  be  due. 
The  judge  accordingly  directed  the  capias  to  issue  for  1050Z. ;  and  the 
defendant  was  thereupon  arrested,  ^l^o  defendant  afterwards  went  before 
the  judge,  not  for  the  purpose  of  asking  that  the  order  might  be  dis- 
charged, but  that  he  himself  might  be  discharged  out  of  custody,  on  the 
ground  that  the  whole  sum  endorsed  on  the  writ  was  not  properly  sworn 
VOL.  VII.— 55  2  0 
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to.  The  learned  judge, — looking  more  minutely  at  the  affidavit,  and  find- 
ing that  it  did  not  disclose  enough  to  warrant  the  arrest  of  the  defendant 
as  to  a  portion  of  the  debt,  inasmuch  as  it  failed  to  describe  a  good  cause 
of  action  against  the  defendant  as  to  one  of  the  bills, — took  the  view 
most  favourable  for  the  defendant,  but,  thinking  that  there  must  be  at  least 
550Z.  due,  made  an  order  reducing  the  amount  for  which  the  defendant  wiu! 
to  be  held  to  bail,  to  that  sum.  That  order  has  been  acted  upon, — the 
defendant  having  procured  it  to  be  modified  by  allowing  him  to  pay  into 
•7041   ^^^^^  ^^®  550/.,   *and  20?.  for  costs,  in   lieu  of  bail.     Having 

-'  afterwards  perfected  special  bail,  the  defendant  now  comes  and 
asks  the  court  to  rescind  the  two  orders,  to  set  aside  the  capias^  and  to 
vacate  the  recognisance  of  bail, — upon  the  ground  that  the  original  affi- 
davit did  not  warrant  the  issuing  of  a  capias  endorsed  for  the  amount 
mentioned  in  the  first  order.  I  apprehend,  however,  the  defendant  is 
not  now  in  a  situation  to  make  an  application  difierent  from  that  which 
he  made  before  the  judge  at  chambers.  The  motion  ifl  founded  upon  the 
6th  section  of  the  statute,  which  enacts  "  that  it  shall  be  lawful  for  any 
person  arrested  upon  any  such  writ  of  capias^  to  apply,  at  any  time  after 
such  arrest,  to  a  judge  of  one  of  the  superior  courts  at  Westminster,  or 
to  the  court  in  which  the  action  shall  have  commenced,  for  an  order  or 
rule  on  the  plaintiff  in  such  action  to  show  caui^e  why  the  person  arrested 
should  not  be  discharged  out  of  custody ;  and  that  it  shall  be  lawful  for 
such  judge  or  court  to  make  absolute  or  discharge  such  order  or  rule,  and 
to  direct  the  costs  of  the  application  to  be  paid  by  either  party,  or  to 
make  such  order  therein  as  to  such  judge  or  court  shall  seem  fit ;  pro- 
vided that  any  such  order  made  by  a  judge  may  be  discharged  or  varied 
by  the  court,  on  application  made  thereto,  by  either  party  dissatisfied  with 
such  order."  When,  therefore,  the  parties  come  before  the  court,  the 
court  is  to  make  such  order  as  it  conceives  the  justice  of  the  case  to 
require.  Now,  justice  requires  that  we  should  deal  with  the  case  as  it 
was  presented  before  the  judge.  That  he  had  authority  to  make  the 
order  to  the  extent  of  550Z.,  is  conceded.  The  real  objection  is,  that  he 
erroneously  exercised  his  discretion,  by  ordering  the  capias  to  issue  for 
1050i.  We,  therefore,  cannot  set  aside  the  order  altogether.  Jt  was 
admitted  in  argument  that  the  authorities  show  that  the  circumstance  of 
♦70 'iT  *  ^l®f®^<l^^^'8  being  arrested  for  *too  large  an  amount  aiTords  no 

-*  ground  for  his  discharge,  if  the  affidavit  warrants  the  arrest  up  to 
-a  certain  extent.  Further,  it  is  not  disputed,  that  not  only  may  the  party 
be  held  to  bail  for  the  lesser  amount,  where  the  sum  is  distinctly,  and  in 
terms,  stated  in  the  affidavit,  but  also  where  it  may  fairly  be  collected 
therefrom.  The  authorities  upon  this  subject  are  not  impugned :  but  it 
is  said  they  are  not  controlling  authorities,  because  there  is  a  point  here 
that  was  not  present  in  the  cases  referred  to ;  and  this  consequence  is 
sought  to  be  deduced  from  the  language  of  Alderson,  B.,  in  Caunce  r. 
Rigby.     There,  the  plaintiff  was  proceeding  to  outlawry :  the  defendanl 
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moved  to  set  aside  the  capias  and  subsequent  proceedings,  on  the  ground 
of  a  defect  in  the  affidavit  to  hold  to  bail :  the  affidavit  sti^tod  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  Sll.  for  work  and 
labour  done  by  him  for  the  defendant  at  his  request,  and  in'  the  further 
sum  of  20L  on  a  bill  of  exchange  drawn  bj  the  defendant  on  one  John 
Robinson,  and  endorsed  to  the  plaintiff,  ''which  said  John  Robinson 
made  default  in  payment  of  the  said  bill  when  due."  The  objection  was, 
that  there  was  not  a  sufficient  statement,  as  against  the  drawer,  of  the 
acceptor's  default ;  and  it  was  contended,  on  the  authority  of  Kirk  v. 
Almond  and  Baker  v.  Wills,  that  an  affidavit  of  debt  bad  in  part  is  bad 
altogether:  upon  which  Alderson,  B.,  says, — "No  doubt,  if  it  were 
shown  that  the  defendant  was  arrested  for  the  whole  amount ;  but  sup- 
pose it  was  only  for  the  31Z,,  would  the  court  set  it  aside?"  And,  in 
giving  judgment,  the  learned  baron  says :  "  I  am  not  aware  of  any  case 
in  which  a  distinct  part  of  an  affidavit  being  good,  and  tlie  amount  men- 
tioned in  such  good  part  only  being  endorsed  on  the  capias^  the  affidavit 
has  been  held  bad."  My  brother  Channell  infers  from  this,  that  the 
proceedings  would  have  been  set  aside,  if  the  capias  had  been  *en-  r^Yn^ 
dorsed  for  the  larger  amount.  I  think  that  is  not  a  just  inference  *- 
from  the  language  used  by  the  learned  baron.  On  the  contrary,  there 
are  distinct  authorities  to  show  that  the  party  is  not  entitled  to  that  relief, 
but  that  the  court  will  permit  the  defendant  to  be  held  to  bail  for  so  much 
as  the  affidavit  well  shows  to  be  due.  It  is  not  denied  here  that  the  affi- 
davit shows,  in  correct  and  formal  terms,  a  debt  due  to  the  plaintiffs,  to 
the  extent  of  550f.  Upon  the  whole,  therefore,  I  think  that  the  justice 
of  the  case  is  well  met  by  allowing  the  capias  to  stand  for  that  sum,  and^ 
consequently,  the  rule  for  setting  aside  the  orders  of  my  brother  Pattb- 
son,  will  be  discharged. 

CoLTMAN,  J.  I  take  it  to  be  established  by  the  cases,  that  if,  before 
the  statute  1  &  2  Vict.  c.  110,  a  defendant  was  sought  to  be  arrested 
upon  an  affidavit  disclosing  two  distinct  causes  of  action,  one  of  which 
is  well  stated,  and  the  other  not,  the  party  would  not  have  been  entitled 
to  be  discharged  on  filing  common  bail,  but  the  bail  would  have  been 
reduced  to  the  amount  properly  shown  to  be  due.  None  of  the  cases 
cited  bear  out  the  proposition  of  my  brother  Channell^  except  the  two 
cases  of  Kirk  v.  Almond  and  Drake  v.  Harding,  which  have  since  been 
overruled.  In  point  of  good  sense,  I  see  no  difference  between  a  case 
where  the  affidavit  distinctly  discloses  one  good  cause  of  action,  and  a 
case  where  it  manifestly  appears,  upon  looking  at  the  whole  affidavit, 
that  a  certain  sam  is  due.  This  case  arises  upon  the  3d  section  of  the 
1  &  2  Vict.  c.  110.  Upon  that,  the  matter  seems  to  me  to  be  even  inore 
clear  than  upon  the  old  law.  By  that  section,  two  matters  are  referred 
to  the  judge, — the  one,  whether  the  plaintiff  has  a  cause  of  action 
against  the  defendant  to  the  amount  of  202.,  or  has  sustained  damage 
to  that   amount,  —  the   other,    whether-  there   is   probable   cause  for 


707  CUNLIFFB  v.  MALTASS.    E.  T.  1849. 


«< 


707] 


^belieying  that  the  defendant  is  about  to  quit  England.  When  the 


judge  makes  an  order  to  hold  the  defendant  to  bail  for  a  particular 
amount,  he  is  doing  a  judicial  act.  The  question  is,  what  is  the  mode 
of  relief  where  the  judge  has  directed  a  defendant  to  be  held  to  bail  for 
a  larger  sum  than  is  warranted  by  the  affidavit.  The  remedy  is  pointed 
out  by  the  6th  section,  which  provides  that  any  order  made  by  a  judge 
may  be  discharged  or  varied  by  the  court,  on  application  made  thereto 
by  either  party  dissatisfied  therewith.  That  section,  therefore,  gives 
authority  to  the  court  to  modify  the  order,  by  limiting  the  amount  of 
bail.     That  has  already  been  done  in  the  present  case. 

Grbsswbll,  J.  I  am  entirely  of  the  same  opinion.  It  is  beyond 
controversy  that  5502.  appears  on  the  face  of  the  affidavit  to  be  due  from 
the  defendant  to  the  plaintiff,  upon  bills  of  exchange  for  which  the 
defendant  is  liable,  by  reason  of  presentment  and  non-payment  by  the 
acceptor,  and  notice  of  dishonour  to  the  defendant,  as  drawer, — reject- 
ing altogether  the  600Z.  bill  as  to  which  the  defendant's  liability  is 
defectively  stated,  and  ascribing  the  500Z.  paid,  to  the  other  bills  as  to 
which  the  defendant's  liability  is  well  alleged.  There  being,  then,  a 
perfectly  good  affidavit  to  hold  to  bail  for  550Z.,  the  judge  had  authority 
to  order  a  capias  to  issue.  It  may  be  that  he  was  in  error  in  allowing 
the  writ,  in  the  first  instance,  to  be  endorsed  for  so  large  an  amount. 
The  only  remedy  for  that  is,  to  vary  the  order,  under  section  6.  The 
whole  thing  is  the  creation  of  the  statute.  In  Hopkinson  v.  Salembier, 
7  Dowl.  P^  C.  493,  where  the  defendant  had  been  arrested  under  the  1 
k  2  Vict.  c.  110,  s.  3,  by  virtue  of  a  judge's  order  made  upon  an  affida- 
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vit  having  the  *same  defect  as  the  affidavit  in  this  case,  it  was 


held  that  the  motion  should  be,  not  to  set  aside  the  eapiaSy  but 
to  rescind  the  judge's  order.  The  case  is  brought  precisely  within  the 
principles  that  affected  the  capias  under  the  old  law.  The  cases  of 
Baker  v.  Wills,  Kirk  v.  Almond,  and  Drake  v.  Harding,  were  under 
review  in  Jones  v.  Collins  and  The  Bank  of  England  v,  Reid.  The 
result  is,  that,  where  the  affidavit  discloses  a  good  cause  of  action,  the 
defendant  may  be  held  to  bail  for  that,  notwithstanding  the  affidavit  also 
states  something  further,  which  does  not  amount  to  a  cause  of  action. 
It  is  suggested  that  there  the  point  was  not  made,  that,  the  party  having 
originally  been  arrested  for  too  large  an  amount,  it  was  not  competent 
to  the  plaintiff  to  hold  him  to  bail  for  the  lesser  amount  that  was  pro- 
perly sworn  to:     But  I  cannot  think  the  judge  overlooked  that. 

V.  Williams,  J.  I  am  of  the  same  opinion.  This  is  an  appeal  from 
the  decision  of  my  brother  Patteson.  He  clearly  had  authority  to 
make  the  original  order.  The  deponent  does  pledge  his  oath  to  the 
existence  of  the  debt  to  the  full  amount  of  1050Z.,  though,  by  reason  of 
a  technical  omission,  the  affidavit  fails  to  show  a  good  cause  of  action  as 
to  500/.  Before  the  recent  statute,  the  affidavit  was  conclusive :  but  now 
it  is  competent  to  the  defendant  to  dispute  the  existence  of  the  dobt 
Itself.  Rule  discharged,  with  costs. 
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*DOE  d.  BENJAMIN  HEMMING,  Assignee  of  JOSEPH 

WILLETTS,  an  Insolvent,  v.  THOMAS  WILLETTS.    I-  ^"^ 
April  19. 

A.  testator,  having  four  sons,  A.,  B.,  C,  and  D.,  devised  to  his  sons  B.,  C,  and  D.,  *'all  thore  my 
uve  freehold  mefisuages,  tenements,  dwelling-houses,  and  premhet,  witli  their  appurtenances, 
at  R.,  in  the  occupation  of  J.  P.  or  his  under-tenants,  to  hold  to  them,  their  heirs  and  as.^igns 
for  ever,  as  tenants  in  common."  The  property  in  the  occupation  of  J.  P.  at  the  time  of  the 
making  of  the  will,  and  of  the  testator's  death,  consiAted  of  five  cottages  and  about  three  acres 
of  meadow  land  adjoining : — Held,  that  the  land  passed  to  B.,  C,  and  D.,  as  well  as  the 
cottages. 

A  eertified  eopy,  under  the  seal  of  the  inRolFent  debtors'  conrt»  of  the  assignment  from  the  pto» 
visional  assignee,  is,  under  the  7  G.  4,  c.  67,  s.  19,  evidence  of  such  assignment,  without  proof 
of  any  petition  having  been  filed  by  the  insolvent,  or  of  any  appointment  of  an  assignee. 

This  was  an  action  of  ejectment  brought  to  recover  an  undivided  third 
part  of  three  acres  of  land  at  Rowley  Hegis,  in  the  county  of  Stafford. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  spring  assizes  at 
Stafford.  The  facts  were  as  follows:  One  William  Willetts,  who  died  in 
1829,  leaving  four  sons, — John,  Joseph,  William,  and  Thomas, — was, 
at  the  time  of  his  death,  seised  of  five  freehold  cottages,  with  three  acres 
of  land  adjoining,  upon  which  was  a  stable.  By  his  will,he  devised  to  the 
three  younger  sons,  from  and  after  the  death  of  his  widow,  ^^all  those 
my  freehold  messuages,  tenements,  and  premises,  with  their  appurte 
nances,  at  Rowley  Regis,  in  the  county  of  Stafford,  in  the  occupation 
of  James  Priest,  his  under-tenant  or  under-tenants ;  to  hold  to  them, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common :''  and  ho  appointed 
his  eldest  son,  John,  his  executor. 

At  the  date  of  the  will,  and  at  the  time  of  the  testator's  death.  Priest 
was  tenant  of  the  three  acres  of  land  and  stable,  as  welf.as  of  the  five 
cottages.  No  part  of  the  land  had  ever  been  held  by  any  occupier  of 
any  of  the  cottages. 

*The  widow  of  the  testator  died  in  1834 ;  and,  in  the  same  year, 
Joseph  Willetts,  who  had  been  taken  in  execution  for  a  debt,   '- 
petitioned  for  his  discharge  under  the  insolvent  debtors*  act  then  in  force 
— 7  G.  4,  c.  57.     The  lessor  of  the  plaintiff  claimed,  as  his  assignee,  one- 
third  of  the  land,  which  had  been  in  the  possession  of  the  defendant  ever 
since  his  mother's  death. 

In  order  to  prove  his  title  as  assignee,  the  lessor  of  the  plaintiff  put  in 
the  assignment  from  Joseph  W'illetts,  the  insolvent,  to  Sturges,  the  pro- 
vi.sional  assignee  of  the  insolvent  court,  and  a  document  which  purported 
to  be  a  copy  under  the  seal  of  the  court,  of  an  order  to  the  provisional 
assignee  to  convey  the  insolvent's  estate  to  the  lessor  of  the  plaintiff,  and 
of  an  assignment  made  thereon.  This  latter  copy,  it  was  insisted  on  the 
part  of  the  defendant,  was  inadmissible ;  but  the  learned  judge  received  it. 

It  was  then  objected,  that  there  was  no  proof  of  any  petition  filed  by 
Joseph  Willetts,  or  of  any  appointment  of  an  assignee  ;  and  it  was  fur* 
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ther  objected  that  the  hind  in  question  did  not  pass  by  the  will  of  Wil- 
liam Willetts  as  appurtenant  to  the  cottages. 

The  learned  judge  was  of  opinion  that  the  land  did  pass  by  the  will ; 
and  hh  directed  the  jury  to  find  for  the  plaintiff, — reserring  to  the  defend- 
ant leave  to  move  to  enter  a  nonsuit. 

Allen,  Serjt.,  now  moved  accordingly.  1.  The  copy  of  the  order  of 
the  insolvent  court  was  improperly  received,  without  proof  of  the  pro- 
ceedings in  the  ordinary  way.  This  case  depends  upon  the  7  G.  4,  c. 
57,  which  contains  no  provisions  analogous  to  the  105th  section  of  the 
1  &  2  Vict.  c.  nO.(a)  [V.  Williams,  J.  *The  76th  section  of 
-'  the  7  G.  4,  c.  57,  provided  that  "  a  copy  of  such  petition,  sche- 
dule, order,  and  other  orders  and  proceedings,  purporting  to  be  signed 
by  the  oflScer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certify- 
ing the  same  to  be  a  true  copy  of  such  petition,  schedule,  order,  or  other 
proceeding,  and  sealed  with  the  seal  of  the  said  court,  shall  at  all  times 
be  admitted  in  all  courts  whatever,  and  before  commissioners  of  bankrupt 
and  justices  of  the  peace,  as  sufficient  evidence  of  the  same,  without 
any  proof  whatever  given  of  the  same,  further  than  that  the  same  is 
sealed  with  the  seal  of  the  said  court  as  aforesaid."]  Under  that  statute, 
it  was  imperative  on  the  party  to  show  that  it  was  the  seal  of  the  court. 
[Cresswell,  J.  The  objection  seems  to  be  removed  by  the  8  &  9  Vict. 
c.  113,  the  1st  section  of  which, — reciting  that  "whereas  it  is  provided 
by  many  statutes,  that  various  certificates,  official  and  public  documents, 
documents  and  proceedings  of  corporations  and  of  joint-stock  and  other 
companies,  and  certified  copies  of  documents,  by-laws,  entries  in  registers 
and  other  books,  shall  be  receivable  in  evidence  of  certain  particulars, 
in  courts  of  justice,  provided  they  be  respectively  authenticated  in  the 
manner  prescribed  by  such  statutes ;  and  whereas  the  beneficial  effect 
of  these  provisions  has  been  found  by  experience  to  be  greatly  dimi- 
nished by  the  difficulty  of  proving  that  the  said  documents  are  genu- 
ine ;  and  it  is  expedient  to  facilitate  the  admission  in  evidence  of  such 
^  and   the   like   documents," — enacts,  "that,  whenever  by  *any 

"'-'  act  now  in  force,  or  hereafter  to  be  in  force,  any  certificate,  offi- 
cial or  public  document,  or  document  or  proceeding  of  any  corporation 
or  joint-stock  or  other  company,  or  any  certified  copy  of  any  document, 
by-law,  entry  in  any  register  or  other  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  in  any  court  of  justice, 
or  before  any  legal  tribunal,  or  either  House  of  Parliament,  or  any  com- 
mittee of  either  House,  or  in  any  ju  licial  proceeding, — the  same  shall 
respectively  be  admitted  in  evidence,  provided  they  respectively  purport 
to  be  sealed  or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed 

(a)  Which  enacts,  "  that  n  copy  of  siic-h  petition,  vesting  order,  sohedule,  order  of  adjadicstioo, 
and  other  orders  and  proceedings,  purporting  to  be  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  or  his  doputy,  certifying  the  same  to  be  a  true  copy  of  snch  petition,  resting 
order,  schedule,  order  of  adjudication,  or  other  proceeding,  and  purporting  to  be  sealed  with  th« 
•eal  of  the  said  court,  shall,  at  all  times,  be  admitted,  in  all  courts  and  places  whatever,  as  safB 
0ient  evidence  of  the  same,  without  any  other  proof  whatever  given  of  the  same." 
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alone,  as  required,  or  impressed  with  a  stamp  and  signed,  as  directeS  by 
the  respective  acts  made  or  to  be  hereafter  made,  without  any  proof  of 
the  seal  or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature 
or  of  the  official  character  of  the  person  appearing  to  have  signed  the 
same,  and  without  any  further  proof  thereof,  in  every  case  in  which  the 
original  record  could  have  been  received  in  evidence."  Here,  the  original 
record  would  clearly  have  been  evidence :  and  this  statute  puts  the  copy 
in  tbe  same  situation  as  the  original.]  That  statute  certainly  seems  to 
answer  the  first  objection. 

2.  The  document  put  in,  and,  as  it  now  seems,  properly  admitted,  was, 
an  assignment  from  the  provisional  assignee  to  the  lessor  of  the  plain- 
tiff: but  there  was  no  proof  of  any  petition  filed  by  Joseph  Willetts,  or 
of  any  proceedings  thereon.  The  11th  section  of  the  7  G.  4,  c.  57, 
provides  that  the  insolvent  shall,  at  the  time  of  filing  his  petition,  exe- 
cute an  assignment  to  the  provisional  assignee  of  all  his  estate  and 
effects:  and  the  19th  section  provides  for  the  appointment  of  other 
assignees,  and  for  the  assignment  of  the  estate  by  the  provisional  assignee 
to  them ;  and  enacts  '*  that  every  such  conveyance  and  assignment  as 
aforesaid  to  such  provisional  *assignee,  and  a  counterpart  of  every  r-^^^^  q 
such  conveyance  and  assignment  by  such  provisional  assignee  to 

such  other  assignee  or  assignees,  shall  be  filed  of  record  in  the  said 
court ;  and  a  copy  of  any  such  record,  made  upon  parchment,  and  pur- 
porting to  have  the  certificate  of  the  provisional  assignee  of  the  said 
court,  or  his  deputy,  appointed  for  that  purpose,  endorsed  thereon,  and 
to  be  sealed  with  the  seal  of  the  said  court,  shall  be  recognised  and  re- 
ceived as  sufficient  evidence  of  such  conveyance  and  assignment,  and  of 
the  title  of  the  provisional  and  other  assignee  or  assignees  under  the 
Bame,  in  all  courts,  and  before  commissioners  of  bankrupt  and  justice.^ 
of  the  peace,  to  all  intents  and  purposes,  without  any  proof  whatever 
given  of  the  same,  or  of  any  other  proceeding  in  the  said  court  in  the 
matter  of  such  prisoner's  petition.'*  The  question  here  is,  whether  the 
copy  of  the  assignment  shall  be  taken  to  be  evidence  that  all  had  betu 
done  to  constitute  a  legal  title.  [Wilde,  C.  J.  It  would  bo  idle  to  say 
that  a  copy  shall  be  evidence,  if  all  the  previous  steps  are  still  required 
to  be  proved.  The  very  objrct  of  the  act  was  to  dispense  with  all  such 
formal  proof.  Cresswell,  J.,  referred  to  Jackson  v.  Thompson,  2  Q. 
B.  887.] 

3.  The  terms  of  the  will  were  not  sufficient  to  carry  the  land  in  ques- 
tion. [Wilde,  C.  J.  Suppose  you  strike  out  the  words  "  five  freehold 
messuages  and  tenements,"  leaving  it — "all  those  my  premises,  with 
their  appurtenances,  at  Rowley  Regis,  in  the  occupation  of  James  Priest,*' 
— would  not  that  pass  the  land,  which  was  in  the  occupation  of  Priest  ? 
Is  the  effect  of  the  word  "premises"  circumscribed  by  the  previous 
words  ?]  It  is  submitted  that  it  is.  There  are  many  cases  which  show 
that  land  will  not  pass  by  the  word  "  appurtenances."     Hearn  v.  Allen, 
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*7141  ^^^'  ^^^'  ^^ '  ^^®  ^*  Walker  *v.  Walker,  3  Bos.  &  Pull.  375. 
■'  [V.  Williams,  J.  There  are  cases  both  ways.(o)  The  learned 
judge,  at  the  trial,  relied  on  the  word  "premises,"  which  clearly  would 
not  pass  this  land.(6)  [Wilde,  C.  J.  "  Tenement  and  premises"  would 
andoubtedlj  pass  the  land.]  This  is  a  question  of  intention.  It  cannot 
be  supposed  that  the  testator  intended  to  disinherit  his  heir.  [Wilde, 
C.  J.  He  certainly  had  not  forgotten  him ;  for,  he  appoints  him  his 
executor.  The  eldest  son  was  probably  otherwise  provided  for.  Why 
is  it  to  be  assumed  that  the  testator  meant  to  die  intestate  as  to  any  part 
of  the  premises  in  the  occupation  of  Priest  ?] 

WiLDB,  C.  J.  I  cannot  see  any  reasonable  ground  for  doubt  in  this 
case.  Taking  the  most  general  description  of  the  property,  I  think  it 
is  clear  that  the  testator  intended  that  the  whole  should  pass  by  his  will. 
It  appears  that  the  land  in  question  was  contiguous  to  the  five  cottages, 
and  that  the  whole  was  enclosed  in  a  ring-fence.  The  words  of  the 
devise  are — "  All  those  my  five  freehold  messuages,  tenements,  and  pre- 
mises, with  their  appurtenances,  at  Rowley  Regis,  in  the  county  of  Staf- 
ford, in  the  occupation  of  James  Priest,  his  under-tenant  or  under-ten- 
ants ;  to  hold  to  them,  their  heirs,  and  assigns,  for  ever,  as  tenants  in 
common."  In  construing  this  devise,  it  is  not  necessary  to  resort  to  the 
word  "appurtenances."  The  other  words  are  abundant,  and  more  apt, 
to  show  what  the  testator  intended.  He  has  taken  pains  to  exclude  the 
possibility  of  doubt,  by  describing  the  subject-matter  as  "  in  the  occupa- 
tion of  James  Priest,  his  under-tenant  or  under-tenants."  The  land,  as 
well  as  the  five  cottages,  was  in  the  occupation  of  Priest :  there  is,  there- 
♦7151  ^*°^®'  abundantly  sufficient  to  *pass  the  whole,  not  by  implication 
merely,  but  by  the  very  words  of  the  will.  The  word  ''pre- 
mises," is  commonly  used  as  comprising  land  and  houses  and  other  matters. 
Either  "tenements"  or  "premises"  would  be  sufficient  to  include  the 
land.  Taking,  it,  however,  in  conjunction  with  the  words  descriptive  of 
the  occupation,  the  case  is  perfectly  clear  and  free  from  doubt. 

The  other  grounds  of  motion  having  been  disposed  of  during  the  argu- 
ment, there  will  be  no  rule. 

CoLTMAN,  J.  There  is  no  ground  for  saying  that  this  is  disinheriting 
the  heir  by  implication :  he  is  disinherited  by  the  clear  and  iinambiguous 
terms  of  the  will. 

Cresswell,  J.,  concurred. 

V.  Williams,  J.  In  Doe  d.  Norton  v.  Webster,  12  Ad.  &  E.  442,--- 
where  almost  all  the  cases  are  referred  to, — the  words  "  a  messuage  or 
tenement  formerly  used  as  a  workhouse,  in  the  occupation  of  W.,  with 
the  appurtenances,"  in  a  deed,  were  held  sufficient  to  pass  land  ivhicb 
had  always  been  occupied  by  the  master  of  the  workhouse.  The  words 
here  are  very  much  stronger.  Rul^^  refused. 

(a)  Jarman  on  Wills,  Vol  I.  pp.  708,  709.  (6)  1  Jarman,  707. 
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A.  and  B.  entered  into  the  following  agreement : — "  In  con^iderAtion  that  A.,  of  Macclesfiold,  sur- 
geon and  apothecary,  will  engage  me,  the  undersigned  B.,  a«  assistant  to  Lim  as  a  »ur;;eon, 
Ac,  I,  the  said  B.,  promise  the  said  A.  that  I  will  not  at  any  time  practise  as  surgeon  or  apothe- 
cary at  Maccleafleld,  or  within  seven  miles  thereof,  under  a  penalty  of  500Z. :  and  I,  the  said 
A.,  do  hereby  agree  with  the  said  B.,  to  engage  the  said  B.  as  an  assistant  to  me  at^  a  sur- 
geon, Ac,  on  the  terms  aforesaid." 

In  a^Mumpeit  by  A.  against  B.  for  a  breach  of  this  agreement,  the  declaration  averred  that  A. 
did,  in  pursuance  and  performance  of  the  agreement,  enga^^o  B.  us  assii^tant  to  him  A.  as  a 
surgeon,  Ac,  aecording  to  the  terms,  true  intent,  and  meaning  of  the  agreement: — 

Held  that  there  was  a  sufficient  consideration  for  the  promise  of  B.,  and  that  the  contract  was 
not  Ttiid  as  an  unreasonable  restraint  of  trade. 

Held  also,  that  the  500/.  was  not  a  penalty,  but  liquidated  damages. 

This  was  an  action  of  assumpsit.  The  declaration  stated  that,  on  the 
12th  of  April,  1848,  a  certain  agreement  in  writing  was  made  and 
entered  into  between  the  plaintiff  of  the  one  part  and  the  defendant  of 
the  other  part,  which  said  agreement  was  and  is  in  the  words  and  figures 
following : — "  In  consideration  that  Joseph  Denby  Sainter,  of  Maccles- 
field, surgeon  and  apothecary,  will  engage  me,  the  undersigned  William 
Edward  Ferguson,  as  assistant  to  him  as  a  surgeon  and  apothecary,  I 
the  said  William  Edward  Ferguson,  promise  the  said  Joseph  Denby 
Sainter  that  I  will  not  at  any  time  practise,  in  my  own  name,  or  in  the 
name  or  names  of  any  other  person  or  persons,  as  a  surgeon  or  apothe- 
cary, at  Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty  of 
500/. :  and  I,  the  said  Joseph  Denby  Sainter,  do  hereby  agree  with  the 
said  William  Edward  Ferguson  to  engage  the  said  William  Edward  Fer- 
guson as  an  assistant  to  me  as  surgeon  and  apothecary,  on  the  terms 
aforesaid," — which  said  agreement  was  duly  signed  and  subscribed  by 
the  said  William  Edward  Ferguson  and  Joseph  Denby  Sainter,  parties 
thereto.  Averment,  that  the  said  William  Edward  ♦Ferguson  r*»-i»T 
in  the  said  agreement  mentioned,  and  whose  name  wa^  subscribed 
thereto,  was  and  is  the  defendant,  and  that  the  said  Joseph  Denby  Sain- 
ter, therein  also  mentioned,  was  and  is  the  plaintiff:  Mutual  promises: 
Averment,  that  the  plaintiff  did,  to  wit,  on,  &c.,  in  pursuance  and  per- 
formance of  the  said  agreement,  engage  the  defendant  as  assistant  to 
him,  the  plaintiff,  as  surgeon  and  apothecary,  according  to  the  terras, 
true  intent,  and  meaning  of  the  said  agreement ;  and  that  the  plaintiff 
had  been  at  all  times  in  all  things  ready  and  willing  to  observe  and  per- 
form his  part  of  the  said  agreement, — whereof  the  defendant  had  con- 
tinually had  notice  :  yet  that  the  defendant,  after  the  making  of  the 
agreement,  to  wit,  on,  &c.,  and  from  thence  continually  up  to  the  com- 
mencement of  the  suit,  did,  and  still  continued  to  practise  in  his  own 
name  as  a  surgeon  and  apothecary,  at  Macclesfield,  in  the  said  agree- 
ment mentioned,  although  the  defendant  had  not,  at  any  time  before  the 
commencement  of  the  suit,  in  any  manner  paid  or  satisfied  the  said 
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penalty  of  500?.  in  the  said  agreement  mentioned,  or  any  part  thereof, 
contrary  to  his,  the  defendant's,  said  agreement  and  promise. 

The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
plaintiff  did  not  engage  the  defendant, — thirdly,  that  the  plaintiff  was 
not  a  surgeon, — fourthly,  that  the  agreement  was  made  and  entered  into 
by  the  fraud  and  misrepresentation  of  the  plaintiff, — fifthly,  discharge 
from  performance,  before  Breach, — sixthly,  that  the  defendant  did  not 
practise  in  his  own  name  at  Macclesfield, — seventhly,  leave  and  license. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  spring  assizes 
at  Chester.  On  the  part  of  the  defendant,  it  was  objected  that  the  agree- 
ment was  void,  as  an  unreasonable  restraint  of  trade,  inasmuch  as  it  pro- 
fessed to  bind  the  defendant  not  to  practise,  at  any  time^  as  a  surgeon 
^^-  Q-|  and  apothecary  at  Macclesfield,  or  within  seven  *miles  thereof;  and 
-'  that  the  500Z.  was  in  the  nature  of  a  penalty  merely,  and  not  liqui- 
dated damages. 

Under  the  direction  of  the  learned  judge,  the  jury  found  for  the  plain- 
tiff, damages  500Z.,  the  points  being  reserved. 

Channell,  Serjt.,  accordingly,  now  moved  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection,  or  to  arrest  the  judgment.  The 
fair  meaning  of  the  contract  is,  that  the  defendant  shall  not  practise  as 
a  surgeon  and  apothecary  at  or  within  the  prescribed  distance  from  Mac- 
clesfield so  long  as  he  shall  remain  in  the  service  of  the  plaintiff.  [Wilde, 
C.  J.  The  words  are  plainly  suflScient  to  restrain  the  defendant  from 
practising  at  any  time, — even  after  the  plaintiff  had  ceased  to  practise  as 
a  surgeon  and  apothecary  at  Macclesfield,  or,  perhaps,  after  the  plaintiff 
had  ceased  to  exist :  and  the  authorities  show  that  such  a  contract  would 
not  be  objectionable.] 

Then  the  contract  is  void,  as  creating  an  unreasonable  restraint  of 
trade,  and  being  without  consideration,  and  without  mutuality.  There 
is  no  obligation  on  the  plaintiff's  part,  to  employ  the  defendant.  To  sus- 
tain a  contract  of  this  description,  the  restraint  must  he  partial  and  there 
must  be  a  reasonable  consideration :  notes  to  Mitchel  v.  Reynolds,  1  P. 
Wms.  181, 1  Smith's  Leading  Cases,  182 :  although  the  courts  will  not  now 
inquire  into  the  adequacy  of  the  consideration :  Hitchcock  t?.  Coker,  6  Ad. 
&  E,  438, 1  N.  &  P.  796.  Here,  it-is  submitted  there  is  no  consideration. 
If  there  had  been  an  agreement  on  the  plaintiff 's  part,  to  employ  the  defend- 
ant as  his  assistant  for  any  specified  time,  or  for  a  reasonable  time,  or  for 
so  long  as  he  should  conduct  himself  properly,  or  even  at  a  yearly  salary, 
*71 01  ^^^^  consideration  would  have  been  *sufllcient.  This  contract,  how- 
ever, is  altogether  defective  in  this  respect :  the  plaintiff  was  at 
liberty  to  dismiss  the  defendant  at  any  moment.  Young  v.  Timmins,  1 
Tyrwh.  226,  1  C.  &  J.  331, — apart  from  the  question  of  adequacy  of 
consideration, — is  in  point.  By  an  agreement,  reciting  that  the  defend- 
ants had  for  some  time  past  employed,  and  then  did  employ  George 
Ireland,  in  executing  the  orders  which  they  from  time  to  time  received 
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for  brass  foundry,  and  also  reciting  that  the  defendants  had  requested 
Ireland  to  enter  into  an  agreement  to  work  in  his  trade  or  business,  and 
to  execute  the  orders  of  the  defendants,  in  manufacturing  goods  in  the 
way  of  his  trade  for  the  defendants  alone,  to  which  he  had  consented, 
in  consideration  of  his  past  employment,  and  also  of  the  defendants* 
undertaking  to  continue  to  employ  him  as  theretofore^ — the  defendants 
agreed  with  Ireland  that  they  would,  during  Ihe  joint  lives  of  themselves 
and  Ireland,  continue  to  employ  him  in  executing  their  orders  as  there- 
tofore, and  upon  the  like  or  other  usual  terms,  subject,  nevertheless,  to 
the  provisos  and  agreements  thereinafter  mentioned ;  and  Ireland  agreed 
with  the  defendants  that  he  would,  during  the  joint  lives  of  the  defend- 
ants, work  for,  and  execute  their  orders  for,  them  as  he  had  been  accus- 
tomed, in  his  trade  or  business,  in  a  good  and  workmanlike  manner,  and 
at  general  and  proper  prices  or  terms ;  and  that  he  would  not,  at  any 
time^  work  for,  or  execute  or  cause  to  be  executed  the  orders  of,  any  per- 
son or  persons  whatsoever,  in  his  trade  or  business,  without  the  consent 
in  writing  of  the  defendants,  which  consent  should  be  necessary  upon 
every  distinct  occasion,  and  should  contain  the  address  of  the  person  or 
persons  for  whom  he  might  thereby  be  permitted  to  be  employed,  and 
also  the  specific  work  which  he  was  thereby  permitted  to  perform :  but 
it  '''was  provided  and  agreed,  that,  in  case  the  defendants  should,  r^icYon 
at  any  time,  be  desirous  to  put  an  end  to  that  agreement,  and  should  ^ 
give,  or  cause  to  be  given,  at  least  three  months*  notice  in  writing  to 
Ireland,  the  agreement  should  be  considered  as  at  an  end  and  deter- 
mined :  provided  also,  that,  in  case  the  defendants  should  at  any  time 
have  occasion,  or  be  under  the  necessity,  by  reason  of  the  urgency  or 
extent  of  orders,  or  %hoy,ld  otherwise  think  fit^  they  should  be  at  liberty 
to  employ  any  other  person  or  persons  to  execute  orders  for  them  in  the 
trade  or  business  of  Ireland ;  and  that  without  thereby  releasing  Ireland 
from  his  agreement  therein  contained  of  exclusively  working  for  the 
defendants ;  and  it  was  provided  that  nothing  therein  contained  should 
be  taken  to  restrain  or  prevent  Ireland  from  executing  the  orders  of  any 
person  or  persons  residing  in  the  city  of  London,  or  within  six  miles 
thereof.  The  agreement  was  held  void  for  inadequacy  of  consideration. 
Bayley,  B.,  there  said ;  "  The  restraint  in  this  case,  from  the  nature  of 
the  business  carried  on,  was  a  restraint,  not  only  of  the  party's  own 
exertions  in  trade,  but  of  the  numerous  workmen  whom  a  tradesman  of 
this  description  must  necessarily  employ.  The  restraint  is  prejudicial 
,  to  the  individual  restrained,  and  to  the  rights  of  the  public;  for,  every 
man  has  a  right  to  the  fruits  of  his  own  unrestricted  exertions,  and  the 
public  have  a  right  to  the  benefit  which  they  may  derive  from  such  exer- 
tions. We  are,  therefore,  to  see  whether  there  is  any  adequate  con- 
sideration for  the  restraint  in  question.  The  bankrupt  was  restrained 
from  working  for  any  person  other  than  the  defendants,  except  in  Lon- 
don, or  by  their  permission,  and  they  are  at  liberty  to  judge  whether 
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they  will  grant  such  permission  or  not.  Now,  is  there  any  reasonable 
consideration  for  Ireland's  being  restrained  in  this  manner?  If  I  could 
♦7^11   ^^^  ^  *^*®  agreement  any  obligation  on  the  *part  of  the  defend- 

ants  to  furnish  Ireland  with  an  adequate  quantity  of  work,  I 
should  say  that  there  was  an  adequate  consideration ;  but,  if  there  is 
nothing  in  this  agreement  to  oblige  them  to  furnish  an  adequate  quantity 
of  work,  and  especially  if  it  appear  probable,  from  the  nature  of  the 
instrument,  that  it  may  happen  that  Ireland  might  be  left  without  suffi- 
cient employment  by  the  defendants,  then  the  consideration  in  this  case 
fails.  It  was  well  put,  on  the  part  of  the  plaintiffs,  that  the  proper  test 
for  trying  the  present  question,  is,  by  considering  whether  Ireland,  not 
having  sufficient  employment  from  the  defendants,  could  maintain  an 
action  against  them  for  not  furnishing  him  with  work.  If  he  could 
maintain  such  action,  I  should  think  that  there  was  an  adequate  con- 
sideration for  this  restraint :  if  he  could  not^  I  should  think  the  con- 
sideration not  adequate.  It  appears  from  the  recital,  that  Ireland  was 
employed  to  execute  the  orders  which  the  defendants  received  for  brass- 
foundry,  and  he  agrees  to  manufacture  for  them  alone.  It  manifestly 
appears  that  the  bankrupt's  employment  was  to  depend  upon  the  orders 
which  the  Messrs.  Timmins  should  from  time  to  time  receive.  If  they 
received  no  orders,  how  was  he  to  be  employed  ?  He  could  solicit  no 
orders  in  his  own  neighbourhood,  without  the  defendants'  consent ;  which 
they  were  at  liberty  to  withhold.  But  the  defendants  do  not  stipulate 
that  they  are  to  employ  the  bankrupt  on  all  the  orders  which  they 
receive :  for,  they  are  to  be  at  large ;  they  are  at  liberty  to  employ  any 
other  person  or  persons,  by  reason  of  the  urgency  or  extent  of  orders^  or 
if  they  should  otherwise  think  fit.  Even  the  liberty  to  employ  others 
might  greatly  interfere  with  Ireland's  employment ;  for,  if  they  received 
orders  which  would  have  kept  him  in  employment  for  a  month,  by  such 
orders  being  distributed  to  him  and  others,  he  might  only  be  employed 
*799"l   ^^^  *  f^^  days.  But,  *further,  the  defendants  are  to  be  at  liberty, 

not  only  if  occasion  should  require^  but  if  they  should  otherwise 
think  fit:  so  that  their  liberty  is  not  confined  to  an  urgency  of  orders, 
but  is  to  be  exercised  as  they  think  fit.  Suppose  the  defendants  had 
found  some  other  workman,  and  had  thought  fit  to  withdraw  their  work 
from  Ireland,  and  give  it  to  the  other  workman,  what  a  situation  Ireland 
would  have  been  in.  If  Ireland  were  out  rf  employment  for  six  months, 
could  he  have  maintained  any  action  ?  The  first  answer  would  have 
been — we  have  had  no  orders  to  be  executed.  The  second  answer  might 
be,  we  have  employed  other  persons,  as  we  thought  fit.  There  is  cer- 
tainly the  expression  'as  heretofore;'  but,  at  all  events,  the  extent  of 
the  employment  was  confined  of  necessity  to  the  orders  to  be  received 
by  the  defendants ;  and  I  am  therefore  of  opinion  that  this  is  a  partial 
restraint  of  trade,  but  that  there  is  no  adequate  consideration."  [Cress- 
WELL,  J.,  referred  to  Johnston  v.  NichoUs,  1  Man.  Gr.  &  S.  261.    No 
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doubt,  it  is  well  decided,  in  the  case  of  guarantees,  that  the  adequacy 
of  the  consideration,  so  that  the  supply  be  not  merely  colourable,  will 
not  be  inquired  into.  V.  Williams,  J.  IIow  would  it  be,  in  the  case 
of  a  guarantee  for  the  good  behaviour  of  a  clerk  ?  Wilde,  C.  J.  The 
liability  of  the  party  would  only  be  co-extensive  with  the  clerk's 
employment:  there,  there  would  be  full  consideration.]  In  all  the 
cases,  it  will  be  found  that  there  has  been  an  engagement  for  a 
stipulated  time,  or  for  a  reasonable  time.  [V.  Williams,  J.  In 
Nicholls  V.  Stretton,  7  Beavan,  42,  A.,  on  being  articled  to  B.,  covenanted 
not  to  be  concerned  for  any  of  B's  clients,  and  forfeited  lOOL  for  any 
such  breach.  A.,  after  being  admitted,  acted  in  contravention  of  this 
♦covenant :  and  he  was  restrained  by  injunction. (a)  Wilde,  C.  t^^qq 
J.  A  general  hiring  is  a  hiring  for  a  year,  according  to  the  case 
of  Beeston  v.  Collyer,  4  Bingh.  309,  12  J.  B.  Moore,  652.]  Could  the 
defendant  have  maintained  an  action  against  the  plaintiff  for  dismissing 
him  before  the  end  of  the  year  ?  [Cresswell,  J.  No :  and  for  this 
reason  :  the  agreement  does  not  import  an  engagement  at  all ;  the  pro- 
posed engagement  was  to  be  something  dehors.]  This  may  be  likened  to 
the  ca^e  of  a  promise  by  an  executor  to  pay  the  debt  of  his  testator, 
which,  according  to  the  dictum  of  Lord  IIardwicke  in  Reech  v.  Kenne- 
gal,  1  Ves.  126,  will  not  personally  bind  the  executor,  unless  some  con- 
sideration be  alleged — as,  of  assets  come  to  his  hands,  or  of  forbearance. 
And  in  the  notes  to  Forth  v.  Stanton,  1  Wms.  Saund.  210  c,  n.  (c),  it  is 
said,  that,  "  in  all  cases  of  forbearance  to  sue,  such  forbearance  must  be 
either  ♦absolute,(6)  or  for  a  definite  time,(c)  or  for  a  reasonable  r^tjOA 
time  :{d)  forbearance  for  a  little,  (e)  or  for  some  time,(^)  is  not 
suflBcient."  In  Pilkington  v.  Scott,  15  M.  &  W.  657,  and  Hartley  r. 
Cummings,  5  Man.,  Gr.  &  S.  247,  the  agreements  were  held  good, 
because  the  court  could,  on  the  face  of  them,  collect  an  engagement  on 
the  part  of  the  employers  to  employ  the  workmen.     [Wilde,  C.  J.     Is 

(o)  The  deed  ia  that  ca«e  waa  never  executed  by  the  plaiotiff,  and  it  was  therefore  contended 
that  there  was  no  mutuality.  It  was  also  provided  that  the  plaintiff  should  not  be  obliged  to 
coDtinoe  the  defendant  in  his  service  against  his  will,  during  the  whole  or  any  part  of  the  five 
years,  but  that  the  defendant  should  at  any  time  quit  the  plaintiff's  service,  on  receiving  a  week's 
notice  so  to  do.  Lord  Langdalic,  M.  R.,  said:  "  In  all  oases  of  this  kind,  where  an  injunction  is 
asked  to  restrain  a  party  from  exercising  his  professional  employment,  the  court  has  always  had 
tome  reluctance  in  acting  ;  for,  not  only  is  it,  to  some  extent,  a  restriction  on  trade,  but  it  may 
also  have  the  effect  of  depriving  third  parties  of  the  services  of  those  in  whom  alone  they  may 
have  confidence.  The  question  has  arisen  not  only  in  cases  of  solicitors,  but  in  that  of 
medical  men.  There  was  a  case  before  Lord  Eldon,  of  a  medical  man  who  had  covenanted  not 
to  be  employed  for  certain  persons,  and,  those  persons  being  taken  ill,  it  was  a  case  of  great 
hardship  to  say  that  ho  should  not  attend  them.  It  must  be  admitted  that  this  court  cannot  in- 
terfere in  these  cases,  without  the  possibility  of  injury  to  third  parties.  That  difliculty,  however, 
has  been  passed  over,  and  the  court  has  repeatedly  exercised  its  jurisdiction  in  cases  of  this 
nature." 

(h)  Citing  Mapes  r.  Sidney,  Cro.  .Tnc.  683.  (e)  Citing  Fisher  r.  Richardson,  Cro.  Jao.  47. 

(<0  Citing  Johnson  v.  Whitcott,  1  Roll.  Abr.  24,  pL  33. ;  translated  1  Yin.  Abr.  311.  And  set 
Payne  r.  Wilson,  7  B.  A  C.  42.3,  1  M.  A  R.  708. 

(e)  Citing  Brooke  e.  Dowse,  1  RoU.  Abr.  23,  pi.  25 ;  translated  1  Yin.  Abr.  308. 

iff)  Citing  TiUton  «.  CUrke,  I  RoU.  Abr.  23,  pL  26 ;  translated  1  Yin.  Abr.  308. 
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there  not  an  undertaking  to  engage  the  defendant  for  a  reasonable  time, 
imported  into  this  contract  ?]  It  is  submitted  that  there  is  not :  if  it 
were,  it  would  equally  be  so  in  the  case  of  a  forbearance  to  sue.  Besides, 
the  declaration  here  does  not  allege  an  engagement  for  a  reasonable  time. 
[Colt MAN,  J.  Were  the  cases  as  to  forbearance  for  some  time  or  a  little 
time,  cases  after  verdict  ?]  Fisher  v,  Richardson  came  before  the  court 
on  demurrer  to  the  declaration  ;  Johnson  v.  Whitchott,  on  demurrer  tea 
plea  by  the  executor  that  he  had  no  assets  at  the  time  of  the  making  of 
the  promise ;  Brooke  v.  Dowse  and  Tilston  v.  Clarke  came  before  the 
court  on  writ  of  error  ;(a)  and  Mapes  v.  Sidney  was  a  motion  in  arrest 
of  judgment.  [Cresswell,  J.  The  agreement  declared  on  is  silent  as 
to  the  terms  or  the  duration  of  the  engagement  that  is  contemplated: 
there  is  no  specific  amount  of  salary  agreed  upon ;  nor  does  it  appear 
whether  the  engagement  is  to  b^  for  a  week  or  a  year.  The  declaration 
avers  that  the  plaintiff  did  engage  the  defendant,  in  pursuance  of  and 
*7"'>  'il  ^''Ccording  to  the  terms  of  the  *agreement, — that  means,  upon  terms 
mutually  agreed  upon  between  them.]  For  how  long  ?  [Cress- 
well,  J.  For  so  long  as  they  should  mutually  agree.  Would  a  band 
fide  engagement  for  an  hour  suffice  ?]  It  might.  [V.  Williams,  J.  It 
lies  upon  the  plaintiff,  who  seeks  to  enforce  the  agreement,  to  show  that 
it  is  not  an  unreasonable  restraint  of  trade.] 

The  learned  judge  miscarried  in  telling  the  jury  that  the  500/.  might 
be  tk-eated  as  liquidated  damages,  and  not  as  a  penalty.  It  is  not  unim- 
portant to  observe  that  the  agreement  itself  uses  the  latter  word  only. 
This  is  not,  therefore,  like  the  case  of  Galsworthy  v.  Strutt,  15  M.  & 
W.  659.  In  Crisdee  v.  Bolton,  3  C.  &  P.  240,  Best,  C.  J.,  in  a  similar 
case  to  this,  left  it  to  the  jury  to  say  what  was  the  actual  damage  sus- 
tained by  the  defendant's  breach  of  contract. 

Wilde,  C.  J.  Where  there  is  any  reasonable  ground  for  doubt,  the 
party  ought  to  have  a  rule  to  show  cause ;  but  it  is  equally  important 
not  to  introduce  uncertainty  by  granting  a  rule,  where  there  ought  to  be 
no  doubt.  It  appears  to  me  that  this  case  falls  within  the  latter  predica- 
ment. The  first  question  is,  whether  the  agreement  here  was  made  upon 
a  good  consideration.  In  order  to  determine  this  question,  it  is  material 
to  attend  minutely  to  the  terms  of  the  contract,  which  is  as  follows  :— 
"  In  consideration  that  J.  D.  Sainter,  of  Macclesfield,  surgeon  and  apo- 
thecary, will  engage  me,  the  undersigned  W.  E.  Ferguson,  as  assistant 
to  him  as  surgeon  and  apothecary,  I,  the  said  W.  E.  Ferguson,  promise 
the  said  J.  D.  Sainter  that  I  will  not,  at  any  time,  practise,  in  my  own 
name,  or  the  names  of  any  other  person  or  persons,  as  surgeon  or  apo- 
thecary, at  Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty 
♦7261  ^^  ^^OL  And  I,  the  said  J.  D.  Sainter,  do  *hereby  agree  with 
the  said  W.  E.  Ferguson,  to  engage  the  said  W.  E.  Ferguson, 

(a)  And  a/ier  verdict,  according  to  the  report  in  Cro.  Car.  438 :  m  waa  also  the  case  in  Brookf 
^or  Cook)  ©.  Dowse,  §upra  n.  (rf),  and  Cro.  Car.  241. 
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a6  an  asBistant  to  me  as  a  surgeon  and  apothecary,  on  the  terms  afore 
said." 

In  consideration  that  the  plaintiff  will  engage  the  defendant  as  an  as- 
sistant, the  latter  promises  not  to  practise  in  Macclesfield  or  the  neigh- 
bourhood ;  and  the  plaintiff  binds  himself  to  engage  the  defendant  as 
such  assistant.  What  are  we  to  understand  from  that  ?  It  would  seem 
that  the  parties  were  not  prepared,  at  the  date  of  the  contract,  to  fix 
the  period  or  the  terms  of  the  engagement,  but  left  that  to  be  matter  for 
future  discussion.  The  stipulation  for  the  restriction  of  the  defendant's 
practising  at  Macclesfield,  or  within  tho  prescribed  limit,  was  to  have 
effect  only  when  the  subsequent  definitive  engagement  should  have  been 
entered  into.  Supposing  the  plaintiff  to  be  a  person  of  skill  and  repu- 
tation, the  very  fact  of  his  engaging  the  defendant  as  his  assistant,  would 
give  the  latter  a  great  advantage  as  a  rival ;  inasmuch  as  his  being  so 
authenticated,  would  naturally  give  him  an  opportunity  of  worming  him- 
self into  his  employer's  connexion.  An  engagement,  therefore,  even  for 
a  short  time,  would  be  advantageous  to  the  defendant,  and  detrimental 
to  the  plaintiff.  But  we  must  suppose  that  the  parties  contemplated  an 
engagement  reasonable  in  point  of  time  and  other  circumstances.  It 
may  fairly  be  assumed  that  an  offer  of  an  engagement  which  was  merely 
illusory,  would  be  rejected  by  the  defendant :  and  in  that  case  he  would 
not  be  subjected  to  the  proposed  restriction.  He  therefore  would  have 
the  means  of  protecting  himself.  The  plaintiff  contracts  to  enter  into  a 
reasonable  engagement  with  the  defendant ;  that  is,  in  effect,  to  offer 
such  reasonable  terms  as  the  defendant  would  be  bound  to  accept.  Look- 
ing at  the  contract,  therefore,  as  imparting  an  engagement  which  will 
have  the  defendant's  assent,  and  the  declaration  alleging  that  the  plaintiff 
did,  in  pursuance  of  the  agreement,  engage  the  defendant  as  assistant,  I 
think  it  *disclose8  a  suflScient  consideration.  Consequently,  the  r*'T07 
first  objection  fails. 

The  next  question  is,  whether  the  500Z.  mentioned  in  the  agreement  is 
to  be  considered  as  liquidated  damages  or  not.  •  That  is  a  question  which 
has  sometimes  been  left  to  the  jury.  That  course  was  adopted  by  Best, 
C.  J.,  in  Crisdee  r.  Bolton,  3  C.  &  P.  240.  But  it  is  now  clearly  set- 
tled, that,  whether  the  sum  mentioned  in  an  agreement  to  be  paid  for  a 
breach,  is  to  be  treated  as  a  penalty  or  as  liquidated  and  ascertained 
damages,  is  a  question  of  law,  to  be  decided  by  the  judge  upon  a  con- 
sideration of  the  whole  instrument.  This  agreement  does  not  prohibit 
the  defendant's  doing  several  distinct  and  independent  acts,  each  of 
which  might  be  incapable  of  exact  estimation :  nor  does  it  involve  any 
of  the  circumstances  that  have,  in  any  of  the  cases,  induced  the  court  to 
hold  the  sum  to  be  a  penalty  only.  The  whole  object  of  the  plaintiff 
was,  to  protect  himself  from  a  rival ;  and  it  would  be  impossible  in  such 
a  case  to  say  precisely  what  damage  miglit  result  to  him  from  a  breach 
of  the  agreement :  it  is  not  unreasonable,  therefore,  that  the  parties 
should  themselves  fix  and  ascertain  the  sum  that  should  be  paid.     And  I 
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think  we  can  only  give  effect  to  the  contract  of  the  parties,  by  holding  the 
500/.  to  be  liquidated  damages,  and  not  a  mere  penalty,  and,  conse- 
quently, that  there  ought  to  be  no  rule. 

CoLTMAN,  J.  As  the  law  formerly  stood,  this  declaration  would  have 
been  bad  ;  for,  if  the  adequacy  of  the  consideration  were  a  matter  to  be 
looked  at,  it  would  be  impossible  to  ascertain  that  without  knowing  the 
terms  of  the  engagement.  It  is  now,  however,  settled  that  the  court 
*70Qi  ^^^^  ^^^  inquire  into  the  adequacy  *of  the  consideration.  That 
^  being  so,  all  that  is  necessary  is,  to  see  whether  there  is  any 
consideration  on  the  face  of  the  declaration.  I  must  confess  I  was  some- 
what struck  by  the  authorities  referred  to  by  my  brother  Channell,  where 
forbearance  of  a  debt  for  "some"  or  "a  little"  time,  was  held  insuffi- 
cient. But,  in  those  cases,  the  court  could  evidently  see  that  there  was 
no  contract  for  forbearance  at  all :  whereas,  here,  the  declaration  dis- 
tinctly avers  that  the  plaintiff  did,  in  pursuance  and  performance  of  the 
agreement,  engage  the  defendant  as  his  assistant,  according  to  the  terms, 
true  intent,  and  meaning  of  the  agreement.  That  being  pleaded  over  to, 
suflSciently*  imports  that  a  definite  engagement  was  entered  into  between 
the  parties.  That  being  so,  it  seems  to  me  that  there  is  nothing  unrea- 
sonable in  the  restriction,  and  that  there  is  a  sufficient  statement  of  con- 
sideration. 

As  to  the  second  point,  I  agree  with  the  lord  chief  justice,  that,  although 
the  word  "penalty,"  which  would  primd  facie  exclude  the  notion  of 
stipulated  damages,  is  used  here,  yet  we  must  look  at  the  nature  of  the 
agreement,  and  the  surrounding  circumstances,  to  see  whether  the  par- 
ties intended  the  sum  mentioned  to  be  a  penalty  or  stipulated  damages. 
Considering  the  nature  of  this  agreement,  and  the  difficulty  the  plaintiff 
would  be  under  in  showing  what  specific  damage  he  had  sustained  from 
the  defendant's  breach  of  it,  I  think  we  can  only  reasonably  construe  it 
to  be  a  contract  for  stipulated  and  ascertained  damages. 

Gresswell,  J.  I  am  of  the  same  opinion.  I  think  now,  as  I  thought 
at  the  trial,  that  the  agreement  contemplated  that  the  defendant  should 
be  restrained  from  practising  at  or  within  seven  miles  of  Macclesfield, 
not  only  during  the  time  he  might  be  acting  as  assistant  to  the  plaintiff, 
jj^.^  -   but  at  any  time ;  and  that  the  contract  is  *free  from  the  objection 

^''  -"  urged  against  it.  The  terms  are, — "  in  consideration  that  Sainter 
will  (thereafter)  engage  rae,  Ferguson,  as  assistant  to  him  as  a  surgeon 
and  apothecary,  I  promise  him  that  I  will  not  at  any  time  practise,  in 
my  own  name,  or  in  the  name  or  names  of  any  other  person  or  persons, 
as  surgeon  or  apothecary  at  Macclesfield  or  within  seven  miles  thereof, 
under  a  penalty  of  500Z.  And  I,  Sainter,  do  hereby  agree  with  Fergu- 
son to  engage  him  as  an  assistant  to  me  as  a  surgeon  and  apothecary, 
on  the  terms  aforesaid."  If  the  plaintiff  did  not  engage  the  defendant, 
the  latter  was  not  restrained ;  if  he  did,  then  he  wa9  restrained.  The 
declaration  avers  that  the  plaintiff  did  engage  the  defendant,  that  is,  did 
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contract  with  him  to  employ  him  as  his  assistant.  The  cases  cited  as  to 
forbearance  of  a  debt,  proceeded  upon  the  footing  that  there  was  no 
agreement.  Here,  there  was  a  contract  founded  upon  some  consideration : 
it»  adequacy  is  not  in  question :  Hitchcock  v,  Coker.  It  would  be  singu- 
lar, indeed,  if  such  an  inquiry  could  be  entered  into.  The  question,  then, 
is,  was  it  reasonable  that  the  defendant  should  be  restrained  ?  As 
between  the  parties,  it  was  undoubtedly  reasonable  that  they  should  be 
mutually  bound  by  their  contract.  Then,  is  it  reasonable  as  far  as  the 
public  is  concerned  ?  It  has  been  held,  in  many  cases,  that  a  contract 
restraining  a  party  from  carrying  on  a  particular  business,  at  a  given 
place,  or  within  a  given  district,  is  valid.  In  Ward  r.  Byrne,  5  M.  &  W. 
548,  561,  Parks,  B.,  says :  "A  restraint  prohibiting  a  party  from  carry- 
ing on  trade  within  certain  limits  of  space  would  be  good,  and  a  contract 
entered  into  for  the  purpose  of  enforcing  such  an  agreement  as  that 
would  be  valid ;  and  the  limit  of  the  space  is  that  which,  according  to 
the  trade  he  carries  on,  is  necessary  for  the  protection  of  the  party  with 
*whom  the  contract  is  made."  In  the  case  of  a  cow-keeper  a  limit  p^^-q^ 
of  five  miles  from  a  certain  spot  was  held  not  unreasonable:  ^ 
Proctor  V.  Sargent,  2  M.  &  G.  31,  2  Scott,  N.  R.  289.  In  Mallan  r. 
May.  11  M.  &  W.  653,  a  stipulation  that  the  defendant  should  not  prac- 
tise as  a  dentist  in  London,  was  held  not  an  unreasonable  restraint.  So, 
here,  I  think  the  prohibition  to  practise  in  Macclesfield,  or  within  seven 
miles  thereof,  is  not,  with  reference  to  the  public  at  large,  an  unreason- 
able protection  to  the  plaintiff. 

With  respect  to  the  damages,  I  concur  in  what  has  fallen  from  the 
lord  chief  justice  and  my  brother  Coltman.  If  there  be  only  one  event 
upon  which  the  money  was  to  become  payable,  and  there  is  no  adequate 
means  of  ascertaining  the  precise  damage  that  may  result  to  the  plaintiff 
from  a  breach  of  the  contract,  it  is  perfectly  competent  to  the  parties  to 
fix  a  given  amount  of  compensation,  in  order  to  avoid  the  difficulty. 

y.  Williams,  J.  I  am  of  the  same  opinion.  It  iseems  clear  that  the 
contract  is  not  confined  to  a  restraint  durante  servitio.  And  I  think 
there  was  a  sufficient  legal  consideration.  Since  the  case  of  Hitchcock 
V,  Coker,  it  has  been  uniformly  held  that  the  court  will  not  inquire  into 
the  extent  or  the  adequacy  of  the  consideration  for  a  contract  of  this 
sort.  Primdfacie^  all  restraints  of  trade  are  bad.  But,  if  the  restraint 
is  such  as  not  to  be  unreasonable  as  between  the  parties,  or  injurious  to 
the  public,  the  rule  does  not  apply.  In  cases  like  this,  the  restraint  has 
been  regarded  rather  as  a  necessary  security  for  the  employer,  provided 
it  be  not  larger  than  his  protection  reasonably  requires. 

As  to  the  last  point,  I  agree  with  the  rest  of  the  court,  that  it  is  com- 
petent to  the  parties  by  mutual  *agreement  to  settle  the  amount  r^^o-t 
of  damages  that  are  in  their  nature  uncertain  and  difficult  of  esti-  ^ 
mation,  where  they  depend  upon  the  failure  to  perform  a  single  act. 

Rule  refused^ 

VOL.  vn. — 67  2p2 
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FRANCIS,  a  Pauper,  v.  WEBB.    April  16. 

The  court  will  not  interfere,  even  in  the  ease  of  a  plaintiff  saing  in  forma,  pauperi*,  to  preTenI 
effect  being  given  to  a  settlement  between  the  parties, — althoagh  it  be  eTident  that  the  attolfiej 
will  lose  his  costs, — unless  the  settlement  be  clearly  collusive. 

Assumpsit,  for  a  balance  of  172/.,  due  upon  a  building  contract,  and 
for  work  and  labour.  Pending  the  cause,(a)  the  plaintiff  obtained  leave 
to  prosecute  the  action  in  formd  pauperis.  Subsequently,  the  parties 
agreed  to  refer  the  matters  in  difference  to  two  surveyors.  The  arbitra* 
tors  allowed  the  time  for  making  their  award  to  elapse,  and  no  leave  wm 
obtained  to  enlarge  it.  On  the  1st  of  January,  1849,  the  plaintiff's 
attorney  gave  the  defendant's  attorney  notice  of  trial  for  the  first  sitting 
in  the  next  term.  On  the  3d,  the  defendant,  as  he  swore, — "  in  conse- 
quence of  the  plaintiff's  prosecuting  the  action  in  formd  pauperis^  and 
being  well  assured  that  he  was  not  indebted  to  the  plaintiff,  but  in  order 
to  save  the  heavy  expenses  attendant  on  the  further  prosecution  of  the 
reference,  entered  into  a  negotiation  with  the  plaintiff  to  pay  him  lOOi." 
which  sum  he  paid  to  the  plaintiff  on  the  following  day,  taking  from  him 
a  receipt  in  full  of  all  demands.  On  the  4th,  the  plaintiff's  attorney 
gave  a  note  to  the  defendant  and  also  to  his  attorney,  as  follows : — <<  I 
hereby  give  you  notice  that  I  have  a  lien  on  the  debt  in  this  action,  for 
costs ;  and  you  are  hereby  required  not  to  settle  or  "^compromise 


*732] 


this  action  with  the  plaintiff,  without  my  written  consent.     And  I 


further  give  you  notice,  that,  if  you  do  so  compromise  this  action  in  any 
way  with  the  plaintiff,  or  any  other  person  than  myself  in  this  behalf, 
until  my  lien  aforesaid  has  been  first  paid,  I  shall  hold  yon  liable  to  pay 
over  again  the  amount  thereof  to  me."  On  the  9th,  the  defendant's 
attorney  gave  the  plaintiff  notice  that  the  action  had  been  settled,  and 
required  him  to  withdraw  the  notice  of  trial.  On  the  12th,  a  notice  to 
produce  and  to  inspect  and  admit  certain  documents  in  the  cause,  was 
served  upon  the  def^dant's  attorney.  And  on  the  19th,  a  judge's  order 
was  obtained  by  the  plaintiff's  attorney,  making  the  cause  a  remanet  to 
the  second  sitting.  On  the  20th,  an  order  was  made  by  Goltmak,  J.,  to 
produce  certain  documents  in  the  custody  or  power  of  the  defendant,  to 
be  stamped,  the  plaintiff's  attorney  undertaking  to  pay  the  cost^  of  that 
application.  On  the  22d,  the  defendant's  attorney  delivered  a  bill  of 
•costs,  with  an  appointment  to  tax  endorsed  thereon.     On  the  25th, 

ArchbM^  for  the  defendant,  obtained  a  rule  nisi  to  set  aside  the  judge's 
order,  and  for  a  stay  of  proceedings,  for  irregularity. 

This  rule  was  afterwards  enlarged  until  the  first  day  of  Easter  term, 
on  the  usual  conditions. 

(a)  Ab  to  leave  to  proceed  in  forma  paup^rit  obtained  pendente  lite,  see  Bland  «.  Lamb,  S  Jac 
A  W.  402,  Brunt  v.  Wardle,  3  M.  A  G.  534,  4  Scott,  N.  B.  188,  9  DowL  N.  8.  229;  Doe  d,  EUii 
«.  Owens,  9  M.  A  W.  466,  1  Dowl.  N.  S.  404;  Hall  «.  Ire,  7  M.  A  O.  1001,  8  Seott,  N.  R.  716. 1 
D..A  L.  010. 
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Parry  and  Metcalf  now  appeared  to  show  cause,  when, 

Byle%^  Serjt.,  objected  that  the  affidavits  to  be  used  in  opposition  to 
the  rule  had  not  been  filed  a  week  before  the  term,  as  required  by  th<e 
practice  of  the  court,  (a) 

*  Parry  produced  an  affidavit  to  explain  the  reason  of  the  omis-  r»7Qo 
sion.  It  appeared  that  the  attorney's  clerk  went  to  the  office  for  ^ 
the  purpose  of  filing  the  affidavits,  on  Thursday  the  5th  of  April,  but 
found  it  closed  for  the  Easter  holidays,  and  consequently  he  was  unable 
to  file  them  until  the  following  Wednesday.  It  was  submitted,  that,  as 
the  defendant  could  not,  if  the  affidavits  had  been  duly  filed,  have  ob- 
tained copies  of  them  until  after  the  holidays,  he  had  sustained  no  injury, 
and  the  case  might  fairly  be  held  to  fall  within  Hoare  v.  Hill,  1  Chitt. 
Rep.  27,  and  re  James  Mackay,  1  D.  &  L.  206,  in  the  former  of  which 
it  was  held  that  affidavits  might  be  read,  though,  by  accident,  not  filed  in 
due  time ;  and,  in  the  latter,  that  the  party  was  estopped  from  taking 
such  an  objection,  where  he  had  obtained  office  copies  of  the  affidavits. 
[WiLDB,  C.  J.  The  rule  was  distinctly  laid  down  in  Turner  v.  Unwin, 
4  Dowl.  P.  G.  16,  that  nothing  will  excuse  the  omission  to  file  the  aj£^ 
davits  pursuant  to  the  rule,  but  some  inevitable  accident ;  as  was  the  case 
in  Mackay,  ex  parte.  The  provision  as  to  filing  affidavits  a  week  before 
Y;he  term  is  a  bargain  between  the  parties,  which  the  court  ought  not  to 
interfere  with.] 

ByleSy  Serjt.,  proposed,  and  Parry  agreed,  that  the  affidavits  should  be 
read,  it  being  understood  that  the  defendant  should  not  be  charged  with 
the  expense  of  them  in  the  event  of  the  rule  being  discharged. 

Parry  and  Metcalf  accordingly  proceeded  to  show  cause.  They  sub- 
mitted, that  the  affidavits, — which  stated,  that,  about  the  time  of  the  se^ 
tlement  of  the  action,  the  plaintiff  and  defendant  were  seen  drinking  and 
going  about  together  to  places  of  amusement,  and  that  the  plaintiff  had 
been  heard  to  use  expressions  ^indicative  of  an  intention  on  his  rwi^roA 
part  to  defraud  his  attorney ;  saying,  in  answer  to  an  inquiry  as 
to  whether  he  had  settled  with  his  attorney,  "No.  Mr.  Webb  and  I 
have  made  that  all  right ;  and  the  lawyers  may  go  to  hell,'* — clearly 
established  a  case  of  fraudulent  collusion  between  the  parties  to  cheat 
the  plaintiff's  attorney  of  his  costs;  and  that  the  application  was  too 
late.  . 

Byles,  Serjt,  and  Archboldj  in  support  of  the  rule.  In  Lushes  Prac- 
tice,(6)  it  is  said :  "  It  is  well  settled,  that,  if  the  opposite  party  pay 
money  to  the  client  after  notice  from  the  attorney  that  his  costs  are  unpaid, 
and  that  he  looks  to  the  proceeds  of  the  action  for  payment,  the  court 
will  on  motion  compel  him  to  pay  those  costs.  It  is  like  paying  a  debt 
which  has  been  assigned,  after  notice.  Whether  the  party  has  paid  a 
smaller  sum  by  way  of  compromise,  or  whether  he  has  paid  the  whole 
lemandy  costs  included,  seems  upon  the  general  question  immaterial.    It 

(a)  See  6  Scott,  900.  (6)  Page  286. 
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is  the  fact  of  i\otice  which  creates  the  right.  IndepencLmtly  of  this  the 
party  has  a  right  to  pay  the  amount  due  from  him  to  his  opponent,  and 
fhe  latter  is  bound  to  receive  if  "(a)  In  Jordan  v.  Hunt,  3  Dowl.  P.  C. 
(i66,  Parke,  B.,  says :  «<  It  is  quite  competent  to  parties  to  settle 
actions  behind  the  backs  of  the  attorneys,  for  it  is  the  client's  action  and 
not  the  attorney's.  It  must  be  shown  affirmatively  that  the  settlement 
was  eflFected  with  the  view  of  cheating  the  attorney  of  his  costs."  The 
rule  is  similarly  laid  down  in  Archbold's  Practice,(J)  and  in  Archbold's 
Practice  of  Attorneys. (c)  And  in  Mr.  Broom's  more  recent  work,(d)  the 
subject  is  thus  treated :  <<  A  party  is,  notwithstanding  the  attorney's  lien 
*7^^1  ^^  ^^^  judgment,  when  recovered,  always  *at  liberty  to  compro- 

^  mise  the  action  in  his  absence,  provided  this  be  not  done  with  a 
view  to  deprive  the  plaintiff's  attorney  of  his  costs,  and  with  a  fraudu- 
lent intent  on  the  part  of  the  client ;(«)  and  the  defendant's  attorney  has 
no  such  interest  in  the  suit  as  will  enable  him  to  prevent  a  compromise.(^) 
Where,  moreover,  the  action  is  for  damages  purely  unliquidated,  and  there 
has  been  no  surprise  or  misrepresentation  in  the  case,  the  court  will  not, 
it  seems,  interfere  in  behalf  of  the  plaintiff's  attorney,  although  notice 
has  been  given  to  the  defendant  by  the  plaintiff's  attorney  not  to  settle 
or  compromise  the  action  without  his  consent.(A)  Further,  an  attorney 
is  not  justified  in  proceeding  with  an  action  after  it  has  been  settled 
between  the  parties,  though  it  is  known  that  costs  have  been  incurred, 
and  that  the  plaintiff  himself  is  not  in  a  condition  to  pay  them ;  but  it 
must  be  shown,  affirmatively,  that  the  settlement  was  come  to  for  the 
purpose  of  cheating  the  attorney.(z)  For  instance,  the  plaintiff  and 
defendant  having  settled  an  action,  after  verdict  for  the  plaintiff,  without 
the  knowledge  of  the  plaintiff's  attorney,  the  defendant  gave  notice  of 
the  compromise  to  the  attor^iey,  who  afterwards  signed  final  judgment. 
The  court,  upon  affidavits  denying  any  conspiracy  to  defraud  the  attor- 
ney of  his  costs,  made  a  rule  absolute  to  set  aside  the  judgment."(i) 
[Wilde,  C.  J.  The  principal  difficulty  in  your  way  is  this :  here  is  an 
action  brought  to  recover  1722.,  the  balance  of  a  builder's  account  amount- 
ing to  1646Z.  lis.  9d.:  the  plaintiff  is  suing  in  forma  pauperis:  the 
♦7<^fil  ^®f^"^*^^  ^8  ^^^^  ^^^^  *^®  compromise  is  *a  fraudulent  one ;  and 

^  yet,  when  he  comes  to  the  court  to  stay  the  proceedings,  his  affi- 
davit does  not  state  that  the  settlement  was  made  bona  fide^  and  not  with 
a  view  to  cheat  the  plaintiff's  attorney  of  his  costs.]  It  is  for  the  attor- 
ney to  show  collusion  and  fraud.  Of  this  there  is  no  evidence  whatever 
to  affect  the  defendant.     The  defendant  did  what  he  had  an  undoubted 

(o)  Anon.  1  DowL  P.  C.  173. 

(6)  8th  edit,  by  Ghitty,  Vok  1,  p.  108.  (e)  3d  edit.  Vol.  1,  p.  92. 

(rf)  1  Broom's  Practice,  192. 

(e)  Citing  Nelson  v.  Wilson,  6  Bing.  568,  4  M.  A  P.  385. 

\g)  Citing  Jordan  v.  Hnnt,  3  DowL  P.  G.  686 ;  Quested  «.  Callis,  10  M.  A  W.  18;  ICacr  « 
Bmith,  4  B.  A  Aid.  466. 

(A)  Citing  Hart,  Ex  parte,  1  B.  A  Ad.  660. 
{%)  Citing  Jordan  v.  Hunt,  3  BowL  P.  C.  066. 
(ft)  Citing  Clarke  v.  Smith,  1  D.  A  L.  960. 
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right  to  do.     And  the  plaintiff  can  hardly  be  said  to  be  a  pauper,  when 
he  has  received  1002.,  out  of  which  he  might  have  paid  his  attornej. 

Wilde,  C.  J.  In  eases  of  this  description,  the  court  requires  a  clear 
case  of  collusion  to  be  made  out,  before  they  will,  at  the  instance  of  the 
plaintiff's  attorney,  interfere  to  prevent  effect  being  given  to  an  adjust- 
ment of  the  disputes  between  the  parties  themselves.  Here  is  a  trans- 
action of  considerable  magnitude.  The  plaintiff's  claim  amounts  to 
16462.  lls.9d. ;  against  which  the  defendant  claims  to  set  off  17822.  16b. 
lO^d.  for  cash  advanced  and  goods  supplied  to  the  plaintiff.  The  mat- 
ters in  difference  were  agreed  to  be  referred  to  surveyors.  The  order  of 
reference  gave  the  arbitrators  no  power  to  enlarge  the  time  for  making 
their  award.  By  consent  the  time  was  enlarged  once.  But  the  enlarged 
time  having  been  suffered  to  elapse,  and  the  parties  not  agreeing  to  a 
further  enlargement,  no  award  was  ever  made.  In  this  state  of  things, 
the  defendant  enters  into  a  negotiation  with  the  plaintiff,  proposing  to  give 
him  100/.,  in  satisfaction  of  all  demands ;  and  the  plaintiff  agrees  to 
accept  that  sum.  What  is  the  evidence  of  collusion  between  the  parties 
to  defraud  the  attorney,  prior  to  the  time  of  the  settlement  ?  There  is 
absolutely  nothing  in  any  of  the  affidavits  to  justify  us  in  'coming  to  the 
conclusion  that  the  parties  entertained  a  design  to  deprive  the  plaintiff's 
attorney  of  his  costs.  The  sum  paid, — *1002., — was  not  a  mere  r:^7q7 
nominal  sum :  it  put  the  plaintiff  in  a  position  to  pay  his  attorney  ^ 
if  he  had  been  honestly  inclined.  It  was  no  part  of  the  defendant's 
duty  to  see  that  the  attorney  was  paid.  All  that  was  incumbent  on  him, 
was,  to  forbear  from  colluding  with  the  plaintiff  to  deprive  the  attorney 
of  his  fair  remuneration.  Then,  what  is  there  in  the  circumstances  that 
occurred  after  the  settlement  was  effected,  to  show  collusion  ?  The  sub- 
stance of  the  affidavits  is,  that  the  plaintiff  and  defendant  were  seen  to 
be  upon  very  friendly  terms,  and  that  the  plaintiff,  on  being  asked  if  he 
had  paid  his  lawyer  his  expenses,  said — «  No.  Mr.  Webb  and  I  have 
made  that  all  right ;  and  the  lawyers  may  go  to  hell."  Undoubtedly, 
this  was  very  ungenerous  conduct  on  the  part  of  a  pauper  plaintiff 
towards  his  attorney :  and,  if  I  could  discover  any  evidence  of  collusion 
on  the  part  of  the  defendant,  I  should  feel  much  satisfaction  in  visiting 
him  with  costs.  But  I  find  no  such  evidence,  nor  even  any  fair  ground 
of  suspicion  of  collusion.  The  defendant  is  not  to  be  held  responsible 
for  the  coarse  expression  imputed  to  the  plaintiff. 

The  only  mode  the  defendant  had  to  relieve  himself  from  the  proceed- 
ings on  the  part  of  the  plaintiff's  attorney,  was,  to  come  to  the  court. 
Has  he  come  too  late  ?  The  reference  having  gone  off,  notice  of  trial 
was  given  on  the  first  of  January,  1849,  for  the  first  sitting  in  Hilary 
term.  On  the  9th,  the  plaintiff's  attorney  receives  notice  that  the  action 
has  been  settled ;  on  the  12tb,  he  gives  the  defendant's  attorney  notice 
to  produce,  inspect,  and  admit ;  and  on  the  22d,  he  obtains  a  judge's 
sjvdet  for  the  production  of  documents  by  the  defendant,  for  the  purpose 
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of  stamping  them.  It  is  said  that  the  defendunt  should  have  come  to  the 
court  to  set  aside  that  order.  But,  having  already  given  the  plaintiff's 
^  ■  attorney  notice  that  the  action  was  settled,  *I  think  he  was  per- 
.  -I  fectly  justified  in  leaving  him  to  pursue  his  awn  course.  This 
application  was  made  on  the  25th  of  January.  The  plaintiff's  attorney 
has  proceeded,  upon  a  supposition  that  he  had  a  lien  on  the  debt  for  his 
costs.  In  this  be  is  mistaken.  The  plaintiff  has  unquestionably  acted 
in  a  most  unhandsome  and  ungenerous  manner  towards  his  attorney 
But  I  think  juj>tice  to  the  defendant  requires  that  this  rule  should  be 
made  absolute  in  its  terms. 

CoLTMAN,  J.  Settlements  between  the  parties  in  pauper  causes  should 
be  watched  with  considerable  jealousy.(a)  If,  in  this  case,  the  plaintiff's 
attorney  had,  before  the  money  was  paid,  given  notice  to  the  defendant 
not  to  settle  with  the  plaintiff  until  his  claim  for  costs  was  satisfied,  I 
should  have  thought  the  affidavits,  unanswered,  m:ide  out  a  case  of  col- 
lusion. But  here  the  plaintiff's  attorney  did  not  take  that  step.  And 
there  was  nothing  to  lead  the  defendant  to  suppose  that  any  fraud  would 
be  committed  by  the  plaintiff  upon  his  attorney.  It  does  not  appear 
that  the  ground  upon  which  the  attorney  was  proceeding  with  the  action, 
was  ever  distinctly  notified  to  the  defendant.  And  that,  I  think,  is 
excuse  enough  for  his  abstaining  from  negativing  collusion,  by  antici- 
pation. 

Cresswell,  J.  I  agree  with  the  lord  diief  justice  and  my  brother 
CoLTMAN  in  thinking  that  this  rule  ought  to  be  made  absolute.  The 
defendant's  affidavit  certainly  might  have  been  more  satisfactory  as  to 
the  arrangement  about  the  lOOL  It  was,  however,  for  the  plaintiff's 
attorney  to  make  out  a  case  of  collusion.  It  is  said  that  the  plaintiff 
*7391  ^^^  defendant  are  *co-conspirators,  and  therefore  what  is  said  or 
-'  done  by  one  is  evidence  against  both.  Assume  that  they  were 
co-conspirators,  what  was  said  by  Francis  after  the  completion  of  the 
transaction,  was  clo&rly  no  evidence  as  against  Webb  of  any  precon- 
certed conspiracy.  The  attorney  has  failed  to  make  out  a  case  to  justify 
our  interference  on  his  behalf. 

y.  Williams,  J.,  had  gone  to  chambers. 

Rule  absolute,  with  costs. 

(«)  S«e  Wright  9.  BorronghB,  3  Man.  Gr.  A  S.  344^  4  D.  A  L.  226>  and  Jonei  v.  Soaaer,  I 
Bzoh.  230,  6  n.  A  L.  71& 


CCOrER  V.  PENNEFATHER.     April  30. 

4  W.  4,  s.  42,  8.  23,  does  not  authonxe  the  amendmcrt  of  ths 
trial  »f  an  issue  of  nu.  tiel  'e.'rrrrf. 

Upon  an  issue  of  nul  tirj  record  in  debt  on  a  judgment,  the  record 


The  statute  3  .Jb  4  W.  4,  s.  42,  s.  23,  does  not  authorise  the  amendmcrt  of  ths  record  apoa  t&e 
trial  »f  an  issue  of  nu.  tiel  'e.'rrrrf. 
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being  produced,  it  showed  a  recovery  of  20L  for  debt  and  6/.  for  damages 
and  costs ;  whereas  the  declaration  claimed  the  whole  26L  as  damages 
for  the  detention  of  the  debt. 

BantoWy  for  the  defendant,  submitted  that  the  record  produced  did 
not  sustain  the  issue ;  and  he  cited  Munkenbeck  v.  Bushnell,  1  Scott, 
569,  to  show  that  the  court  would  not  allow  the  variance  to  be  amended, 
without  a  substantive  application  for  that  purpose. 

T,  Jonesj  contra^  insisted  that  the  plaintiff  was  entitled  to  ask  to  have 
the  record  amended  under  the  8  &  4  W.  4,  c.  42,  s.  23.(a)  [Maulb,  J. 
Does  that  statute  apply  to  ♦the  case  of  a  trial  of  an  issue  of  nul  tiel  p^^ .  ^ 
record  ?]  Such  a  case  is  clearly  within  the  mischief  of  the  pre-  ^ 
amble  ;  *and  the  enacting  part  of  the  clause  does  not  exclude  it.  p^.^ .  ^ 
A  distinction  is  taken  between  trials  at  nisi  prius  and  trials  by  ^ 
the  court.  [Maule,  J.  That  may  mean  a  trial  at  bar,  or  by  an  inferior 
court  of  record.     When  the  statute  speaks  of  the  terms  upon  which  the 

(a)  Which  recites  that,  "  great  expense  if  often  inenrred,  and  delay  or  failure  of  Jastioe  takes 
place  at  trials,  hy  reason  of  rarianee  as  to  some  particular  or  particulars  between  the  proof  and 
the  record  or  setting  forth  on  the  record  or  docameni  on  which  the  trial  is  had,  of  contracts, 
customs,  prescriptions,  names,  and  other  matters  or  circumstances  not  material  to  the  merits  of 
the  case,  and  by  the  misstatement  of  which  the  opposite  party  cannot  hare  been  prejudiced,  and  the 
same  cannot  in  any  case  be  amended  at  the  trial,  except  where  the  rariance  is  between  any 
matter  in  writing  or  in  print  produced  In  evidence,  and  the  record ;  and  that  it  is  expedient  to 
allow  such  amendments  as  hereinafter  mentioned  to  be  made  on  the  trial  of  the  cause :"  and 
enacts  "  that  it  shaU  be  lawful  for  any  court  of  record  holding  plea  in  civil  actions,  and  any 
judge  sitting  at  nisi  prius,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record,  writ, 
or  document  on  which  any  trial  may  be  pending  before  any  such  court  or  judge,  in  any  civil 
action,  or  in  any  information  in  the  nature  of  a  quo  tcarrantOf  or  proceedings  on  a  mandamwt 
when  any  variance  shaU  appear  between  the  proof  and  the  recital  or  setting  forth  on  the  record, 
writ,  or  document  on  which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription,  name, 
or  other  matter,  in  any  particular,  or  particulars  in  the  judgment  of  such  court  or  judge  not 
material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot  have  been  prejudiced 
in  the  conduct  of  his  action,  prosecution,  or  defence,  to  be  forthwith  amended  by  some  officer 
of  the  oourt,  or  otherwise,  both  in  the  part  of  the  pleadings  where  such  variance  occurs,  and  in 
every  other  part  of  the  pleadings  which  it  may  become  necessary  to  amend,  on  such  terms,  as  tc 
payment  of  costs  to  the  other  party,  or  postponing  the  trial,  to  be  had  before  the  same  or  another 
jury,  or  both  payment  of  costs  and  postponement,  as  such  court  or  judge  shall  think  reasonable; 
and,  in  case  such  variance  shall  be  in  some  particular  or  particulars  in  the  judgment  of  such 
court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as  that  the  opposite  party  may 
have  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution,  or  defence,  then  such 
court  or  judge  shall  have  power  to  cause  the  same  to  be  amended  upon  payment  of  costs  to  the 
other  party,  and  withdrawing  the  record  or  postponing  the  trial  as  aforesaid,  as  such  court  or 
jndge  shall  think  reasonable ;  and,  after  any  such  amendment,  the  trial  shall  proceed,  in  case 
the  same  shall  be  proceeded  with,  in  the  same  manner  in  all  respects,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  peijury,  and  otherwise,  as  if  no  such  variance  had  appeared; 
and,  in  ease  such  trial  shall  be  had  at  nisi  prius,  or  by  virtue  of  such  writ  as  aforesaid,  the  order 
for  the  amendment  shall  be  endorsed  on  the  poirtea,  or  the  writ,  as  the  case  may  be,  and  returned 
together  with  the  record  or  writ;  and  thereupon  such  papers,  rolls,  and  other  records  of  the  court 
from  which  such  record  or  writ  issued,  as  it  may  be  necessary  to  amend,  shall  be  amended  accord- 
ingly ;  and,  in  ease  the  trial  shall  be  had  in  any  court  of  record,  then  the  order  for  amendment 
shall  be  entered  on  the  roll  or  other  document  upon  which  the  trial  shall  be  bad  :  provided  that 
it  shall  be  lawAil  for  any  party  who  is  dissatisfied  with  the  decision  of  such  judge  at  nisi  prius, 
sherilT,  or  other  oflleer,  respecting  his  allowance  of  any  such  amendment,  to  apply  to  the  court  flrom 
which  spch  record  or  writ  issued,  for  a  new  trial  upon  that  ground ;  and,  in  case  any  such  court 
■hall  think  such  amendment  improper,  a  new  trial  shall  be  granted  accordingly,  on  such  terms 
aa  the  court  shall  think  fit,  or  the  court  shall  make  such  other  order  as  to  them  may  seem  meet  ^ 
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amendment  is  to  be  allowed,  it  speaks  of  "  postponing  the  trial,  to  ht 
had  before  the  same  or  another  ^wry."  The  24th  section, — which  enact? 
^^  that  the  said  court  or  judge  shall  and  may,  if  they  or  he  think  fit,  in 
ali  such  cases  of  variance,  instead  of  causing  the  record  or  document  to 
be  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  accord 
ing  to  the  evidence,  and  thereupon  such  finding  shall  be  stated  on  such 
record  or  document,  and,  notwithstanding  the  finding  on  the  issue  joined, 
the  said  court,  or  the  court  from  which  the  record  has  issued,  shall,  if 
they  shall  think  the  said  variance  immaterial  to  the  merits  of  the  case, 
and  the  misstatement  such  as  could  not  have  prejudiced  the  opposite 
party  in  the  conduct  of  the  action  or  defence,  give  judgment  according  to 
the  very  right  and  justice  of  the  case,** — shows  that  all  the  cases  that 
fall  within  s.  23,  are  cases  that  may  be  tried  before  a  jury.]  The  court 
has  power  to  amend,  independently  of  the  statute.  [Maule,  J.  This 
court  has  every  power  of  amending  that  existed  at  common  law.]  Then, 
the  amendment  being  quite  a  matter  of  course,  the  record  may  be  con- 
sidered as  amended,  and  the  plaintiff  may  ask  for  judgment  at  once. 
*7J.9i  *Maule,  J.  You  may  have  a  rule  nisi  to  amend,  against  which 
-I  cause  may  be  shown  at  the  proper  time.  If  the  plaintiff  does  not 
choose  to  take  that  course,  the  defendant  must  have  judgment. 

Per  euriam.{a)  Judgment  for  the  defendant. 

(a)  CoLTMAir,  J.,  Maulb,  J.,  and  V.  Williams,  J. 


SARGENT  V.  GANNON.    April  80. 

An  attorney'i  bill,  to  be  in  itrict  compliance  with  the  statute  6  A  7  Vict  e.  73,  e.  37,  must  eon- 
tain,  in  express  terms,  or  by  reasonable  inference,  a  statement  of  the  name  of  erery  cause  and 
of  every  court  in  which  any  part  of  the  business  charged  for  has  been  transacted. 

A  bill  of  costs  headed  "  Tourself  v.  Round"  (the  client's  name  being  Oannon),  and  endorsed 
''Hancock  v.  Round,"  was  enclosed  in  a  signed  letter  addressed  to  Oannon,  beginning  "Han- 
cocks V.  Round, — I  send  you  my  bill  in  this  matter."  All  the  business  comprised  in  the  bill 
had  reference  to  a  purchase  of  land  under  a  decree  of  the  court  of  Chancery  in  a  cause  of 
"  Hancock  v.  Round :" — Held,  that  the  name  of  the  caute  suflSciently  appeared. 

The  bill  was  not  beaded  in  any  court:  but  the  whole  related  to  one  transaction,  and  some  of  the 
items  were  for  attendances  at  the  accountant-general's  and  at  the  master's  offices,  and  in 
court  upon  a  petition  to  the  Vice-Ghancellor  :^Held,  that  the  bill  gave  reasonable  information 
to  the  client  as  to  the  course  to  be  pursued  in  order  to  tax  the  bill,  and  therefore  that  the  sta- 
tute was  complied  with. 

Debt  for  work  and  labour,  money  paid,  and  money  found  due  upon 
an  account  stated. 

Plea  (amongst  others),  that  the  work  and  labour  were  done  and  bestowed, 
and  the  money  paid  by  the  plaintiflF,  as  attorney  and  solicitor  for  the 
defendant,'  and  the  account  stated  in  respect  thereof,  and  that  no  signed 
bill  was  delivered  pursuant  to  the  statute. 

Replication,  that,  pursuant  to  the  requisites  of  the  statute,  the  plain- 
tiff, one  calendar  month  before  action,  sent  by  post  to  the  defendant  a 
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bill  enclosed  in,  and  accompanied  by,  a  letter  subscribed  with  the  proper 
hand  of  the  plaintiff,  &c.     Issue  thereon. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  *8econd  n^fj^Q 
sitting  in  Middlesex,  in  Easter  term  last.  The  facts  were  as  fol-  '- 
lows  :-7-The  plaintiff  had  been  employed  as  solicitor  for  the  defendant, 
upon  the  purchase  by  the  latter  of  certain  copyhold  property  which  was 
sold  in  pursuance  of  a  decree  of  the  court  of  Chancery  made  in  a  cause 
of  Hancock  v.  Round. 

The  bill  of  costs, — which  was  sent  to  the  defendant  by  post,  in  a  letter 
signed  by  the  plaintiff,  commencing,  "  Hancocks  r.  Round.  I  send  you 
my  bill  in  this  matter," — was  endorsed  "  Hancock  v.  Round,*'  but  was 
headed  and  commenced  thus : — 

"  E.  M.  Gannon,  Esq.,  to  R.  Sargent. 

"Yourself  v.  Round. 

"  Trinity  term,  1845. 

"  May  23.     Attending  you  on  your  calling  on  me  with  par-  £   8.   d. 
ticnlars  and  conditions  of  sale  of  property  under  this  decree, 
perusing  and  considering  the  same,  as  it  was  your  intention  to 
become  the  purchaser  of  lot  1,  if  possible      -        -        -  — 

"  Attending  you  afterwards,  when  you  stated  you  had  pur- 
chased lot  1,  and  instructed  me  to  do  what  was  necessary  to 
complete  the  purchase 068 

"Attending  accordingly  at  the  master's  office,  bespeaking 
copy  of  master's  report,  and  attending  for  same     -        -        -  0     6     8 

"31.  Paid  for  it 10     0 

"Paid  transcribing 034 

"  Attending  to  file  report ;  bespeaking  office-copy       -        -  0     6     8 

"  Instructions  to  counsel  to  move  for  order  to  confirm  master's 
report  of  purchase 0106 

"  Attending  court,  order  made :  copy  and  service  of  order 
on  plaintiff's  solicitors;  the  like  on  defendant's  solicitors         -  0  13     4 
*7441   *"'^"^y  ^^'  Instructions  to  counsel  to  move  to  make 

■*   order  absolute 0134 

"21.  Attending  court,  order  made  absolute         -         -         -  0  13     4 

"  Writing  you,  requesting  a  remittance  of  the  purchase- 
money,  to  pay  into  the  bank  -         -         -         -         -         -060 

"  28.  Attending  to  draw  up  order  absolute  confirming  mas- 
ter's report  -         -         -         -         -         -         -         -         -068 

"  Instructions  to  counsel  to  move  for  leave  that  the  Vice- 
Chancellor  Wiqram  may  be  applied  to  for  an  order  to  pay 
purchase-money  into  court 0134 

"  Attending  court,  order  made  -        -         .         -        -  0     6     8 

"  Instructions  to  counsel  to  move  Vice-Chancellor  Wigram 

VOL.  VII.— 58  2  Q 


0  13 
0  13 

d. 
i 

4 

0  5 
2  2 
0    6 

0 
0 
0 

744  SARGENT  ».  GANNON.   E.  T.  1849. 

for  leave  to  pay  money  into  court  pursuant  to  order  of  Lord 
Chancellor 

"  Attending  court,  order  made 

''  August  6.  Writing  defendant's  solicitors,  requesting  them 
to  send  me  abstract  of  title 

'^  Attending  and  comparing  abstract  with  original  deeds 

"  14.  Attending  for  order  to  pay  in  purchase-money  - 

"  22.  Attending  to  lodge  oflSce-copy  at  accountant-general's 
office,  and  bespeaking  ticket  to  pay  in  purchase-money  and 
interest :  attending  for  same 068 

^'  Attending  at  the  Bank  of  England,  paying  in  113/.  10«. 
7d.,  taking  receipt 110 

'^December  11.  Attending  counsel  this  day,  when  he  ad- 
vised that  the  title  would  be  bad,  if  certain  parties  did  not  join 
in  the  conveyance 068 

"Attending  you  in  conference  with  reference  to  counsel's 
opinion  on  the  conveyance    -        -        -        -         .         -        -068 

"  Attending  at  the  accountant-general's,  doing  the  needful  to 
prevent  defendant's  solicitors  from  taking  money  out  of  court    0    6    8 
^^  ♦Hilary  term,  1846. 

J  ^^  January  10.  Many  attendances  upon  you  with 
reference  to  rescinding  the  contract,  which  you  were  desirous 
of  doing,  if  possible ;  when  I  suggested  the  propriety  of  having 
a  consultation  with  an  eminent  Queen's  counsel,  prior  to  taking 
any  step  for  that  purpose,  and  you  expressed  your  approval  of 
that  course  being  adopted  068 

"  Attending  consultation,  when  Mr.  J.  P.  considered  that  the 
vendors  could  not  make  a  good  title,  and  recommended  that  you 
should  present  a  petition  to  have  your  purchase-money  paid 
out  of  court  to  you 0  18    4 

"  Instructions  for  petition 0  13    4 

"  Two  fair  copies  for  the  Lord  Chancellor  -         -         -  1     0    0 

"  23.  Attending  court  at  Westminster,  when  Mr.  J.  P.  ad- 
vised that  the  prayer  of  the  petition  should  be  amended,  and 
leave  of  the  court  was  accordingly  obtained  for  that  purpose  -  0  13    4 

"  Having  been  served  with  warrant  to  settle  the  conveyance 
before  the  master,  attending  same,  when  the  master  refused  to 
interfere  in  the  matter  until  the  petition  had  been  disposed  of    0    6    8 

"  Attending  at  Westminster  to  amend  the  Vice- Chancellor's 
copy  petition 068 

^^  February  14.  Attending  court  this  day,  when  petition 
argued,  and  dismissed  with  costs 0  13    4 

"28.  Attending  warrant  to  settle  conveyance  before  the 
ros^ster,  when,  after  hearing  solicitors  on  both  sides,  he  took 
time  to  consider  his  Judgment 068 
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'^  March  14.  Attending  to  bespeak  copy  of  plaintiff's  costs  \  £  %.   d. 
afterwards,  for  same -        -06P 

*0n  the  part  of  the  defendant,  it  was  contended  that  the  bill  j-^- .^ 
did  not  sufficiently  show  the  court  and  the  cause  in  which  the  '- 
business  therein  contained  had  been  transacted,  to  satisfy  the  statute  6 
k  7  Vict.  c.  73,  s.  37.(a)  For  the  plaintiff  it  was  insisted  that  the 
♦statute  had  been  complied  with.  Martindale  v.  Falkner,  2  Man.  r-^^.„ 
Gr.  &  S.  706,  and  Engleheart  v.  Moore,  15  M.  &  W.  548,  were  cited.   ^  '   " 

The  learned  judge  directed  a  verdict  for  the  plaintiff  for  the  amount 

(a)  Which  enacta  ''  that  no  attorney  or  solicitor,  nor  any  ezecator,  administrator,  or  assignee 
of  any  attorney  or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbarsements  for  any  business  done  by  snch  attorney  or  solicitor,  nnttl  the 
expiration  of  one  month  after  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  shall  have  delivered  onto  the  party  to  be  charged  therewith,  or  sent 
by  the  post  to,  or  left  for  him  at  bis  counting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and  which  bill  shall 
either  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  (or,  in  case  of  a  partner- 
ship, by  any  of  the  partners,  either  with  his  own  name  or  with  the  name  or  style  of  such  partner- 
ship), or  of  the  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be  enclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner,  referring  to  such  bill :  Provided  that  it 
shall  be  lawful  for  any  judge  of  the  superior  courts  of  law  or  equity  to  authorize  an  attorney  or 
solicitor  to  commence  an  aoUon  or  suit  for  the  recovery  of  his  fees,  charges,  or  disbursements 
against  the  party  chargeable  therewith,  although  one  month  shall  not  have  expired  from  the 
delivery  of  a  bill  as  aforesaid,  on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  probable 
cause  for  believing  that  such  party  is  about  to  quit  England :  And,  upon  the  application  of  the 
party  chargeable  by  such  bill,  within  such  month,  it  shall  be  lawfUl,  in  case  the  business  con- 
tained in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in  the  high  court  of  Chanoeiy, 
or  in  any  other  court  of  equity,  or  in  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of 
such  business  shall  have  been  transacted  in  any  court  of  law  or  equity,  for  the  Lord  High  Chan- 
cellor or  the  Master  of  the  Rolls,  and,  in  case  any  part  of  such  business  shall  have  been  trans- 
acted in  any  other  court,  for  the  courts  of  Queen's  Bench,  Common  Pleas,  Exchequer,  court  of 
Common  Pleas  at  Lancaster,  or  court  of  Pleas  at  Durham,  or  any  judge  of  either  of  them,  and 
they  are  hereby  respectively  required,  to  refer  sueh  bill,  and  the  demand  of  such  attorney  or 
solicitor,  executor,  administrator,  or  assignee,  thereupon,  to  be  taxed  and  settled  by  the  proper 
officer  of  the  court  in  which  such  reference  shall  be  made,  without  any  money  being  br6ught  into 
oonrt;  and  the  court  or  judge  making  snch  reference  shall  restrain  snch  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  from  commencing  any  action 
or  suit  touching  such  demand  pending  such  reference  :  and,  in  case  no  such  application  as  afore- 
said shall  be  made  within  such  month  as  aforesaid,  then  it  shall  be  lawful  for  such  reference  to 
be  made  as  aforesaid,  either  upon  the  application  of  the  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  the  attorney  or  solicitor  whose  bill  may  have  been  so  as  aforesaid 
delivered,  sent,  or  left,  or  upon  the  application  of  the  party  chargeable  by  such  bill,  with  such 
directions,  and  subject  to  such  conditions  as  the  court  or  judge  making  such  reference  shall  think 
proper  :  and  such  court  or  judge  may  restrain  such  attorney  or  solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  snch  attorney  or  sulicitor,  from  commencing  or  prosecuting  any  action 
or  suit  touching  such  demand  pending  snch  reference,  upon  such  terms  as  shall  be  thought 
proper :  Provided  always,  that  no  such  reference  as  aforesaid  shall  be  directed  upon  an  applica- 
tion made  by  the  party  chargeable  with  such  bill,  after  a  verdict  shall  have  been  obtained  or  a 
writ  of  inquiry  executed  in  any  action  for  the  recovery  of  the  demand  of  such  attorney  or  solici- 
tor, or  executor,  a<lministmtor,  or  ae>signee  of  sueh  attorney  or  solicitor,  or  after  the  expiration 
of  twelre  months  after  snch  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except  under 
special  circumstances,  to  be  proved  to  the  satisfaction  of  the  court  or  judge  to  whom  the  appli- 
cation for  such  reference  shall  be  made :  and,  upon  every  such  reference,  if  either  the  attorney 
or  solicitor,  or  executor,  administrator,  or  assignee  of  the  attorney  or  solicitor  whose  bill  shall 
have  been  delivered,  sent,  or  left,  or  the  party  chargeable  with  such  bill,  having  due  notice,  shall 
refuse  or  neglect  to  attend  such  taxation,  the  officer  to  whom  such  reference  shall  be  made,  mey 
proceed  to  tax  and  settle  such  bill  and  demand  ex  parte" 
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of  the  bill,  reserving  to  the  defendant  leave  to  move  to  enter  a  verdict 
for  him,  if  the  court  should  be  of  opinion  that  no  proper  bill  had  beec 
delivered. 

Humfrey  accordingly  obtained  a  rule  nisi.  In  addition  to  the  cases 
%nASi-\  mentioned  at  the  trial,  he  referred  *to  Lewis  v.  Primrose,  6  Q. 
^  B.  265 :  and  Wilde,  C.  J.,  observed — "  No  one,  looking  at  the 
bill,  could  doubt  in  what  court  the  applications  were  made.  But  the  diflR- 
cultj  I  feel  is  as  to  the  heading,  ^  Yourself  v.  Round,'  there  being  no  such 
cause  as  *  Gannon  v.  Round.'  " 

ByleH  and  Kinglake^  Serjts.,  and  Ball^  now  showed  cause.  Most  of 
the  cases  were  decided  upon  the  2  G.  2,  c.  23,  s.  23,  which  did  not,  in 
terms,  require  the  name  of  the  court  and  cause  to  appear  on  the  face  of 
the  bill.  The  decisions,  however,  require  both  to  appear.  Under  the 
former  act,  it  was  essential  that  the  client  should  be  informed  of  the  name 
of  the  cause :  but  the  like  necessity  does  not  exist  under  the  recent 
statute.  Assuming  it  to  be  necessary,  it  is  impossible  to  say  that  the  client 
could  have  been  misled  by  the  manner  in  which  it  is  stated  here.  The 
endorsement  on  the  bill  and  the  heading  of  the  letter  show  a  perfect  com- 
pliance with  the  statute.  [Wilde,  C.  J.  It  will  be  contended  that  the 
signature  to  the  letter  is  no  signature  of  the  bill :  they  relate  to  different 
causes.]  It  is,  as  the  letter  states,  a  bill  of  costs  in  the  matter  referred 
to.  "  Yourself  v.  Round"  represented  a  petition  in  the  cause  of  "  Han- 
cock V.  Round."  In  Anderson  v.  Boynton,  12  Law  Times,  421,  it  was 
held  that  an  attorney's  bill  for  conducting  the  defence  of  a  shareholder 
in  a  joint-stock  bank,  to  a  Bcire  facias  upon  a  judgment  against  the  public 
officer,  is  sufficient  if  it  state  the  court  in  which  the  business  was  done, 
and  the  nature  of  the  proceedings  can  be  gathered  from  the  items  in  the 
bill,  though  the  technical  name  of  the  original  cause,  or  the  Bcire  faciaiy 
be  not  stated.  There,  the  bill  was  headed  "  Mr.  John  Boynton  to  Robert 
E.  Anderson.  In  the  Exchequer  tf  Pleas"  (the  court  in  which  all  the 
♦7491  P^oc^^d^^gs  connected  with  *Esdaile  v.  Wood  had  been  taken) :  it 
was  not  headed  with  the  name  of  any  cause ;  but  the  cause  of 
Esdaile  v.  Wood  was  mentioned  by  name  in  one  item,  and  the  others 
spoke  of  the  proceedings  taken  by  the  London  and  Westminster  Bank 
against  the  defendant  and  Lund.  Lord  Denman,  in  giving  the  judgment 
of  the  court,  said :  "  It  was  contended  for  the  defendant,  that  the  name 
of  the  cause,  as  well  as  of  the  court,  ought  to  have  been  specified ;  and 
his  counsel  quoted  Lewis  v.  Primrose,  Engleheart  v,  Moore,  Martindale 
V,  Falkner,  and  Ivimey  v.  Marks,  16  M.  &  W.  843 :  but  the  result  of 
these  cases  appears  to  be,  that  the  court  and  the  cause  nmst  be  so  speci- 
fied as  to  enable  the  client,  by  the  bill  alone,  to  take  upon  himself  the 
duty  of  taxation.  In  this  case,  enough  appears  to  have  been  stated  of 
the  facts  for  that  purpose :  the  court  is  named,  and  the  original  cause  is 
specified ;  and  that  description  would  be  more  intelligible  to  the  client 
tlian  the  technical  name,  the  parties  to  the  suit  being  probably  known  by 
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the  names  of  the  banks  or  the  public  officers,  as  well  as  by  those  of  the 
technical  name  given  when  a  copy  of  the  judgment  was  obtained.  With 
respect  to  the  proceeding  on  scire  facias  against  the  defendant  and  others, 
the  technical  name  in  the  scire  facias,  when  brought  to  trial,  would  not 
facilitate  the  taxation ;  and  we  cannot  discover  any  reason  for  thinking 
that  the  particulars  which  are  given  are  insufficient  for  the  purpose  for 
which  the  delivery  S(  the  bill  was  required/*  [Maule,  J.  You  may 
assume  that  the  name  of  the  cause  is  sufficiently  stated;  Humfrey 
assented.  Cresswell,  J.  Does  the  bill  sufficiently  show  the  court  in 
which  the  business  was  done  ?]  It  is  obvious  that  the  proceedings  are  in 
Chancery.  In  which  of  the  three  courts  is  immaterial,  so  far  as  concerns 
the  reference  of  the  bill  to  taxation.  [Maulk,  J.  *A  skilful  r*7CA 
person  might  form  a  conjecture  on  the  subject.  The  proceedings 
might  have  been  in  lunacy  or  bankruptcy.]  It  is  enough,  according  to 
the  opinions  of  the  majority  of  the  court  in  Martindale  v.  Falkner,  if 
the  court  and  the  cause  are  capable  of  being  collected  by  fair  and  reason- 
able inteadment  from  the  nature  of  the  several  items  of  charge.  [Maule, 
J.  All  these  transactions  might  possibly  have  taken  place  in  the  Irish 
court  of  Chancery.]  There  is  no  Vice-Chancellor  in  Ireland.  [Maule, 
J.  The  2  G.  2,  c.  23,  s.  23,  shows  the  sort  of  people  the  legislature  pro 
posed  to  protect, — persons  not  technically  skilled.  It  was  not  intended 
that  a  man  who  has  been  fleeced  by  one  lawyer,  should  be  compelled  to 
have  recourse  to  another  for  relief.]  It  is  enough  to  show  that  the  busi 
ness  is  in  Chancery.  [Maule,  J.  Does  it  appear  upon  this  bill  that 
aU  the  business  was  done  in  the  court  of  Chancery  ?  Where  the  client 
has  the  option,  he  should  have  such  information  as  to  enable  him  to  ascer- 
tain to  which  court  he  may  apply  for  the  taxation.]  There  is  no  one 
item  in  this  bill  that  has  not  reference  either  to  business  done  in  the  court 
of  Chancery,  or  to  conveyancing.  The  judgment  of  Tindal,  C.  J.,  in 
Martindale  v.  Falkner,  is  quite  conclusive.  The  court  will  not  put  a 
strained  construction  upon  the  bill,  for  the  purpose  of  defeating  the 
attorney's  just  claim.  ^ 

Humfrey  and  H.  S.  Wilde,  in  support  of  the  rule.  If  there  be  any 
one  item  in  this  bill  that  is  capable  of  being  taxed  in  a  court  that  is  not 
mentioned  therein  by  name,  this  rule  must  be  made  absolute.  In  Engle- 
heart  v.  Moor,  Aldbrson,  B.,  says :  "  This  act,  so  far  as  it  relates  to  the 
delivery  and  taxation  of  an  attorney's  bill,  ought  to  be  construed  libe- 
rally for  the  client,  and  strictly  for  the  attorney ;  for,  the  latter  knows 
the  law,  and  the  former  does  not.  With  the  view  to  the  ♦taxation  r*»TC| 
and  payment  of  the  bill,  if  the  client  desired  it,  the  legislature 
intended  that  the  client  should  be  informed  where  each  item  of  the  busi- 
ness was  done,  and  that  the  attorney  should  hold  his  hand  for  a  month 
after  the  delivery  of  the  bill,  for  the  express  purpose  of  giving  the  client 
a  full  opportunity  of  ascertaining  whether  the  business  was  done,  and 
whether  the  charges  are  reasonable.     For  this  purpose,  it  is  very  materia) 
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that  the  bill  should  show  in  what  court  the  business  was  done,  because 
the  fees  are  different  in  different  courts ;  and,  how  can  an  attorney  adyise 
a  party  as  to  the  propriety  of  taxing  a  bill,  unless  he  knows  in  what  court 
the  fee?  were  paid?     Without  such  information,  he   could   not  know 
whether,  upon  taxation,  one  sixth  of  the  bill  would  be  struck  off  or  not." 
So,  in  Ivimey  v,  Marks,  it  was  held  that  an  attorney  is  bound  to  specify 
in  his  bill,  as  well  every  court,  as  the  name  of  e^ry  suit,  in  which  the 
business  charged  for  was  done :  and  that  such  bill  is  an  entire  bill,  and 
if  the  same  bill  blends  charges  for  work  done  in  a  court  of  equity  with 
charges  for  work  apparently  done  in  some  court  of  common  law,  without 
pointing  out  which,  the  client  cannot  judge  or  be  advised,  whether  he 
should  refer  the  whole  bill  for  taxation  ;  and  the  charges  in  the  same  bill 
for  equity  business,  -though  correctly  stated,  cannot  be  recovered.     The 
court  will  not  be  disposed  to  extend  the  doctrine  of  Martindale  v.  Falkner. 
CoLTMAN,  J.(a)     It  appears  to  be  established  by  the  cases,  that  there 
are  two  requisites  to  make  an  attorney's  bill  of  costs  a  compliance  with 
the  statute,  viz.  that  it  should  contain  the  name  of  the  cause  and  also 
that  of  the  court  in  which  the  business  charged  for  has  been  transacted. 
♦7^21  '^^  *^®  Bsme  time,  it  appears  to  *me,  that  in  ascertaining  whether 
or  not  these  two  essentials  concur,  we  are  bound  to  apply  every 
reasonable  and  fair  intendment  to  the  language  of  the  bill ;  for,  though 
I  agree  that  the  act  ought  to  be  so  construed  as  to  give  the  client  the 
benefit  intended,  yet  we  are  not  to  shut  our  eyes  to  the  attorney's  claim  to 
have  equal  justice  meted  out  to  him  also.    Having  carefully  looked  through 
this  bill,  and  construing  it  as  I  have  suggested,  all  the  business  therein 
mentioned,  does  appear  to  me  to  have  been  transacted  before  the  Lord 
Chancellor  and  the  yice-Ghancellor :  and  that  seems  to  me  to  be  a  suf- 
ficient intimation  to  the  client  as  to  the  place  to  which  he  is  to  have 
recourse  for  its  taxation.     It  is  true  that  the  client  is  not  to  be  supposed 
to  be  conversant  with  law :  but  he  must  be  assumed  to  be  acquainted 
with  the  ordinary  business  of  life.     He  must  know  that  the  Lord  Chan- 
cellor transacts  business  in  the  court  of  jChancery.     And  every  suitor 
there  may  reasonably  be  taken  to  know  who  are  the  great  ofiicers  of  that 
court.     If  any  part  of  the  business  had  been  done  elsewhere,  or  in  a 
special  manner,  then  the  bill  might  have  been  faulty,  as  conveying  untrue 
information  to  the  client.     Had  the  bill,  for  instance,  contained  any  items 
leading  to  a  supposition  that  any  of  the  business  had  been  transacted  in 
a  court  of  common  law,  that  would  have  been  ground  for  holding  it  to 
be  insufficient.     But  nothing  of  the  sort  appears :  it  is  not  pretended 
that  the  whole  business  was  not  in  Chancery.     I  think  ample  information 
is  conveyed  by  the  bill,  and  that  there  is  nothing  to  justify  any  doubt  in 
the  matter. 

As  to  the  name  of  the  cause, — although  some  little  difficulty  is  intro- 
duced by  the  heading  of  the  bill  "Yourself  v.  Round,"  I  think  that  ifl 
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corrected  by  the  endorsement :  and,  with  respect  to  the  insertion  of  the 
letter  "s"  in  the  original  plaintiff's  name,  in  the  letter  *in  which  ri^irco 
the  bill  was  enclosed,  I  think  that  is  quite  an  immaterial  variance. 

For  these  reasons,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Maule,  J.  As  part  of  the  argument  took  place  on  a  former  day,  when 
I  was  not  present,  I  take  no  part  in  the  decision. 

V.  Williams,  J.  I  also  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  only  question  is  whether  any  person  not  a  lawyer  could 
be  misled  by  this  bill,  or  induced  to  doubt  that  the  whole  was  for  busi- 
ness done  in  the  court  of  chancery.  I  think  it  is  impossible  that  he 
could  be.  Rule  discharged. 


BARDELL  v.  MILLER.    ApHl  28. 

The  eodonemeot  on  a  writ  of  rammoiiB  olaiming  a  rom  for  principal  and  interest,  should  either 
state  the  amount  of  the  interest  claimed,  or  the  date  from  which  it  is  to  be  calculated. 

The  following  endorsement  was  held  insufficient : — "  The  plaintiff  claims  102/.  5«.,  and  interest 
thereon  at  bL  per  cent,  per  annum  from  the  Sist  of  March  (not  saying  what  March)  till  paj- 
ment,  for  debt,  and  21,  2§.  for  oosts/'  Ac. 

Talfourd,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing upon  the  plaintiff  to  show  cause  why  the  copy  of  the  writ  of  summons 
in  this  cause,  and  the  service  thereof,  should  not  be  set  aside  for  irregu- 
larity. The  irregularity  complained  of,  was,  that  the  endorsement  on 
the  writ  of  summons, — which  was  as  follows,  "  The  plaintiff  claims  102/. 
5i,  and  interest  thereon  at  5L  per  cent,  per  annum  from  81st  of  March 
till  payment,  for  debt,  and  21.  2«.  for  costs ;  *aiid,  if  the  amount  p+i^cx 
thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days  ^ 
from  the  service  hereof,  further  proceedings  will  be  stayed,*' — did  not 
comply  with  the  rule  of  Hilary  term,  2  W.  4,  r.  IL,(a)  which  provides, 
"that,  upon  every  bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  for  the  payment  of  any  debt,  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  attorney  claims  for 
the  costs  of  such  writ  or  process,  arrest,  or  copy  and  service,  and  attend- 
ance to  receive  debt  and  costs ;  and  that,  upon  payment  thereof  within 
four  days  to  the  plaintiff  or  his  attorney,  further  proceeding  will  be 
8ta/ed/*  Ac.  The  learned  serjeant  referred  to  Chapman  v.  Becke,  8 
D.  ft  L.  850,  and  Allen  v.  Bussell,  4  D.  &  L.  430. 

OaseUe^  Serjt.,  contra^  submitted  that  the  endorsement  was  sufficiently 
certain,  "the  81st  of  March"  by  fair  intendment  meaning  March  la%t; 
and  that  it  was  not  necessary  to  state  the  amount  of  interest  claimed — 
Copello  V.  Brown,  1  C.  M.  &  R.  676,  5  Tyrwh.  217,  8  Dowl.  P.  C.  166. 

(a)  Extended  bj  Reg.  Gen.  Michaelmas  term,  3  W.  4,  r.  5,  to  "all  writs  of  summons,  di9tr\nga», 
eapiae,  and  deulner,  issued  under  the  authority  of  the  statute  2  W.  i,  c.  39,  and  to  the  copj  of 
e^ery  sach  writ" 


754  BARBELL  v.  MILLER.    E.  T.  1849. 


[Wilde,  G.  J.,  referred  to  the  eases  of  ejectment  in  vhich  the  notice 
which  was  without  date,  or  required  the  tenant  to  appear  at  an  impoRsi- 
ble  day,  was  yet  held  sufficient.] 

Talfourdy  Serjt.,  in  support  of  his  rule.  The  cases  last  adverted  to 
have  no  application  here.  In  those,  the  notice  had  relation  to  an  act  to 
be  done,  and  was  therefore  held  to  speak  from  the  time  of  service ; 
whereas,  in  this  case,  the  endorsement  speaks  of  a  by-gone  transaction. 
^  -  Chapman  v.  Becke,  though  not  *precisely  this  case,  is  sufficiently 
-^  near  to  govern  it.  There,  the  writ  was  endorsed  "  the  plaintiff 
claims  150/.  and  interest  for  debt,  and  8Z.  8«.  costs ;"  and  that  was  held 
irregular.  Patteson,  J.,  said :  "  It  appears  to  me  that  the  rule  of  court 
is  very  cleat.  Its  object  is,  to  show  the  defendant,  in  express  terms,  what 
the  plaintiff  is  contented  to  take,  in  order  that  the  former  may  tender 
it,  together  with  costs,  within  the  four  days;  and  therefore  it  is  that 
such  a  notice  is  obliged  to  be  endorsed  on  the  writ.  The  plaintiff,  con- 
sequently, ought  to  have  stated  what  sum  he  claimed  for  interest,  or 
from  what  time  he  claimed  it.  It  is  possible  to  conceive  cases  where  the 
defendant  could  not  find  out  from  what  time  the  interest  was  intended  to 
be  claimed.  It  may  be  that  the  plaintiff  is  not  obliged  to  state  the  pre- 
cise amount  of  interest,  and  that,  according  to  the  cases,  it  would  be  suf- 
ficient to  say  that  interest  at  such  a  rate  is  claimed  from  a  certain  day. 
Without,  however,  going  into  that  question,  I  think  that  the  rule  was 
framed  for  the  purpose  of  giving  specific  information,  which  ha«  not  been 
afforded  in  the  present  case.  The  case  of  Fitzgerald  v.  Evans,  6  M.  k 
G.  207,  6  Scott,  N.  R.  220,  2  Dowl.  N.  S.  916,  is  not  a  direct  authority 
upon  the  point ;  but  my  lord  chief  justice  and  my  brother  Maule  seem  both 
to  have  considered  that  the  writ  there  might  have  been  set  aside  for  irregu- 
larity, for  a  similar  defect  to  that  which  exists  in  the  present  case.*'  [Wildk, 
C.  J.  In  Humphries  v.  Cullingwood,  2  B.  &  Aid.  642,  it  was  held  to  be  no 
objection  to  the  notice  at  the  foot  of  a  bill  of  Middlesex,  that  it  wholly 
omitted  to  state  the  year,  or  the  word  next :  the  court  observing — "  It  is 
unnecessary  to  state  the  year,  because  the  party  by  the  statement  of  the 
day  of  the  month  must  understand  that  he  is  to  appear  at  the  earliest  time 
♦T'^ftl  *^  wliich  the  notice  *could  apply."  The  court  will  hardly  allow 
-^  any  intendment  to  prevail  against  the  plain  words  of  a  rule  the 
compliance  with  which  is  so  easy. 

Wilde,  C.  J.  It  is  to  be  very  much  lamented  that  parties  should  be  put 
to  so  much  expense  in  relation  to  a  rule  which  was  framed  for  the  ex- 
press purpose  of  avoiding  expense.  The  rule  is  one  of  considerable 
importance  :  it  enables  the  defendant  to  ascertain,  at  an  early  stage  of 
the  proceedings,  the  exact  sum  that  is  demanded  of  him.  If  he  chooses 
t^  make  a  legal  tender  of  a  less  sum,  if  it  turns  out  that  the  sum  ten- 
dered is  all  that  he  really  owes,  he  is  not  liable  for  any  further  costs.  It 
seems  to  me  to  be  a  rule  that  is  obviously  founded  in  convenience  and 
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good  sense :  to  depart  from  it  is  to  introduce  uncertainty  and  promote 
litigation.  The  rule  is  simple  in  its  terms,  and  may  easily  be  complied 
with.  The  court  in  all  cases  best  discharges  its  duty  by  adhering  to  the 
plain  words  of  an  act  of  parliament  or  a  rule.  The  rule  in  question 
requires  that  information  be  given  to  the  defendant,  by  the  endorsement 
on  the  writ,  as  to  the  precise  amount  which  the  plaintiff  claims  for  debt 
and  for  costs.  Here,  the  endorsement  states  that  the  plaintiff  claims  a 
certain  sum,  and  interest  thereon  at  a  given  rate  **•  from  the  81st  of 
March" — ^leaving  it  quite  uncertain  whether  that  refers  to  the  March 
immediately  antecedent  to  the  service  of  the  writ,  or  the  month  of  March 
in  some  preceding  year.  I  am  of  opinion,  therefore,  that  the  endorse- 
ment does  not  give  the  defendant  such  information  as  the  rule  of  court 
contemplated  and  intended  that  he  should  have,  and  thhX  it  is  not  a  com- 
pliance either  with  the  letter  or  with  the  spirit  of  the  rule.  This  rule, 
therefore,  will  be  made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute. 


♦SMITH  and  Another  v.  TROUP.    Apra  17.         [*757 

The  attorney  on  the  record  has  authority  to  consent  to  a  reference  on  behalf  of  his  client 
A  personal  demand  of  money  payable  nnder  an  award,  with  a  riew  to  a  proceeding  on  a  rule  of 
oourt  nnder  the  1  A  2  Yiot  c.  110,  s.  18,  may  be  dispensed  with,  where  the  party  is  evi- 
dently keeping  oat  of  the  way  to  avoid  the  demand. 

Bt  an  order  of  reference  made  in  this  cause  on  the  28th  of  July, 
1845,  '^  upon  hearing  the  attorneys  on  both  sides,  and  by  their  consent," 
it  was  ordered,  inter  alia^  *^  that  it  be  referred  to  the  award,  order,  arbi- 
trament, final  end,  and  determination  of  James  Crosby,  of,  &c.,  gentle- 
man, to  ascertain  what  sum  was  due  to  the  plaintiffs  from  the  defendant 
on  the  3d  of  April,  1844,  and  that  the  said  James  Crosby  shall  make 
and  publish  his  award  in  writing  of  and  concerning  the  matters  referred, 
ready  to  be  delivered  to  the  said  parties  in  difference,  or  such  of  them 
as  shall  require  the  same,  on  or  before  the  15th  of  September  now  next 
ensuing,  or  such  other  day  as  the  said  parties  shall  mutually  agree  upon, 
being  not  more  than  one  calendar  month  after  the  said  15th  of  Septem- 
ber ;  that  the  costs  of  the  cause  shall  abide  the  event ;  and  that  the  costs 
of  the  reference  and  award  shall  be  in  the  dbcretion  of  the  arbitrator." 

The  time  for  making  the  award  was  by  various  orders,  made  "  upon 
hearing  the  attorneys  on  both  sides,  and  by  consent,"  enlarged  until  the 
first  day  of  Michaelmas  term,  1847 :  and,  on  the  1st  of  November  in 
that  year,  the  arbitrator  made  his  award  as  follows  : — 

^'  I  do  first  ascertain,  award,  order,  and  determine  that  the  sum  of  83L 
17».  was  due  to  the  said  plaintiffs  George  Smith  and  William  Barnes, 
from  the  said  defendant  James  Troup,  on  the  3d  day  of  April,  1844,. 
and  that  the  same  is  still  due  and  unpaid :  And  I  award,  order,  and 
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direct  the  said  sum  of  83Z.  17«.  to  be  paid  by  the  said  defendant  James 
*7''fil  T**^^?  *^  ^^®  ^^'^  plaintifts  *George  Smith  and  William  Barnes 
-*  on  the  Ist  of  December  now  next :  And  I  do  further  award, 
order,  and  direct  that  the  costs  of  the  said  reference  shall  be  borne  anc 
paid  by  the  said  James  Troup :  And  I  do  further  award,  order,  ant 
direct  that  one  moiety  of  the  costs  of  this  my  award  shall  be  paid  by  the 
said  George  Smith  and  William  Barnes,  and  the  other  moiety  thereof  by 
the  said  James  Troup." 

On  the  8th  of  December,  1847,  the  defendant  was  duly  served  with  a 
copy  of  the /award,  and  of  the  rule  making  the  order  of  reference  a  rule 
of  court,  and  also  with  an  appointment  to  tax  the  costs.  The  taxation 
was  attended  by  the  defendant's  attorneys,  pursuant  to  the  appointment, 
when  the  plaintiif's  costs  of  the  cause  and  of  the  reference,  including 
one  moiety  of  the  costs  of  the  award,  were  allowed  at  the  sum  of 
42Z.  11«. 

On  the  20th  of  December,  1847,  the  plaintiffs  executed  a  power  of 
attorney,  whereby,  after  reciting  the  order  of  reference,  the  award,  and 
the  allocatur,  they  appointed  Deane,  Dyke,  and  Shorter  their  joint  and 
separate  attorneys,  '*  for  them,  and  in  their  names,  and  for  their  use  and 
benefit,  to  ask,  demand,  recover,  and  receive  of  and  from  the  said  James 
Troup,  the  sum  of  126Z.  88.,  which  said  sum  comprises  the  said  sum  of 
83Z.  178.  so  awarded  to  them  as  aforesaid,  as  due  to  them  from  the 
defendant,  and  42Z.  lis.,  being  the  amount  of  such  taxed  costs ;  and 
also  from  time  to  time  to  substitute,  nominate,  and  appoint  one  or  more 
attorney  or  attorneys  under,  them,  the  said  Deane,  Dyke,  and  Shorter, 
for  all  or  any  of  the  purposes  aforesaid,  and  again  at  their  pleasure  to 
displace  and  remove,  as  they  shall  see  occasion  or  think  fit ;  they,  the 
said  George  Smith  and  William  Barnes,  thereby  ratifying  and  allowing, 
and  promising  and  agreeing  from  time  to  time  and  at  all  times  there- 
after, to  ratify,  allow,  and  confirm  all  and  whatsoever  they,  the  said 
*7'i91  ■'-^®*'^®»  Dyke,  and  Shorter,  *or  their  lawful  attorney  or  attor- 
neys, to  be  by  them  from  time  to  time  nominated  and  appointed, 
in  pursuance  of  the  power  thereinbefore  given  to  them  for  that  purpose, 
should  lawfully  do  or  cause  to  be  done  in  and  concerning  the  premises^ 
by  virtue  of  those  presents.** 

On  the  2d  of  August,  1848,  the  defendant  Was  personally  served  by 
one  Walduck,  a  process-server,  with  a  copy  of  the  master's  allocatur,  and 
of  the  power  of  attorney,  and  a  written  demand  of  payment  signed  by 
Dean,  one  of  the  attorneys,  requiring  the  defendant,  within  twenty-four 
hours,  to  pay  the  money  at  a  place  named, — the  originals  of  such  alloca- 
tur and  demand  being  at  the  same  time  shown  to  him. 

Upon  affidavits  setting  forth  the  facts,  and  showing  repeated  attempts 
by  Dyke  to  make  a  personal  demand  upon  the  defendant,  and  his  ina- 
bility to  do  so,  in  consequence  of  the  defendant's  migratory  habits,  and 
stating  that  the  money  was  still  unpaid, 
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Bramtoellj  in  Hilary  term  last,  moved  for  a  rule  calling  apon  the  defend- 
ant to  show  cause  why  he  should  not  be  ordered  to  pay  the  two  several  sums 
of  83/.  17*.  and  421.  11«.,  with  a  view  to  the  plaintiffs'  availing  themsel  ve8 
of  the  provisions  of  the  statute  1  &  2  Vict.  c.  110,  s.  18.(a)  lie  referred 
to  Doe  d.  Steer  t;.  *Bradley,  1  Dowl.  N.  S.  259,  where  the  court  r+'-pQ 
granted  a  rule  to  show  cause  why  the  sum  mentioned  in  the  mas- 
ter*s  allocatur  upon  a  consent  rule  in  an  action  of  ejectment  should  liot 
be  paid,  so  as  to  enable  the  party  to  avail  himself  of  the  statute,  although 
the  allocatur  could  not  be  served  personally,  and,  on  a  special  affidavit 
of  circumstances  showing  that  personal  service  could  not  be  effected,  made 
that  rule  absolute  ;  and  also  to  Hawkins  t^.  Benton,  2  D.  &  L.  465,  where 
it  was  held,  that,  although  the  court  in  general  requires  the  same  forma- 
lities to  be  observed,  as  to  personal  service,  with  a  view  to  an  execution 
under  this  statute  for  a  sum  awarded,  as  in  cases  of  attachment,  yet, 
where  it  clearly  appears  from  the  admissions  of  the  party  that  he  was 
aware  of  the  contents  of  the  award,  the  court  will,  under  special  circum- 
stances, grant  a  rule  calling  upon  him  to  show  cause  why  he  should  not 
pay  the  sum  awarded.  [Wildb,  C.  J.  I  never  knew  the  court  dispense 
with  personal  service,  in  the  case  of  a  proceeding  to  attachment,  except 
where  the  party  was  shown  to  be  keeping  house,  so  as  to  evade  the  ser- 
vice.] The  affidavits  here  clearly  show  that  personal  service  was  impos- 
sible. [Wilde,  C.  J.  Very  difficult,  perhaps ;  but  not  impossible.]  A 
rule  nisi  having  been  granted, 

Montagu  Chambers  and  Hawkint  now  showed  cause,  upon  an  affidavit 
of  the  defendant  stating  that  he  never  consented,  or  authorized  his  attor- 
ney to  consent,  to  a  reference,  that  he  never  attended  before  the  arbi- 
trator ;  and  that,  before  the  award  was  made,  he  sent  to  the  arbitrator 
and  to  the  plaintiffs  notice  of  his  protest  against  the  proceedings.  Assum- 
ing that  the  defendant's  ^attorney  had  at  one  time  authority  to  r»iTgi 
refer,  the  defendant's  protest  operated  as  a  revocation :  and,  where 
the  submission  has  been  revoked  before  the  making  of  the  award,  an 
attachment  will  not  be  granted  :  King  v.  Joseph,  5  Taunt.  452.  [Wilde, 
C.  J.  Can  you,  in  showing  cause  against  an  attachment  for  non-per- 
formance of  an  award,  urge  any  objection  not  apparent  on  the  face  of  the 
award  ?]     In  Milue  v.  Gratrix,  7  East,  768,  it  was  held  that  a  party  is  not 

(a)  Which  enacts  "  that  all  decrees  and  orders  of  courts  of  equity*  and  all  rules  of  courts  of 
common  law,  and  all  orders  of  the  Lord  Cbanoellor  or  of  the  court  of  review  in  matters  of  banlu 
ruptcy,  and  all  orders  of  the  Lord  Chancellor  in  matters  of  Innacj,  whereby  any  sum  of  money, 
or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  person,  shall  have  the  effect  of  judgr 
ments  in  (he  superior  courts  of  common  law,  and  the  persons  to  whom  any  such  moneys,  or  costs, 
charges,  or  expenses,  shall  be  payable,  shall  be  deemed  judgment-creditors  within  the  meaning 
of  this  act ;  and  all  powers  hereby  given  to  the  judges  of  the  superior  courts  of  common  law 
with  respect  to  matters  depending  in  the  name  courts,  shall  and  may  be  exercised  by  courts  of 
•qnity  with  respect  to  matters  therein  depending,  and  by  the  Lord  Chancellor  and  the  court  of 
review  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of  Innacy;  And  all 
remedies  hereby  given  to  judgment-creditors  are  in  like  manner  given  to  persons  to  whom 
any  moneys,  or  costs,  charges,  or  expenses,  are  by  each  orders  or  rules  respectively  directed  te 
be  paid." 
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liable  to  an  attachment- for  not  obeying  an  award,  if  made  after  a  deed  of 
revocation  of  the  submission  entered  into  before  the  submission  was  made 
a  rule  of  court,  and  notice  thereof  given  to  the  arbitrators.  So,  in  Dick. 
snson  V.  Allsop,  13  M.  k  W.  722,  2  D.  &  L.  657,  it  was  held,  that, 
where  there  is  a  doubt  as  to  the  validity  of  an  award,  the  court  will  not 
grant  a  rule  under  the  statute,  calling  upon  the  party  to  pay  the  aom 
awarded.  In  that  case,  the  arbitrator  had,  although  the  order  of  refer- 
ence gave  him  no  power  to  do  so,  directed  a  verdict  to  be  entered  for  the 
defendants.(a)  [Wilde,  C.  J.  There  the  objection  was  apparent  on  the 
face  of  the  award.  In  Macarthur  t;.  Campbell,  2  Ad.  k  E.  52,  4  N.  & 
M.  208,  upon  a  motion  for  an  attachment  for  not  performing  an  award, 
the  court  declined  to  discuss  objections  to  the  award,  not  apparent  on  the 
face  of  it, — ^as,  that  the  arbitrator  was  partial,  or  that  matters  were 
brought  before  him  (the  reference  being  of  all  matters  in  difference)  which 
were  not  disposed  of  by  the  award.  Tou  are  coming  now  with  affidavits 
which  the  other  side  can  have  no  opportunity  of  answering.]  The  court 
will  not  enforce  by  attachment  a  void  award.  [Wilde,  C.  J.  That  is, 
where  the  invalidity  of  the  award  is  properly  brought  to  the  notice  of 
the  court.]     At   all   events,   the   authority   of  the   attorney  to  refer 
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*being  denied,  the  court  will  not  in  this  summary  way  enforce  per- 


formance of  the  award,  but  will  leave  the  plaintiff's  to  their  remedy 
by  action.  [Wilde,  C.  J.  If  the  attorney  has  improperly  referred  the 
matters,  is  not  the  client's  remedy  an  action  against  him  ?]  The  fact  of 
his  having  a  remedy  by  action  against  his  attorney,  does  not  necessarOy 
preclude  him  from  urging  the  absence  of  authority  as  an  answer  to  this  rule. 
[Wilde,  G.  J.  Have  you  any  case  where,  under  circumstances  like  the 
present,  an  attachment  has  been  refused  ?]  The  ground  of  the  objection  is, 
that  the  arbitrator  had  no  authority  to  make  the  award.  The  point  was 
raised  in  Flaviell  v.  The  Eastern  Counties  Railway  Company,  2  Exch. 
344,  17  Law  Journ.,  N.  S.,  Exch.  297.  [Crbsswbll,  J.  And  decided 
against  you.  Platt,  B.  there  says :  ''  I  think  that  an  attorney  who  has 
been  duly  authorized  to  appear  for  a  litigant,  has  incidentally  authority 
to  conduct  the  cause,  and  to  refer  it.  If  he  does  wrong,  he  may  be 
responsible  to  his  client ;  but  his  client  is  bound.**'} 

The  award  is  not  properly  verified  by  affidavit.  [Bramwettj  eontrdj 
submitted  that  it  was  too  late,  after  an  enlargement  of  the  rule  upon  the 
merits,  to  take  a  preliminary  objection.] 

The  award  directs  that  the  costs  of  the  reference  shall  be  borne  and 
paid  by  the  defendant,  and  that  one  moiety  of  the  costs  of  the  award 
shall  be  paid  by  each  party.  The  master's  allocatur  includes  the  whole 
costs  of  the  award,  and  there  is  no  affidavit  that  the  plaintiffs  have  paid 
the  whole.  [Wilde,  C.  J.  Must  we  not  accredit  the  act  of  the  master  ? 
We  will  assume,  as  in  the  case  of  payments  made  to  witnesses,  and  the 

(a)  B—  Cock  V.  Oenty  2  D.  A  L.  SM. 
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like,  that  the  master  had  proper  evidence  of  the  payment  before  him.] 
The  master  has  no  control  over  the  arbitrator's  charge. 

'''Then  there  has  been  no  sufficient  demand  of  performance  of  rmn^o 
the  award.  There  should  have  been  a  personal  demand  by  one 
of  the  persons  named  in  the  power  of  attorney :  whereas,  here  was  a 
mere  service  by  a  process-server  of  a  written  notice,  signed  by  one  of 
the  attorneys,  requiring  the  defendant  to  attend  at  a  certain  place  to  pay 
the  money.  [Wildb,  G.  J.  If  this  were  a  motion  for  an  attachment, 
there  would  be  weight  in  the  objection.  But,  is  the  same  sort  of  demand 
indispensable  in  the  case  of  an  application  under  this  statute  ?]  It  has 
repeatedly  been  held  so :  Neale  v.  Postlethwaite,  1  Q.  B.  243,  4  P.  &  D. 
643 ;  Jones  v.  Williams,  8  M.  &  W.  849,  9  Dowl.  P.  C.  702 ;  Doe  v. 
Amey,  8  M.  &  W.  665,  1  Dowl.  N.  S.  23.  In  Wilson  v.  Foster,  6  M. 
k  W.  149,  6  Scott,  N.  R.  936,  where  a  defendant  who  was  abroad,  was 
directed  by  an  award  to  pay  a  sum  of  money,  and  it  did  not  appear  that 
he  had  been  served  with  the  award,  though  a  letter  from  him  showed  that 
he  was  aware  of  its  effect,  this  court  refused  to  grant  a  rule  calling  upon 
him  to  pay  the  money.  So,  in  Pearson  v.  Archbold,  11  M.  k  W.  108, 
the  court  of  Exchequer  declined  to  grant  a  rule  calling  upon  a  party  to 
pay  money  found  by  an  award  to  be  due  from  him,  without  an  affidavit 
of  the  service  of  the  award.  The  like  was  held  in  Abrahams  v.  Taun- 
ton, 1  D.  &  L.  819.  There,  I/ee^  for  the  plaintiff,  contended,  that,  if  it 
was  apparent  to  the  court  that  the  party  kept  out  of  the  way  to  avoid 
service,  personal  service  would  be  dispensed  with.  But  Lord  Abingbr, 
C-  B.,  said :  "  We  ought  not  to  apply  to  this  case  a  different  principle 
from  that  by  which  we  are  guided  in  granting  an  attachment.  You  cer- 
tainly could  not  have  an  attachment  against  a  party  merely  by  showing 
that  a  copy  of  the  allocatur  had  been  left  at  his  house.  It  is  said  that 
the  ^prochein  amy  keeps  out  of  the  way  to  avoid  being  served ;  if  r+^rg^ 
that  is  so,  the  defendant  should  have  moved  for  a  rule  to  show  ^ 
cause  why  the  service  of  the  allocatur  in  a  particular  way  should  not  be 
deemed  good  service.  In  my  opionion,  the  court  ought  only  to  assist 
a  party  in  applications  of  this  kind,  where  the  same  proceedings  have 
been  taken  as  under  an  attachment."  And  in  Winwood  v,  Hoult,  14  M. 
k  W.  197,  8  D.  &  L.  86,  personal  service  was  held  'to  be  indispensable. 

Bvamwell  was  not  called  upon  by  the  court  to  support  his  rule. 

WiLDB,  G.  J.  This  is  an  application,  with  a  view  to  the  remedies 
given  by  the  1  &;  2  Vict.  c.  110,  s.  18,  calling  upon  the  defendant  to 
show  cause  why  he  should  not  make  certain  payments  pursuant  to  the 
terms  of  an  award.  The  first  answer  attempted  to  be  given  to  the  rule, 
is,  that  the  reference  took  place  without  the  defendant's  authority, — that 
reference  appearing  to  have  been  consented  to  by  the  defendant's  attorney. 
Generally  speaking,  the  attorney  on  the  record  has  authority  to  refer  the 
cause.     If  he  exceeds  his  authority,  the  other  party  is  not  to  be  pre- 

2B 
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judiced;  the  client  has  his  remedy  against  his  attorney.  The  main 
groand,  therefore,  upon  which  the  resistance  to  this  nde  has  rested, 
deems  to  me  to  fail.  That  being  so,  it  is  unnecessary  for  us  to  consider 
whether  the  objection,  if  established,  would  be  an  answer  to  the  rule.  I 
certainly  have  a  strong  impression  on  the  subject,  though  I  do  not  think 
proper  on  this  occasion  to  interfere  with  any  of  the  authorities. 

Independently  of  the  objection  on  the  merits,  it  is  said  that  the  formal 
requisites  of  an  application  of  this  sort  have  not  been  complied  with. 
♦7651  Various  authorities  *haTe  been  cited  for  the  purpose  of  showing 
^  that  the  same  formalities  must  be  obserred  upon  moving  for 
an  order  upon  the  party  to  pay  money  awarded,  as  upon  moving  for  an 
attachment.  The  case  of  Hawkins  v.  Benton,  however,  shows  that  the 
courts  will  dispense  with  the  strict  observance  of  the  rule  requiring  the 
demand  to  be  personal,  where  it  is  made  evident  to  them  that  the  party 
has  been  evading  service.  The  affidavits  in  the  present  case  are  ex- 
tremely strong  to  show  how  industriously  the  defendant  has  been  hunted 
from  place  to  place  for  the  purpose  of  making  a*  personal  demand  on 
him.  I  therefore  think  this  is  a  case  in  which  the  strict  rule  may,  on 
the  authority  of  Hawkins  v.  Benton,  be  dispensed  with. 

It  is  further  objected  that  the  sum  demanded  is  composed,  in  part,  of 
an  uncertain  amount,  as,  a  moiety  of  the  sum  paid  for  the  award.  The 
order  of  reference  provides  that  the  costs  of  the  cause  shall  abide  the 
event,  and  the  costs  of  the  reference  and  award  be  in  the  discretion  of 
the  arbitrator :  and  the  arbitrator  has  by  his  award  directed  that  the 
costs  of  the  reference  shall  be  paid  by  the  defendant,  and  that  a  moiety 
of  the  costs  of  the  award  shall  be  paid  by  each  party.  The  affidavits 
upon  which  the  motion  is  founded,  show  that  the  master's  allocatur 
includes  a  moiety  of  the  costs  of  the  award.  It  is  objected,  on  the  part 
of  the  defendant,  that  it  is  nowh^e  sworn  that  the  plaintifis  have  paid 
the  whole  expense  of  the  award.  It  is  not  pretended,  however,  that  the 
plaintiffs  have  not  taken  up  the  award ;  and  it  is  reasonable  to  suppose 
they  have  paid  the  whole  of  the  fees ;  for,  it  is  not  to  be  presumed  that 
the  award  would  be  delivered  out  until  the  fees  were  paid.  The  matter 
goes  before  the  master,  and  he  allows  the  plaintiiTs  a  certain  sum  as  and 
for  a  moiety  of  the  expense  of  the  award.  It  is  said  that  the  master 
has  improperly  allowed  that  sum.  That  is  an  objection  to  the  taxation, 
*7f?61  *^^^^^  ^8  ^^^  ^^^  before  us.  But  it  seems  to  me  that  the 
-*  master  has  acted  according  to  the  universal  practice. 

Upon  the  whole,  it  appears  to  me,  that  no  sufficient  cause  has  been 
iihown  against  the  rule,  and  therefore  that  it  must  be  made  absolute. 

The  rest  of  the  court  concurring.  Rule  absolute. 
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The  omiftfioD  to  insert  in  a  writ  of  rammons  the  eotinfy  of  the  defendant's  residenoe,  U  a  mere 
irregnlaritj,  which  must  he  taken  adrantage  of  within  a  reasonable  time. 

Under  the  2  W.  4,  o.  39,  s.  3^  the  application  for  leave  to  enter  an  appearance,  upon  the  retam 
of  the  dittringoM,  most,  t'li  term  time,  be  made  to  the  court. 

A  WRIT  of  summons  in  an  action  on  promises  issued  against  the 
defendant,  at  the  suit  of  the  plaintiff,  on  the  2d  of  March  last,  in  which 
the  former  was  described  as  '^  John  H.  Gandell,  of  No.  3,  Parliament 
Street,  in  the  city  of  Westminster." 

On  the  27th  of  March,  the  plaintiff  obtained  a  writ  of  dutringasj 
under  a  judge's  order,  to  compel  the  appearance  of  the  defendant,  upon 
an  aflSdavit  of  a  clerk  of  the  plaintiff's  attorney,  stating  calls  at  the 
office  of  the  defendant.  No.  3,  Parliament  Street,  for  the  pui'pose  of 
serving  the  writ  of  summons,  on  the  5th,  8th,  12th,  14th,  and  16tl^  of 
March,  the  last  four  times  pursuant  to  appointment,  and  a  copy  having 
been  left  on  the  fourth  call,  which  copy  the  deponent  was  on  the  last  call 
informed  by  the  clerk  to  whom  he  delivered  it,  had  been  sent  to  the 
defendant's  solicitor. 

The  distringoi  having  been  on  the  16th  of  April  returned  non  est 
mientus  and  nulla  bona^  the  plaintiff,  on  the  24th,  ^obtained  an  order 
from  Maule,  J.,  at  chambers,  to  enter  an  appearance  for  the  defendant, — 
the  affidavit  upon  which  that  order  was  obtained  describing  the  action  to 
be  in  debt^  instead  of  on  promises,  *An  appearance  was  accord-  rm^ran 
ingly  entered  on  the  25th  of  April :  and,  on  the  30th, 

Ball  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
writ  of  summons,  the  service  thereof,  and  all  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity.  He  referred  to  the  1st  section 
of  the  2  W.  4,  c.  89,  which  enacts,  that,  in  every  writ  of  summons  issued 
under  the  authority  of  that  act,  the  place  and  county  of  the  residence, 
or  supposed  residence,  of  the  party  d/efendant,  shall  be  mentioned ;  and 
that  every  such  writ  may  be  served  in  the  manner  theretofore*  used,  in 
the  county  therein  mentioned^  or  within  two  hundred  yards  of  the  border 
thereof,  and  not  elsewhere :  and  he  submitted,  that  the  writ  of  summons 
was  absolutely  void  for  omitting  to  mention  the  county  of  the  defendant's 
residence  ;  and,  further,  that  the  appearance  was  entered  without  autho- 
rity, the  3d  section  of  the  statute  giving  no  power  to  a  judge  at  chambers 
to  make  an  order  for  that  purpose  in  term  time, 

Fitzherbert  now  showed  cause.  As  far  as  regards  the  writ  of  summons, 
that  which  is  complained  of  here  is  a  mere  irregularity :  for,  by  the  10th 
rule  of  Michaelmas  term,  3  W.  4,  it  is  provided,  that,  ''  if  the  plaintiff, 
or  his  attorney,  shall  omit  to  insert  in,  or  endorse  on,  any  writ  or  copy 
thereof,  any  of  the  matters  required  by  the  2  W.  4,  c.  39,  to  be  by 
him  inserted  therein  or  endorsed  thereon,  such  writ,  or  copy  thereof, 
shall  not,  on  that  account,  be  held  void,  but  it  may  be  set  aside  as  irregu- 
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lar,  upon  application  to  be  made  to  the  court  out  of  which  the  same  shall 
issue,  or  to  any  judge.'*  In  Child  v.  Marsh,  6  Dowl.  P.  C.  576,  3  M. 
&  W.  433,  1  H.  &  W.  106,  where  a  writ  of  summons  stated  the 
•7«fti  *^^f*^°^*^^  *^  ^^  resident  within  the  county  of  Worcester,  whereas 
J  he  in  fact  resided  within  the  city  of  Worcester,  and  was  served 
there,  it  was  held, — ^upon  the  authority  of  Tyler  v.  Green,  3  Dowl.  P.  C. 
439,  and  Edwards  v.  Collins,  5  Dowl.  P.  C.  228, — that  an  application 
to  set  aside  the  service  should  be  made  within  the  time  limited  for  enter- 
ing an  appearance.  The  only  case  in  which  process  has  been  held  void^ 
is,  where  it  was  dated  on  a  Sunday.(a)  [Wilde,  C.  J.  It  certainly  is 
too  late  to  ask  the  court  to  set  aside  a  writ,  for  irregularity,  after  an 
appearance  has  been  entered.  Ball,  We  say  there  has  been  no  appear- 
ance.] The  defendant  was  at  all  events  bound  to  come  within  a  reason- 
able time :  R.  Hilary  term,  2  W.  4,  r.  33.(6)  The  defendant  must  be 
assumed  to  have  had  notice  of  the  irregularity,  at  the  latest,  on  the  16th 
of  March,  when  the  clerk  admitted  that  the  copy  writ  of  summons  had 
been  sent  to  the  defendant's  attorney.  The  distringas  was  obtained  on 
the  27th  of  March ;  and,  on  the  16th  of  April,  it  was  returned  nulla 
bona  and  non  est  inventus:  the  plaintiff  obtained  leave  to  enter  an 
appearance  for  the  defendant  on  the  24th ;  an  appearance  was  entered  on 
the  25th^  and  no  i^ep  was  taken  by  the  defendant  until  the  30th.  That 
objection,  therefore,  is  waived. 

The  order  for  the  appearance  was  well  warranted  by  the  statute,  and 
its  validity  was  not  affected  by  the  clerical  error  in  the  affidavit  upon  which 
it  was  founded.  The  third  section  of  the  uniformity  of  process  act,  2  W. 
4,  c.  39,  upon  wbich  the  question  arises,  enacts,  that,  ^^  in  case  it  shaU 
be  made  appear  by  affidavit  to  the  satisfaction  of  the  court  out  of  which 


*' 
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the  process  issued,  *or  in  vacationy  of  any  judge  of  either  of  the 


said  courts^  that  any  defendant  has  not  been  personally  served 
with  any  such  writ  of  summons  as  hereinbefore  mentioned,  and  has  not, 
according  to  the  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  to  do  so  without  some  more  efficacious  process,  then  and  in  any 
such  case  it  shall  be  lawful  for  sueh  court  or  judge  to  order  a  writ  of  dis- 
tringas to  be  issued,  directed  to  the  sheriff  of  the  county  wherein  the 
dwelling-house  or  place  of  abode  of  such  defendant  shall  be  situate,  or  to 
the  sheriff  of  any  other  county,  or  to  any  other  officer  to  be  named  by 
such  court  or  judge,  in  order  to  compel  the  appearance  of  such  defendant ; 
which  writ  of  distringas  shall  be  in  the  form,  and  with  the  notice  sub- 
scribed thereto,  mentioned  in  the  schedule  to  this  act,  marked  No.  3 ; 
which  writ  of  distringas  and  notice,  or  a  copy  thereof,  shall  be  served  on 
such  defendant,  if  he  can  be  met  with,  or^  if  not,  shall  be  left  at  the  pla«e 

(a)  Hanson  v.  Shackletou,  4  DowL  P.  C.  48. 

(6)  "  No  application  to  set  aside  process  or  proceedings,  for  irregidarity,  shall  be  aUowed. 
unless  made  within  a  reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh  step  after 
knowledge  of  the  irregularity."  « 
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where  such  distringas  shall  be  executed,  &c. ;  and,  if  such  writ  of  dis- 
fringe  shall  be  returned  non  est  inventus  and  nulla  bona,  and  the  party 
suing  out  such  writ  shall  not  intend  to  proceed  to  outlawry  or  waiver, 
according  to  the  authority  hereinafter  given,  and  any  defendant  against 
whom  any  such  writ  of  distringas  issued  shall  not  appear  at  or  within 
eight  days  inclusive  after  the  return  thereof,  and  it  shall  be  made  appear 
by  affidavit  to  the  satisfaction  of  the  court  out  of  which  such  writ  of  dis- 
tringas issued,  or,  in  vacation,,  of  any  judge  of  either  of  the  said  eourtSy 
that  due  and  proper  means  were  taken  and  used  to  serve  and  execute 
such  writ  of  distringas,  it  should  be  lawful  for  such  court  or  judge  to  autho- 
rize the  party  suing  out  such  writ,  to  enter  an  appearance  for  such  defend- 
ant, and  to  proceed  thereon  to  judgment  and  execution."  It  has, 
undoubtedly,  been  usual  to  apply  for  the  distringas,  in  term  time,  to  the 
court:  that,  however,  is  mere  matter  of  ^practice ;  there  are  no  p^itka 
words  in  the  act  to  exclude  the  jurisdiction  of  the  judge  at  cham- 
bers, at  any  time,  to  make  an  order  for  a  distringas,  or  to  enter  an 
appearance  thereon.  In  Smeeton  v.  Collier,  1  Exch.  457, — where  a 
question  arose  upon  the  statute  7  6.  2,  c.  20,(a) — Pollock,  C.  B.,  says : 
^^  Where  the  legislature  simply  gives  a  power  to  the  court,  it  is  to  be  taken 
that  the  court  receives  all  the  ordinary  powers  necessary  for  that  pur- 
pose ;  and  it  is  intended  that  the  judge  should  exercise  those  powers.  Nc 
distinction  exists  betsreen  powers  conferred  by  statute,  and  those  existing 
at  common  law,  unless  a  distinction  is  to  be  gathered  from  the  terms  of 
the  statute.  Many  statutes  might  be  pointed  out  which  contain  this  dis- 
tinction. Where  a  motion  is  to  be  made  in  open  court  in  term  time,  it 
may  be  urged  that  the  legislature  contemplated  that  such  authority  should 
be  confined  to  the  court.  This  was  so  in  the  case  of  Jones  t;.  Fitzaddams, 
1  C»  &  M.  855,  which  was  cited  for  the  plaintiffs.  The  view  I  have  been 
disposed  to  take,  is  this,  that,  where  an  Authority  is  given  to  the  court  by 
an  act  of  parliament,  the  court  may  exercise  that  power  in  the  same 
manner  as  it  may  exercise  any  other  powers,  unless  there  be  something 
in  the  act  itself  which  imports  that  the  power  is  conferred  with  a  special 
limitation."  And  Alderson,  B.,  says:  ^^ I  take  it  to  be  clear,  that, 
where  the  legislature  gives  the  court  any  powers  in  general  terms,  and 
without  any  express  limitation,  it  is  the  same  as  if  those  powers  were 
given  by  the  common  law.  The  legislature  is  aware  of  the  powers  the 
court  is  accustomed  to  exercise :  and,  when  *fresh  powers  are  given  ri^prn-t 
by  the  legislature,  they  are  to  be  exercised  in  the  usual  and  ordi-  ^ 
nary  way.  When,  therefore,  special  limitations  are  intended  to  be 
imposed,  the  legislature  express  themselves  to  that  effect.  Several 
statutes  have  been  referred  to,(A)  in  which  the  legislature  show  that  they 

(a)  Which  aothoriies  the  eourt,  in  action!  concerning  mortgages,  upon  the  mortgagor'a  pajing 
or  l»ringing  into  eonrt  the  principal  and  interest,  by  nile  of  eoart  to  compel  the  mortgagee  to 
re-eonTej  the  premisei,  and  to  delirer  up  all  deeds  and  eyidenees  of  title. 

(6)  43  a.  3,  e.  40,  si.  2  3  •  48  G.  3,  e.  133,  s.  1 ;  1  A  2  W.  4,  c.  68,  s.  1. 
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do  not  intend  to  give  the  same  authority  to  the  judge  at  chambers  as  th<^T 
do  to  the  court  in  banc.  Where,  however,  any  power  is  given  to  the  court 
in  the  usual  way,  the  court  may  exercise  it  in  the  ordinary  and  usual  way 
in  which  the  court  is  accustomed  to  exercise  its  powers."  [V.  Williams, 
J.  According  to  your  argument,  we  may  strike  out  of  the  statute  tLe 
words,  "or,  in  vacation,  of  any  judge  of  either  of  the  said  courts."] 

Ball^  in  support  of  the  rule.  The  writ  of  summons,  not  being  framed 
in  conformity  with  the  2  W.  4,  c.  39,  sched.  No.  1,  is  void :  it  is  essential 
that  the  county  of  the  defendant's  residence  should  be  named  therein. 
The  act  of  parliament  assumes  that  the  body  of  the  writ  is  drawn  by  the 
officer  of  the  court.  The  10th  rule  of  Michaelmas  term,  3  W.  4,  which 
speaks  of  omissions  that  may  be  ground,  of  complaint  for  irregularity, 
but  which  do  not  avoid  the  process,  has  reference  only  to  the  memoranda 
and  endorsements  which  are  supposed  to  be  the  acts  of  the  plaintiff.  In 
Richards  v.  Stuart,  10  Bingh.  322,  3  M.  &  Scott,  7T4,  this  court  dis- 
charged  a  defendant  out  of  custody,  on  entering  a  common  appearance, 
the  writ  of  capias  not  describing  the  cause  of  action  strictly  accprding 
to  the  form  prescribed  by  the  statute  2  W.  4,  c.  39,  s.  4,  sched.  No.  4. 
[WiLDB,  C.  J.  Are  all  the  subsequent  authorities  consistent  with  that  ?] 
*^721  ^^  Grarratt  v.  Hooper,  1  Dowl.  P.  C.  28,  *it  was  held,  that,  if  a 
-*  ^lea  in  abatement  be  a  nullity,  no  act  of  the  plaintiff  apparently 
acquiescing  in  it,  will  be  construed  into  a  recognition  of  it.  [Wilde,  C. 
J.  In  Child  V.  Marsh,  there  was  an  incongruity  in  the  process,  and  yet 
the  court  held  it  to  be  mere  irregularity.] 

The  words  of  the  statute  expressly  exclude  the  jurisdiction  of  the  judge 
at  chambers  in  term  time.  [Cresswell,  J.  It  certainly  is  the  uniform 
practice,  in  term  time,  to  move  for  a  distringas  in  court.  Fitzherbert. 
That  is  so :  but  application  for  leave  to  enter  an  appearance  are  as  fre- 
quently made  at  chambers  as  in  court  in  term  time ;  and  the  words  of 
the  act  are  the  same  as  to  both.]  As  to  this  point.  Ball  was  stopped  by 
the  court. 

Wilde,  C.  J.  The  words  of  the  statute  giving  authority  to  the  court 
or  a  judge  to  order  the  issuing  of  a  distringas  and  the  entering  of  an 
appearance,  are  precisely  the  same, — "  if  it  shall  be  made  appear  to  the 
satisfaction  of  the  court  out  of  which  the  process  (or,  writ  of  distringas) 
issued,  or,  in  vacation,  of  any  judge  of  either  of  the  said  courts,"  ic, 
"it  shall  be  lawful  for  such  court  or  judge,"  kc.  And  we  should  not 
be  justified  in  giving  a  different  construction  to  the  same  words  in  the 
same  clause.  The  words  are  plain  :  the  power  of  the  judge  in  each  case 
exists  only  in  vacation ;  and  no  court  appears  ever  to  have  sanctioned 
the  issuing  a  distringas  under  an  order  made  in  term  time  by  a  judge  at 
chambers.  It  is  said  that  orders  at  chambers  for  entering  an  appearance 
on  the  return  of  a  distringas,  are  of  frequent  occurrence.  I  am  not 
aware  of  any  such  instance ;  and,  at  all  events,  none  such  has  ever  been 
brought  before  the  court.     There  is  nothing,  therefore,  to  bind  us  to 
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adopt  the  practice,  if  it  has  inadvertently  obtained.  We  most  have 
reconrse  to  *the  words  of  the  act.  These  we  find  to  be  distinct  r^frno 
and  plain,  admitting  of  no  doubt.  We,  therefore,  think  that  the 
order  of  mj  brother  Mauls  for  entering  the  appearance,  was  not  war- 
ranted by  the  statute  or  the  practice  of  the  court,  and  that  so  much  of 
the  rule  as  seeks  to  set  aside  that  order,  must  be  made  absolute. 

The  objection  to  the  writ  of  summons  fails  in  point  of  time.  The 
writ  is  irregular  in  not  mentioning  the  county  in  which  the  defendant's 
place  of  residence  was  situate.  But  that  is  an  irregularity  only ;  and 
that  has  been  waived  by  a  step  taken  after  the  defendant  must  be 
assumed  to  have  had  notice  of  the  defect.  It  is  a  general  rule  of  prac- 
tice, founded  upon  strict  justice,  that,  where  parties  have  notice  of  objec- 
tions which  do  npt  amount  to  a  total  avoidance  of  the  process  or  proceed- 
ings, they  must  come  promptly  to  complain,  and  at  all  events  before  the 
expiration  of  the  time  for  taking  the  next  step. 

The  rule,  therefore,  will  be  absolute,  so  far  as  relates  to  the  order  for 
entering  an  appearance,  and  discharged  as  to  the  rest. 

Fitzherbert^  for  the  plaintiff,  submitted  that  the  defendant  should  not 
have  costs :  for  that,  if  the  rule  had  been  confined  to  setting  aside  the 
order  for  an  appearance,  the  plaintiff  would  probably  not  have  opposed  it. 

Per  curiam.     Let  there  be  no  costs  on  either  side. 

Rule  accordingly. 


*NEWTON  V.  CHAPLIN.    April  18.  [♦774 

A  pUintiff  is  not  entitled  to  more  for  costs  of  the  d«j»  unless  he  is  present  when  the  o*ase  is 

oaUed  on. 

Issue  having  been  joined  in  this  cause,  and  notice  of  trial  given  for 
the  first  sitting  in  Hilary  term  last,  the  defendant  obtained  a  rule  for  a 
special  jury.  The  special  jury  was  accordingly  nominated  and  reduced. 
The  cause  was  called  on  in  its  order  on  the  9th  of  February,  but,  no 
special  jurors  being  in  attendance,  it  was  struck  out. 

NewtoTiy  in  person,  upon  an  affidavit  stating  the  above  facts,  now 
moved  for  costs  of  the  day.  He  submitted  that  the  defendant  had  been 
guilty  of  a  default,  in  not  procuring  the  attendance  of  a  jury  pursuant 
to  the  rule, — citing  Holt  v.  Meddowcroft,  4  M.  &  Sel.  467,  and  Hague 
V.  Hall,  5  M.  &  G.  693,  6  Scott,  N.  R.  705.  [Wilde,  C.  J.  The  plain- 
tiff  might  have  obtained  an  ofiice-copy  of  the  process,  and  caused  the 
jury  to  be  summoned.  The  affidavit  shows  no  default  on  the  part  of  the 
defendant.]  The  plaintiff  has  no  means  of  showing  that  the  defendant 
neglected  to  deliver  the  distringas  to  the  sheriff.  [Coltman,  J.  You 
do  not  seem  to  have  made  any  inquiry.]  The  court  will  hardly  assume 
that  the  distringas  was  sent  to  the  sheriff,  and  that  he  neglected  his  duty. 
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[Wilde,  C.  J.  The  court  will  assume  nothing.  Did  the  plaintifl 
appear  at  the  time  the  cause  was  called  on?]  He  did  not:  having 
received  an  intimation  that  no  jury  had  been  summoned,  it  was  not 
thought  necessary  to  attend.     All  his  witnesses  were  there. 

Per  curiam^ — To  entitle  him  to  make  this  motion,  the  plaintiff  should 
at  all  events  have  appeared  when  the  cause  was  called  on  for  triaL 

Rule  refused. 


♦TT'il  *FOLLETT  and  Others,  Assignees  of   LESLEY  ALEXAK- 
''J       DER  and  WILLIAM  BARDGETT,  Bankrupts,  v.  DELA- 
NY.    April  li. 

The  oonrt  will  not,  without  special  grounds,  depart  firom  the  ordinary  form  of  a  eommission  for 
the  ezanuDation  of  witnesses  under  the  1  W.  4,  e.  22. 

This  was  an  action  brought  by  the  plaintiffs  as  assignees  of  Lesley 
Alexander  k  Co.,  bankrupts,  to  recover  a  large  sum  alleged  to  be  due 
from  the  defendant  to  the  plaintiffs  as  such  assignees,  for  goods  sold  and 
delivered,  goods  bargained  and  sold,  work  and  labour,  commission,  money 
paid,  and  money  due  upon  an  account  stated  before  the  bankruptcy. 

On  the  13th  of  February  last,  an  order  was  made  by  Cresswell,  J., 
upon  the  defendant's  application,  for  a  commission  for  the  examination 
of  Antonio  Maserati  and  Joseph  Barnes  White,  residing  at  Trieste,  and 
other  material  and  necessary  witnesses  on  the  part  of  the  defendant.  In 
pursuance  of  that  order,  the  draft  of  a  commission  to  Trieste  was  pre- 
pared as  for  the  examination  of  witnesses  on  the  part  of  the  defendant 
only,  and  was  served  on  the  plaintiffs'  attorneys  on  the  20th.  On  the 
24th,  the  draft  was  returned,  with  the  names  of  commissioners,  and  an 
authority  for  the  examination  of  witnesses  upon  interrogatories  and 
cross-interrogatories,  on  the  part  of  the  plaintiffs.  The  joint  commission 
was  issued  on  the  27th  of  March ;  but  it  contained  no  direction  to  the 
commissioners  as  to  whether  the  witnesses  on  the  part  of  the  plaintiffs 
or  on  that  of  the  defendant  should  be  first  examined.  The  interrogato- 
ries in  chief  and  cross-interrogatories  having  been  delivered,  and  the 
plaintiffs'  attorneys  having  desired  that  the  necessary  directions  to  the 
commissioners  as  to  the  mode  of  executing  the  commission  should  be 
"^7781  ^^^^^^^  between  the  ^parties  before  the  same  was  sent  out,  the 
-'  defendant's  attorneys  accordingly  prepared  and  delivered  to  the 
plaintiffs'  attorneys  a  draft  containing,  amongst  other  things,  an  instruc- 
tion to  the  commissioners  to  begin  with  the  examination  of  the  plaintifft 
witnesses.     The  plaintiffs'  attorneys  declining  to  agree  to  this  course, 

Clark^  on  the  part  of  the  defendant,  now  moyed  that  the  commission 
might  be  amended,  by  inserting  therein  a  direction  to  the  commissionera 
to  begin  with  the  examination  of  the  plaintiffs'  witnesses.     [Wildb,  C. 
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J.  It  is  not  usual  to  vary  the  form  of  the  proceeding  in  the  manner 
suggested.]  The  language  of  the  act  (a)  evidently  contemplates  a  Taria- 
ble  form,  according  tc  ?ircttmstances. 

Wilde,  G.  J.  I  see  no  reason  for  deyiating  in  this  case  from  the 
ordinary  form  of  commission. 

The  rest  of  the  court  concurring,  dark  took  nothing. 

(a)  1  W.  4f  0.  22,  8.  4,  which  enaets,  "  that  it  thaU  be  lawful  to  and  for  each  of  the  superior 
eonrta  at  Westminster,  Ac,  and  the  sereral  judges  thereof,  in  eyery  action  depending  in  suoh 
court*  upon  the  application  of  any  of  the  parties  to  suoh  suit,  to  order  the  examination  on  oath, 
upon  interrogatories  or  otherwise,  before  the  master  or  prothonotary  of  the  said  court,  or  other 
person  or  persons  to  be  named  in  such  order,  of  any  witnesses  within  the  Jurisdietion  of  the  court 
where  the  action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the  examination  of 
witnesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories  or  otherwise 
and  by  the  same  or  any  subsequent  order  or  orders  to  giro  all  such  directions  touching  the  time, 
place,  and  manner  of  such  examination,  as  well  within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending,  as  without,  and  all  other  matters  and  oironmstances  eonneoted  with 
such  examinations,  as  may  appear  reasonable  and  just" 


*PETER  BOLT,  JOSEPH  OBBARD,  and  ALEXANDER 
BRYMER  BELCHER,  Assignees  of  WILLIAM  WOOD,  a  L  '^^ 
Bankrupt,  v.  THE  MAYOR,  ALDERMEN,  and  BURGESSES  of 
GRAVESEND.    April  IS. 

On  the  4th  of  February,  1840.  judgment  was  signed  against  the  defendants  in  an  action  of  debt 
at  the  suit  of  A.,  B.,  and  C,  aspignees  of  I).,  a  bankrupt  C.  (who  was  the  official  assignee 
under  the  fiai)  died  in  February,  184S.  On  the  4th  of  April,  1849,  a  writ  of  el^t  was  sued 
out  at  the  suit  of  A.,  B.,  and  C,  without  any  tei,  /a.,  or  suggestion  of  the  death  of  C,  or  of 
the  appointment  of  his  successor, — who  was  stated  in  the  affidarit  to  haye  been  duly  appointed 
tho  official  assignee  of  the  estate  and  effects  of  D.  <<  on  C.'s  death  :'* — 

Held,  that  the  elegit  was  regular,  in  thus  following  the  judgment;  and  that  the  aflBdarit  waf 
eaaentially  defectiye,  in  not  showing  in  precise  terms  that  the  appointment  of  the  new  assignee 
took  place  6«/ore  the  issuing  of  the  elegit. 

A  WRIT  of  elegit  having  been  issued  in  this  case,  endorsed  to  levy 
^<  10852.  ISs.,  and  21.  2b.  for  the  writ,  warrant,  &c.,  and  interest  on  9737. 
at  5/.  per  cent  per  annum  from  the  4th  day  of  April,  1849,  besides,  &c.," 

Bramwelly  on  behalf  of  the  defendants,  moved  to  set  aside  the  writ  for 
irregularity.  The  affidavit  upon  which  the  motion  was  founded,  stated, 
that,  on  the  11th  of  February,  1840,  judgment  was  signed  in  this  action ; 
that  the  plaintiffs  Rolt  and  Obbard  are  the  creditors'  assignees  of  the 
estate  and  effects  of  Wood,  and  that  Belcher  was,  at  the  time  of  the 
signing  of  the  said  judgment,  and  up  to  the  time  of  his  death,  as  there- 
inafter stated,  the  official  assignee  of  the  estate  of  Wood ;  that  Belcher 
died  in  February,  1848,  and  that,  on  his  deaths  one  Hatton  Hamer  Stans- 
feld  was  duly  appointed  the  official  assignee  of  the  estate  and  effects  of 
Wood  in  the  place  of  Belcher,  and  is  now  the  official  assigneeof  the  same 
estate  and  effects ;  that  the  debt  and  judgment  in  this  action  were  and 
formed  part  of  the  estate  of  Wood,  and  that  the  plaintiffs  sued  in  the 
capacity  of  assignees  of  the  same  estate;' that,  on  or  about  the  4th  of 
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^  -  _  April,  *1849,  Her  Majesty's  writ  of  elegit  waa  directed  to  W. 

^  M.  Smith,  Esq.,  the  sheriff  of  the  county  of  Kent ;  that,  by  vir- 
tue thereof,  the  said  sheriff  did,  on  the  4th  of  April,  1849,  i^sue  his  war- 
rant (a  copy  of  which  was  annexed),  directed  to  John  Arnold,  &c.,  the 
bailiffs  *of  the  said  sheriff,  commanding  them  to  seize  and  take  the  goods 
and  chattels,  lands,  tenements,  and  hereditaments  of  the  above-name'^, 
defendants,  and  to  cause  the  same  to  be  delivered  to  the  said  Peter  Rolt, 
Joseph  Obbard,  and  Alexander  Brymer  Belcher,  as  such  assignees  as 
aforesaid,  to  hold  the  said  goods  and  chattels  unto  the  said  Peter  Rolt, 
Joseph  Obbard,  and  Alexander  Brymer  Belcher,  assignees  as  aforesaid, 
as  their  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure 
'  thereof,  to  them  and  their  assigns ;  that,  on  the  10th  of  April,  1849, 
the  said  John  Arnold,  by  virtue  of  the  said  warrant,  and  as  such  bailiff 
of  the  said  sheriff,  seized  and  took  certain  goods  and  chattels  of  the 
defendants,  and  remained  in  possession  thereof;  that  no  scire  facias  had 
been  issued  in  this  action,  neither  had  any  suggestion  been  entered 
on  the  roll,  of  the  death  of  the  said  Alexander  Brymer  Belcher,  or  of  the 
appointment  of  the  said  Hatton  Hamer  Stansfeld  as  aforesaid ;  and  that 
the  deponent  had  been  unable  to  obtain  a  copy  or  inspection  of  the  writ 
of  elegity  but  that  he  verily  believed  it  was  a  writ  commanding  the  sheriff 
to  seize  and  take  the  goods  and  chattels,  lands,  tenements,  and  heredita- 
ments of  the  defendants,  and  to  deliver  the  same  to  the  said  Peter  Rolt, 
Joseph  Obbard,  and  Alexander  Brymer  Belcher. 

The  elegit  is  clearly  irregular,  without  in  some  way  noticing  the  death 
of  Belcher  and  the  appointment  of  Stansfeld  as  assignee  in  his  place. 
[Wilde,  0.  J.  It  must  follow  the  judgment.]  There  should  have  been  a 
*7791  *^^^  facias  or  a  suggestion.     The  only  provision  in  the  *bank- 

-^  rupt  acts  that  tends  to  throw  any  light  upon  the  subject,  is,  the  6 
G.  4,  c.  16,  s.  67,  which  enacts,  "  that,  whenever  an  assignee  shall  die, 
or  a  new  assignee  or  assignees  shall  be  chosen  as  aforesaid,  no  action  at 
law  or  suit  in  equity  shall  be  thereby  abated,  but  the  court  in  which  anj 
action  or  suit  is  depending,  may,  upon  the  suggestion  of  such  death  or 
removal  and  new  choice,  allow  the  name  of  the  surviving  or  new  assignee 
or  assignees  to  be  substituted  in  the  place  of  the  former  ;(a)  and  such 
action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said  sur- 
viving or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  or  they 
had  originally  commenced  the  same."  But  that  does  not  exactly  apply 
to  this  case,  inasmuch  as  here  there  is  no  action  pending.  At  common 
law,  wherever  a  new  party  intervenjs  in  any  stage  of  the  proceedings, 
his  interest  must  in  some  way  appear.  In  the  notes  to  Jeffreson  v.  Mor- 
ton, 2  Wms.  Saund.  6,  n.  (1),  it  is  said,  "that,  where  a  new  person,  who 
was  not  a  party  to  a  judgment  or  recognisance,  derives  a  benefit  by,  or 
becomes  chargeable  to,  the  execution,  there  must  be  a  scire  facias  to  make 

(a)  See  Westall  v.  Starges,  4  M.  A  P.  217;  Bates  v.  Stargee,  7  B'ngh.  585,  6  M.  A  P.  569. 
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him  a  party  to  the  judgment  or  recognisance."(a)  And  in  2  Inst. 
471,  the  rule  is  stated  thus: — "One  that  is  not  party  to  the  record, 
recognisance,  fine,  or  judgment,  as,  the  heir,  executor,  or  administrator, 
though  they  be  privy,  and  though  it  be  within  the  year,  shall  have  no 
writ  of  execution,  but  are  to  have  a  scire  facias  to  enable  themselves  to 
the  suit :  so  likewise  of  the  tenant  or  defendant's  part,  for,  the  alteration 
of  person  altereth  the  process  ;  otherwise  it  is  in  case  of  a  statute-staple, 
or  *merchant,  4c.,  because  the  process  is  given  by  other  acts  of  r*»70A 
parliament."  [WiLDE,  C.  J.  Your  affidavit  does  not  show  when 
the  new  assignee  was  appointed :  "  on  the  death"  of  the  former  assignee, 
is  too  indefinite :  it  does  not  refer  to  the  time  of  the  appointment ;  it 
means  no  more  than  "in  consequence,  or  by  reason  of  the  death."  A 
party  who  comes  with  a  technical  objection  should  himself  be  technically 
correct.]  Even  if  there  was  no  new  assignee,  the  writ  is  irregular,  for 
retaining  the  name  of  the  deceased  assignee.  [Y.  Williams,  J.  Do 
you  controvert  the  common  doctrine,  that,  one  of  several  plaintiffs  dying 
after  judgment,  the  execution  may  issue  without  a  scire  facias  f]  No. 
[WiLDB,  C.  J.  The  death  of  one  plaintiff  does  not  affect  the  rights  of 
the  other  two.]  There  being  a  new  person  interested,  it  is  the  same  as 
if  all  the  original  plaintiffs  had  died,  and  new  assignees  had  been  appointed 
in  their  places.  [Coltman,  J.  The  judgment  never  was  part  of  the 
estate  and  effects  of  the  bankrupt.] 

Wilde,  C.  J.  I  am  of  opinion  that  there  is  no  ground  for  this  appli- 
cation. The  objection  to  the  writ  of  elegit^  is,  that  it  is  sued  out  in  the 
names  of  the  three  plaintiffs,  one  of  whom  is  dead.  It  is  admitted,  that, 
at  common  law,  the  judgment  survives.  In  Tidd's  Practice,(6) — which 
has  always  been  looked  upon  as  a  work  of  high  authority, — I  find  the 
rule  thus  summed  up  :  "It  is  now  settled,  that,  when  there  are  two  or 
more  plaintiffs  or  defendants  in  a  personal  action,  and  one  or  more  of 
them  die  within  a  year  after  judgment,  execution  may  be  had  for  or 
against  the  survivors,  without  a  scire  facias,{c)  But  the  execution 
*in  such  case  should  be  taken  out  in  the  joint  names  of  all  the  r^^oi 
plaintiffs  or  defendants  ;(d)  otherwise,  it  will  not  be  warranted  by 
the  judgment."  That  seems  to  me  to  be  a  distinct  authority  to  show,  that, 
so  far  as  regards  the  death  of  Belcher,  there  is  no  irregularity  in  the  form 
of  the  elegit  in  this  case.  Then,  with  respect  to  the  appointment  of  the 
new  assignee,  Stansfeld,  the  affidavit  is  essentially  defective :  it  shows  an 
uncertain  interval  of  time  between  the  death  of  Belcher  and  the  appoint- 
ment of  his  successor,  which,  consistently  with  the  affidavit,  may  have 

(a)  Citing  Pennoyer  v.  Brace,  1  Ld.  Raym.  244,  1  Salk.  319,  320,  Cartfa.  404,  Comb.  441 ;  The 
Queen  v.  Ford,  2  Ld.  Raym.  768. 

(6)  9th  edit.,  Vol.  II,  p.  1120. 

(e)  Citing  Isam's  case,  F.  Moore,  367;  Anonymona,  Noy,  150;  Law  v.  Toothill,  Carter,  112, 
193;  Pennoyre  «.  Brace,  uhi  tupra;  Brace  v.  Fennoyre,  6  Mod.  338;  Hovard  o.  Pitt,  1  Show 
402 ;  Withers  «.  Harria,  3  Salk.  319,  7  Mod.  68,  •  Ld.  Raym.  806. 

(d)  Pennoyre  v,  Braee,  ubi  tupra. 
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taken  place  since  the  issuing  of  the  execution.  For  anything  that 
appears,  therefore,  the  elegit  in  this  case  has  issued  according  to  the  stnct 
practice. 

The  rest  of  the  court  concurring,  Rule  refused. 


ENSOR  V.  GRIFFIN.    April  21. 

The  oonrt  will  not  entertAin  a  motion  to  discharge  a  nile  for  a  dittringat,  on  the  ground  of  alleged 
mlBStatements  in  the  affidavit  npon  which  it  was  obtained. 

T.  Jones  moved  to  discharge  a  rule  for  a  distringasj  on  the  ground 
that  the  affidavit  upon  which  the  rule  was  obtained  misrepresented  what 
took  place  upon  the  occasion  of  the  calls  at  the  defendant's  supposed 
residence. 

WiLDB,  C.  J.  We  cannot  allow  the  truth  of  an  affidavit  to  be  brought 
in  question  in  this  way. 

The  rest  of  the  court  concurring,  Rule  refused. 


*7821  *SMITH  V.  THE    LONDON,    BRIGHTON,    and    SOUTH 
i -•  COAST  RAILWAY  COMPANY.    May  2. 

To  a  declaration  in  caao  against  eomqion  carriers  for  the  loss  of  a  trunk  containing  certain  artielea 
of  jewellery  and  female  apparel,  the  defendants  pleaded,  as  to  part  of  the  goods  in  the  deelaxm- 
tion  mentioned,  to  wit,  the  said  articles  of  jewellerj,  one  of  the  said  dresses,  Ac.  Ac,  that,  aft 
the  time  of  the  deliyery  to  them,  thej  were  contained  in  the  trunk  in  the  declaration  mentioned  ; 
that  they  were  so  delivered  to  the  defendants  after  the  passing  of  the  statute  11  G.  4  A  I  W. 
4,  0.  68  (the  carriers'  act) ;  that  the  said  goods  consisted  of  articles  and  property  of  tfae 
descriptions  following,  or  of  •ame  or  one  of  ntch  deteripti(m$f  that  is  to  say,  gold  or  silyer  in  a 
manufactured  or  unmanufkctured  state,  Ac.  (enumerating  the  several  articles  mentioned  in  the 
1st  section  of  the  act),  and  that  their  value  exceeded  10^ ;  that,  at  the  time  of  the  reeeipt  ef 
the  goods  hy  them,  the  defendants  had  duly  affixed  the  notice  required  by  s.  2  of  the  SAt; 
and  that  the  plaintiff  gave  them  no  notice  of  the  nature  or  value  of  the  goods,  nor  did  she  pay 
or  tender  the  increased  rate  of  charge  demandable  under  the  act : — 

Held,  that  the  plea  was  bad,  for  not  alleging  with  certainty  that  the  articles  in  question  were 
articles  of  some  or  one  of  the  descriptions  mentioned  in  the  act 

The  court  refused  to  allow  a  plea  to  be  amended  after  judgment  pronounced  thereon. 

The  declaration  stated  that  the  defendants,  before  and  at  the  time  of 
the  committing  of  the  grievance  thereinafter  mentioned,  were  common 
carriers  of  passengers  and  their  luggage  in  and  along  a  certain  ndlway, 
by  certain  carriages  of  the  defendants,  from  a  certain  place,  to  wit, 
from  Brighton,  to  a  certain  other  place,  to  wit,  to  London,  for  hire  and 
reward  to  them  the  defendants  in  that  behalf;  that  the  plaintiff,  there- 
tofore, to  wit,  on  the  25th  of  November,  1847,  at  the  request  of  the 
defendants,  became  and  was  a  passenger  in  one  of  their  said  carriages, 
to  be  by  them  safely  and  securely  carried  and  conveyed  thereby, 
together  with  her  luggage,  on  a  certain  journey,  to  wit,  from  Brighton 


7  MANNING,  GRANGER,  &  SCOTT.  782 


aforesaid  to  London  aforesaid,  for  certain  rewards  then  paid  by  the 
plaintiff  to  the  defendants  in  that  behalf,  and  the  defendants  then 
received  the  plaintiff  as  such  passenger  as  aforesaid,  together  with  her 
luggage,  to  wit,  a  certain  trunk  of  the  plaintiff  containing  divers  r^crQQ 
♦goods,  to  wit,  fifty  articles  of  jewelry,  fifty  dresses,  ten  shawls,  fouj  *- 
fur  cuffs,  two  boas,  two  mantles,  fifty  pieces  of  music,  fifty  pairs  of  gloves, 
fifty  pairs  of  mittens,  two  fans,  two  porte-bouquets,  fifty  pocket-handker- 
chiefs, one  hundred  pieces  of  linen,  one  hundred  yards  of  ribbon,  one  hun- 
dred yards  of  lace,  twenty  pairs  of  cuffs,  one  work-basket  and  contents, 
twenty  aprons,  two  veils,  twenty  berthes,  ten  pairs  of  shoes,  one  Indian 
box,  two  bags,  five  Maltese  chains,  five  other  chains,  one  hundred  books, 
twenty  yards  of  silk,  fifty  bottles  of  eau  de  Colognej  one  smelling-bottle, 
of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  100?. ;  that  there- 
upon it  became  and  was  the  duty  of  the  defendants  to  use  due  and  pro- 
per care  that  the  plaintiff  and  her  said  luggage  should  be  safely  and 
securely  carried  and  conveyed  by  and  upon  the  said  railway  as  aforesaid, 
from  Brighton  aforesaid  to  London  aforesaid :  Breach,  that  the  defend- 
ants, not  regarding  their  duty  in  that  behalf,  did  not  use  due  and  proper 
care  in  and  about  the  carriage  and  conveyance  of  the  plaintiff's  said 
luggage  by  aifd  upon  the  said  railway,  from  Brighton  aforesaid  to  Lon- 
don aforesaid,  but  wholly  neglected  so  to  do,  and  then  so  carelessly  and 
negligently  conducted  themselves  with  respect  to  the  said  luggage  of  the 
plaintiff  upon  the  said  occasion,  that  the  same,  by  and  through  the  care- 
lessness and  negligence  and  default  of  the  defendants  in  th<)t  behalf, 
then  became  and  was  and  remained  wholly  lost  to  the  plaintiff,  &c. 

Pleas, — first,  not  guilty, — secondly,  that  the  plaintiff  was  not  a  pas- 
senger, with  her  luggage,  as  alleged  in  the  declaration. 

Thirdly, — "  and  for  a  further  plea,  so  far  as  relates  to  part  of  the 
said  luggage  and  goods  fai  the  said  declaration  mentioned,  to  wit,  the 
said  articles  of  jewellery,  one  of  the  said  dresses,  the  said  fur  cuffs,  the 
said  boas,  *one  of  the  said  mantles,  divers,  to  wit,  twelve  of  the  r*Y84 
said  pairs  of  mittens,  the  said  ribbon,  the  said  lace,  two  of  the  ^ 
said  aprons,  one  of  the  said  veils,  two  of  the  said  berthes,  one  of  the 
said  bags,  four  of  the  said  chains,  and  the  said  silks  of  the  plaintiff,  in 
the  said  declaration  respectively  mentioned,  the  defendants  say  that  the 
plaintiff  ought  not  to  maintain  her  aforesaid  action  thereof  against  them, 
because  they  say  that  the  whole  of  the  said  several  articles,  goods,  and  chat- 
tels in  the  introductory  part  of  this  plea  mentioned,  at  the  time  when  they 
were  delivered  to  and  received  by  the  defendants  for  the  purpose  in  the 
declaration  mentioned,  were  comprised  and  contained  in  the  said  trunk 
therein  also  mentioned,  and  together  with  the  said  trunk  and  divers  other 
articles  and  things  therein,  formed  one  parcel ;  and  that  the  said  several 
articles,  goods,  and  chattels  in  the  introductory  part  of  this  plea  men- 
tioned, were  so'  delivered  to  and  received  by  the  defendants,  for  the  pur- 
pose aforesaid,  after  the  passing  of  a  certain  act  of  parliament  made  and 
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passed,  &c.  [11  G.  4  &  1  'W.  4,  c.  68.(a)],  intituled  *  An  act  for  the  more 
*7fi^n  '^^^'^^^^^^^  protection  of  mail-contractors,  stage-coach  proprietors, 

^  and  other  common  carriers  for  hire,  against  the  loss  of  or  injury 
to  parcels  or  packages  delivered  to  them  for  conveyance  or  custody,  the 
value  and  contents  of  which  shall  not  be  declared  to  them  by  the  owners 
thereof;'  and  that,  before  and  at  the  said  time  when  the  defendants  so 
as  aforesaid  received  the  said  articles,  goods,  and  chattels  in  the  intro- 
ductory part  of  this  plea  mentioned,  for  the  purpose  aforesaid,  they  the 
defendants  were  common  carriers  of  goods  by  land,  for  hire,  by  certain 
public  conveyances,  to  wit,  the  said  carriages  of  the  defendants  in  the 
said  declaration  mentioned,  in  and  upon  the  said  railway,  and  from  and 
to  the  said  places  therein  in  that  behalf  also  mentioned,  and  that  they 
the  defendants  so  received  the  said  last-mentioned  articles,  goods,  and 
chattels,  and  the  same  were  delivered  to  them,  as  such  carriers,  for  the 
purpose  aforesaid :  And  the  defendants  further  say  that  the  said  last-men- 
tioned articles,  goods,  and  chattels,  at  the  time  of  such  delivery  and 
receipt  thereof,  consisted  of,  and  then  were,  articles  and  property  of  the 
descriptions  following,  or  of  some  or  one  of  siu:h  descriptionsy  that  is  to 
^  say,  gold  or  silver  in  a  manufactured  or  unmanufactured  "^state, 

-'  precious  stones,  jewellery,  trinkets,  gold  or  silver  plate  or  plated 
articles,  silks  in  a  manufactured  or  unmanufactured  state,  furs,  lace ;  and 
that  the  value  thereof,  then,  and  always  since,  exceeded  the  sum  of  10/. : 
And  the  defendants  further  say,  that,  oefore  the  said  time  when  they  so 
received  the  said  last-mentioned  articles,  goods,  and  chattels,  for  the  pur- 
pose aforesaid,  they  the  defendants  had,  in  pursuance  of  and  according 
to  the  said  act  of  parliament,  notified,  by  a  notice  affixed  in  legible 
characters,  and  which  notice  at  that  time  remained  and  was  affixed  in 
such  legible  characters,  in  a  public  and  conspicuous  part  of  a  certain 
railway-station  at  the  said  place,  to  wit,  Brightbn,  in  the  declaration  first 

(a)  The  Ist  section  of  which  enacts  that  "  no  mail-oontractora,  stage-coach  proprietor,  or  other 
common  carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles 
of  property  of  the  descriptions  following,  that  is  to  say,  gold  or  siWer  coin  of  Uiis  realm  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any  precious 
stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any  description,  trinkets,  bills,  notes  of  the 
governor  and  company  of  the  Bank  of  England,  Scotland  and  Ireland,  respectirely,  or  of  Any 
or  other  bank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of  money, 
English  or  foreign  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state, 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  lace,  or  any  of  them,  <x>n- 
tained  in  any  parcel  or  package  which  shall  have  been  delivered,  either  to  be  carried  for  hire, 
or  to  accompany  the  person  of  any  passenger,  in  any  mail  or  stage-coach  or  oUier  public  con- 
veyance, when  the  value  of  buch  article  or  articles  or  property  aforesaid  contained  in  such  parcel 
or  package  shall  exceed  the  sum  of  10^.,  unless  at  the  time  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving-house  of  such  mail-contractor,  stage  coach  proprietor,  or  other 
common-carrier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or  other  servant,  for  the  purpose 
of  being  carried,  or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles  or  property  shall  have  been  declared  by  the  person  or  persons 
sending  or  delivering  the  same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an  en- 
gagement to  pay  the  same,  be  accepted  by  the  person  rece'  •  'ng  such  parcel  or  package.** 

And  s.  2  enables  the  coach -proprietor,  Ac,  to  demand  an  increased  rate  of  charge  on  any  suck 
paekages ;  such  inoreaaed  rate  to  be  specified  in  a  notice  affixed  in  the  office  or  warehouse,  Ae. 
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nentioned  (the  same  station  before  that  time  and  then  being  a  receiving* 
house  where  parcels  and  packages  then  were,  and  still  are,  received  by 
them  the  defendants,  as  such  carriers  as  aforesaid,  for  the  purpose  of 
conveyance,  and  also  the  receiving-house  where  the  said  last-mentioned 
articles,  goods,  and  chattels  were  so  received  by  them  for  the  purpose 
aforesaid),  an  increased-  rate  of  charge  demanded  by  them  for  the  car- 
riage of  articles  and  property  of  the  description  above  specified,  exceeding 
the  value  of  lOZ.,  and  in  which  said  notice  were  then  and  there  stated 
and  set  forth,  in  such  legible  characters  as  aforesaid,  the  increased  rates 
of  charge  required  by  them  the  defendants  to  be  paid,  over  and  above 
the  ordinary  rate  of  carriage,  as  a  compensation  for  the  greater  risk  and 
care  to  be  taken  for  the  safe  conveyance  of  (amongst  other  things)  valu- 
able articles  and  things  of  any  of  the  descriptions  above  mentioned  and 
specified  :  And  the  defendants  fuvtheir  say,  that,  at  the  time  of  the  deli- 
very  to  and  receipt  by  them,  for  the  purpose  aforesaid,  of  the  said  trunk, 
with  the  contents  thereof  (such  contents  being,  amongst  other  things,  the 
said  articles,  goods,  and  chattels  in  the  introductory  part  of  this  plea 
mentioned,  which  were  •articles  and  property  of  some  or  one  of  r^p,rs,j 
the  descriptions  aforesaid,  and  of  a  value  exceeding  the  sum  of  ^ 
10L)y  neither  the  value  nor  nature  of  the  said  last-mentioned  articles, 
goods,  and  chattels  was  then,  or  at  any  other  time  before  the  said  alleged 
loss  thereof,  declared  by  the  plaintiff,  or  by  the  person  sending  or  deli- 
vering the  same,  to  the  defendants,  or  the  person  who  received  the  same 
on  their  behalf,  nor  was  the  said  increased  rate  of  charge  so  notified  by, 
and  stated  and  set  forth  in,  the  said  notice  as  aforesaid,  or  any  increased 
rate  of  charge  over  and  above  the  ordinary  rate  of  carriage,  or  any 
engagement  to  pay  the  same,  respectively,  then,  or  at  any  other  time, 
offered  to  or  accepted  by  the  defendants,  or  by  the  person  receiving  the 
same  articles,  goods,  and  chattels  for  the  purpose  aforesaid,  or  by  any 
other  person  or  persons  on  behalf  of  the  defendants :  And  this  the  dpfend- 
ants  are  ready  to  verify ;  wherefore  they  pray  judgment  if  the  plaintiff 
ought  to  maintain  her  aforesaid  action  against  them  as  to  the  premises 
in  the  introductory  part  of  this  plea  mentioned/' 

The  plaintiff  demurred  specially  to  the  third  plea,  assigning  for  causes, 
— that  the  said  last  plea  is  uncertain,  and  does  not  certainly  and  posi- 
tively show  that  the  said  articles,  goods,  and  chattels,  were  articles  and 
property  of  any  descriptions  in  the  said  act  of  parliament  mentioned ;  on 
the  contrary,  the  said  last  plea  describes  the  said  articles,  goods,  and 
chattels  argumentatively,  alternately,  hypothetically,  and  uncertainly, 
and  states  that  they  were  gold  or  silver  in  a  manufactured  or  unmanufac* 
tared  state,  precious  stones,  jewellery,  trinkets,  gold  or  silver  plate  or  plated 
articles,  silks  in  a  manufactured  or  unmanufactured  state,  furs,  lace,  and 
that  they  were  of  the  said  descriptions,  or  of  some  or  one  of  such  descrip- 
tions ;  and  no  certain  issue  can  be  taken  on  the  said  last  plea ;  *and  r^iroo 
a  verdict  found  in  the  language  of  the  said  last  plea,  as  to  the 
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description  of  the  said  articles,  goods,  and  chattels,  would  be  uncertain 
and  bad ;  and,  if  the  defendants'  evidence  is  as  uncertain  as  the  statement 
in  the  said  last  plea,  they  will  not  be  entitled  to  a  verdict  and  judgment 
thereon  ; — and  that  the  said  last  plea  is  also  uncertain,  in  this,  to  wit, 
that  it  does  not  state  or  set  forth  the  increased  rate  of  charge  demanded 
by  the  defendants ;  and,  by  reason  of  the  said  uncertainty,  the  plaintiff 
cannot  tell  whether  the  rate  of  charge  paid  by  her  was  such  increased 
rate  of  charge,  and  cannot  safely  reply  to  the  said  plea ;  and  the 
increased  rate  of  charge  ought  to  be  stated  in  the  said  last  plea,  to  enable 
the  court  to  judge  whether  the  same  was  a  reasonable  rate  of  charge  in 
that  behalf.     Joinder. 

T.  Jones^  in  support  of  the  demurrer.(a)  The  third  plea  is  clearly  bad, 
for  not  alleging  with  certainty  and  precision  that  the  articles  enumerated 
in  the  declaration,  were  articles  of  s«me  one  of  the  descriptions  men- 
tioned m  the  statute,  so  that  a  certain  issue  might  have  been  taken  upon  it. 
♦7891  ^^  ^^^  King  v.  Brereton,  8  Mod.  330,  *upon  an  information  for 
a  libel,  it  was  objected  "  that  the  fact  is  laid  very  uncertain,  for, 
it  is  that  the  defendant  ^  icripnt^  fecit^  et  pvhlicavity  seu  9crihi  feeitj  ei 
publieari  cau%avity  which  is  very  uncertain,  and  no  proper  defence  can 
be  made,  because  it  is  in  the  disjunctive.  "(6)  ^ir  Philip  Yorke  answered 
that  ''  it  is  true,  a  man  ought  not  to  be  punished  where  there  is  any 
uncertainty  in  the  crime  committed ;  but  a  disjunctive  does  not  always 
make  a  different  crime,  but  sometimes  it  is  explanatory ;  ((?)  and  there- 
fore writing  a  libel,  or  causing  it  to  be  writ,  is  the  same  offence  ;  and,  if 
so,  thb  information  is  good ;  it  is  like  an  indictment  on  the  statute  5 
Eliz.  c.  4,  that  a  man  exercised  artem  sive  myBterium^  and  that  was  held 
no  fault.  There  is  no  uncertainty  in  the  fact ;  for,  to  '  write  or  cause* 
to  be  written,*  is  the  same  offence."  But  the  court  said:  "'writing' 
and  ^  causing  to  be  wrote,'  are  two  different  acts  ;  there  is  no  information 
like  this.  An  indictment  for  erecting  eottagium  sive  tenementum  is  iU. 
As  to  the  indictment  on  5  Eliz.  c.  4,  it  is  good,  because  that  is  not  the 
charge.  If  the  crimes  were  the  same,  yet  the  indictment  ought  to  be 
certain."  So,  in  The  King  v.  Morley,  1  Y.  &  J.  221,  an  information 
stating  that  the  defendant  imported  or  caused  to  be  imported  foreign 
silks,  was  held  bad  for  uncertainty.     And  in  Davy  v.  Baker,  4  Burr. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — first,  "  that  the  p.eft 
does  not  positirelj  state  that  the  goods  and  chattels  as  to  which  it  is  pleaded,  were  of  any  of 
the  descriptions  mentioned  in  the  carriers'  act,  but  states  the  description  of  the  goods  in  th« 
alternative ;" — secondly,  "  that  a  plea  stating  a  defence  in  the  alternative  is  bad,  because  it  appears 
thereby  that  the  defendants'  evidence  is  uncertain  and  alternative,  upon  which  no  poeitivo  or 
certain  verdict  can  be  given ;" — thirdly, "  that  the  plea  does  not  state  the  increased  rate  of  char^ 
demanded  by  the  defendants  for  carrying  the  goods  in  question  ;" — ^fourthly,  "  that  the  plaintiff 
cannot  reply  payment  or  tender  of  the  increased  rate  of  charge,  without  alleging  and  proving 
the  amount  of  such  increased  rate  of  charge,  which  is  a  ttLCt  which  ought  to  be  pleaded  acd 
proved  by  the  defendants." 

(5)  An  indictment  for  a  forcible  entry  into  "two  closes  of  meadow  or  pastore,"  is  void  for  fm» 
certainty :  The  King  v,  8tock«r^  5  Mod.  138,  1  Salk.  342,  37L 

/«>  lAmbe's  case,  F.  Moore,  813. 
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2471,  which  was  an  action  on  the  bribery  act,  2  G.  2,  c.  24,  it  was  moved 
in  arrest  of  judgment,  that  the  charge  was  too  loose  and  general — "  that 
the  defendant  did  receive  a  gift  or  reward ;"  without  specifying  what 
he  received  or  took  as  a  reward,  whether  money  or  what  particular 
species  of  reward:  to  which  *it  was  answered  that  "the  declara-  r^-TQA 
tion  is  in  the  very  words  of  the  act  of  parliament ;  and  the  charge 
18  found  by  the  jury  to  be  true,  *that  he  did  receive  a  gift  or  reward,' 
and  is  therefore  within  the  act."  But  Lord  Mansfield,  and  Yates,  J., 
\iM  that  the  declaration  was  clearly  bad;  for,  the  offence  oughi  to  have 
I't  en  laid  with  sufficient  certainty,  so  as  to  be  pleadable  in  bar  of  another 
action.  In  Stephen  on  Pleading  (a)  it  is  said, — and  the  rule  is  similarly 
laid  down  in  Chitty  on  Pleading,(() — ^^  Pleadings  must  not  be  hypotheti- 
t'aly  or  in  the  alternative.  Thus,  in  an  action  of  debt  against  a  gaoler,  for 
the  escape  of  a  prisoner,  where  the  defendant  pleaded,  that,  if  the  said 
prisoner  did,  at  any  time  or  times  after  the  said  commitment,  &c.,  go  at 
large,  he  so  escaped  without  the  knowledge  of  the  defendant,  and  against 
his  will ;  and  that,  if  any  such  escape  was  made,  ttie  prisoner  volunta- 
rily returned  into  custody  before  the  defendant  knew  of  the  escape,  &c., — 
the  court  held  the  plea  bad ;  for,  '  he  cannot  plead  hypothetically,  that, 
if  there  has  been  an  escape,  there  has  also  been  a  return.  He  must 
either  stand  upon  an  averment  that  there  has  been  no  escape,  or  that 
there  has  been  one,  two,  or  ten  escapes,  after  which  the  prisoner  returned : 
Griffith  V.  Eyles,  1  Bos.  k  Pull.  413.  So,  where  it  was  charged  that  the 
defendant  wrote  and  published,  or  caused  to  be  written  and  published,  a 
certain  libel,  this  was  considered  as  bad  for  uncertainty :"  The  King  v. 
Brereton,  8  Mod.  880. 

•  Bramwellj  contrd,{e)  The  alternative  condition  of  the  several  articles 
enumerated,  is  introduced  by  the  *legislature  for  the  purpose  of  r*«TQ-i 
ol>viating  doubt.  If  the  allegation  here  had  been  in  the  conjunc- 
tive,  instead  of  the  disjunctive,  it  would  unquestionably  have  been  good ; 
and  the  plea  would  have  been  proved,  if  it  had  been  shown  that  the  trunk 
contained  any  one  of  the  species  of  goods  enumerated  in  the  act.  That 
is,  in  effect,  giving  the  same  force  to  the  words  as  if  they  had  been  dis- 
junctively alleged.  The  goods  in  question  are  stated  to  have  been 
delivered  to  the  defendants  in  a  trunk.  They  could  not  know  its  con- 
tents :  but  the  plaintiff  did.  It  is  a  well  known  rule  in  pleading,  that 
*'  no  greater  particularity  is  required  than  the  nature  of  the  thing  pleaded 
will  conveniently  &dmit:*\d)  and  that(«)  ^Mess  particularity  is  required 

(a)  5th  edit  p.  426,  Rule  IV.  (6)  7th  edit  Vol  1,  p.  260. 

(r)  The  defendant's  points  for  argument  were  as  follows: — "The  defendtJits  will  contend  thai 
they  are  protected  from  liability  by  the  carriers'  act,  11  G.  4  A  1  W.  4,  c.  68,  if  the  goods  enumer- 
ated in  the  last  plea  can  be  proved  to  be  of  any  one  of  the  descriptions  specified  in  the  act,  and 
therefore  that  they  have  a  right  to  plead  in  the  form  adopted ;  and  that  it  is  unnecessary  to  men- 
tion in  the  plea  the  increased  rate  of  charge,  because,  the  defendants  having  notified  them  to  the 
pablie  as  required  by  the  said  act,  the  plaintifF  must  be  taken  to  have  had  ftiU  knowledge  of  them, 
and  wae  bound  to  take  notice  of  them." 

i'^  Stephen  on  Pleading,  6th  edit  p.  404.  (•)  lb.  407. 

2s2 


791  SMITH  V.  RAILWAY  CO.    E.  T.  1849. 

where  the  facts  lie  more  in  the  knowledge  of  the  opposite  party,  than  of 
the  party  pleading."  This  mle  is  well  illustrated  by  the  case  of  Gale 
V.  Reed,  8  East,  80.  There,  by  indenture  between  A.  and  B.  and  C, 
dissolving  their  partnership  as  rope-makers,  A.  and  B.  covenanted  to 
allow  C,  during  his  life,  2«.  on  every  cwt.  of  cordage  which  tRey  should 
make,  on  the  recommendation  of  C.,  for  any  of  his  friends  and  con- 
nexions, and  whose  debts  should  turn  out  to  be  good ;  and  that  A.  and 
B.  should  stand  the  risk  of  such  debts  incurred,  but  should  not  be  com- 
pelled to  furnish  goods  to  any  of  C.'s  connexions  whom  they  should  be 
disinclined  to  trust :  and  C.  covenanted  not  to  carry  on  the  business  of 
a  rope-maker  during  his  life  (except  on  government  contracts) ;  and  that 
♦7921  ^^^  ^^^^^  contracted  or  to  be  contracted  in  his  or  *their  names, 
pursuant  to  the  indenture,  should  be  the  exclusive  property  of 
A.  and  B. ;  and  that  C.  should,  during  his  life,  exclusively  employ  A. 
and  B.,  and  no  other  person,  to  make  all  the  cordage  ordered  of  him  by 
or  for  his  friends  and  connexions,  on  the  terms  aforesaid,  and  should  not 
employ  any  other  person  to  make  any  cordage,  on  any  pretence  whatso- 
ever : — and  it  was  held,  that  breaches  assigned  generally  against  C,  for 
having  made  cordage  for  divers  persons  other  than  for  government,  and 
for  employing  other  persons  than  A.  and  B.  to  make  cordage  for  his 
friends,  &c.,  were  well  assigned,  though  no  particular  persons  were  named, 
nor  the  quantities  or- kinds  of  cordage  mentioned,  &c., — such  facts  lying 
more  particularly  within  C.'s  knowledge.  [V.  Williams,  J.  To  have 
named  all  the  parties  in  that  case,  would  have  rendered  the  plea  obnox- 
'ious  to  the  rule  against  prolixity  in  pleading.]  That  is  not  the  ground 
upon  which  Lord  Ellenborough  puts  it.  He  says :  "  The  answer  given 
by  the  plaintiffs*  counsel, — viz.  that,  as  the  facts  alleged  in  these  breaches 
lie  more  properly  in  the  knowledge  of  the  defendant,  who  must  be  pre- 
sumed conversant  of  his  own  dealings,  than  of  the  plaintiffs,  there  was 
no  occasion  to  state  them  with  more  particularity, — is  in  our  opinion  a 
BuflBcient  answer  in  point  of  law."  [Cress «vell,  J.  There  was  no  dif- 
ficulty in  the  way  of  making  this  plea  more  precise.  The  plaintiff  hav- 
ing minutely  described  in  her  declaration  all  the  articles  for  the  loss  of 
which  she  seeks  compensation,  the  defendants  had  all  the  information  they 
could  need  to  make  this  a  perfectly  good  plea.  Probably  they  will 
amend.]  The  information  in  The  King  v.  Morley  stated  in  the  alterna- 
tive two  descriptions  of  oflfence :  that  case,  therefore,  has  no  bearing 
upon  the  question.  In  truth,  the  expressions  in  this  plea  that  are  sup- 
posed to  create  uncertainty  and  atnbiguity,  are  mere  surplusage :  and, 
♦7931  *^^®  matter  referred  to  lying  more  in  the  knowledge  of  the  plain 
-'  tiff  than  in  that  of  the  defendants,  it  is  submitted  that  less  par 
ticularity  is  required  than  would  have  been  looked  for  under  a  different 
state  of  circumstances. 

Jones,  in  reply.     The  defendants  were  bound  to  make  out  that  the  arti- 
cles enumerated  in  the  declaration  fell  within  the  description  of  goods 
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they  were  not  bound  to  pay  for,  unless  informed  of  their  nature  and  value^ 
and  paid  accordingly.  The  argument  on  the  other  side,  if  it  amounts  to 
anything,  is,  that  the  defendants  were  not  bound  to  describe  the  goods  at 
all.  The  rules  cited  from  Stephen,  pp.  404,  407,  do  not  apply  here. 
[Cresswbll,  J.  Suppose  the  words  "or  some  or  one  of  them"  had  been 
omitted,  or  the  word  "respectively"  inserted,  would  that  have  made  the 
plea  suflScient  ?]  Probably  it  would.  It  may  be  that  the  rule  upon  which 
the  question  turns,  is  practically  useless :  but  so  are  most  of  the  rules 
of  pleading. 

WiLDB,  G.  J.  It  appears  to  me  that  this  case  may  be  disposed  of, 
without  holding  that  the  rule  referred  to  is  so  useless  as  has  been  sug- 
gested. I  must  confess  I  very  reluctantly  give  judgment  against  this 
plea.     It  is  too  uncertain.     It  ought  to  have  been  more  specific. 

Bramwell  asked  leave  to  amend. 

Wilde,  G.  J.  I  am  for  adhering  strictly  to  the  general  rule,  not  to 
allow  an  amendment  after  judgment. 

Grbsswell,  J.  If  you  had  only  taken  the  hint,  when  we  paused  to 
deliberate,  you  would  perhaps  have  *been  in  time.  But  now,  I  r*»TQA 
agree  with  my  lord  in  thinking  that  your  prayer  comes  too  late. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


DOE  d.  The  Earl  of  GARDIGAN  and  Others,   v.  BYWATER. 

April  28. 

^tlaohment  wiU  not  lie  on  «  ralo  of  oonrty  unlets  for  disobedience  of  some  exprtu  direction. 

An  order  was  made  by  con^enl,  in  an  action  of  ejectment,  **  that  the  proceedings  be  stayed,  the 
defendant  to  pay  his  own  costs  of  a  former  ejectment,  and  the  lessor  of  the  plaintiff  to  pay  6^ 
towards  the  defendant's  costs,  and  to  grant  a  lease  of  the  premises  for  21  years,  at  the  rent  of 
1«.  a  year,  on  the  same  conditions  as  other  parts  of  the  estates  of  the  lessor  of  the  plaintiff  in 
the  parish,  were  held." 

The  defendant  haying  declined  to  accept  a  lease  and  execute  a  counterpart, — ^the  court  refused  to 
grant  an  attachment  against  him. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
certain  cottages,  tenements,  and  premises  situate  in  the  parish  of  Batley, 
in  the  West  Riding  of  the  county  of  York.  On  the  10th  of  July,  1846, 
the  following  order  was  made  by  Erle,  J.,  in  this  cause  : — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent^ 
I  do  order  that  the  defendant  withdraw  the  plea  pleaded  herein,  and  that 
all  further  proceedings  herein  be  stayed, — the  defendant  to  pay  his  own 
costs  of  the  former  action  of  ejectment,  and  the  Earl  of  Cardigan  to  pay 
5Z.  towards  the  defendant's  costs  of  this  action,  and  to  grant  a  lease  of 
the  premises  in  question  in  the  defendant's  occupation,  for  twenty-one 
years  from  the  1st  of  July  instant,  at  the  rent  of  Is,  a  year,  on  the  same 
conditions  as  the  other  parts  of  the  Earl  of  Cardigan's  estate  in  the  parish 
of  Ba*;ley,  in  the  county  of  York,  are  held." 
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*7QS1       *This  order  having  been  made  a  rule  of  court, 

^  F,  Thompson^  on  the  part  of  the  lessors  of  the  plaintiff,  moved 
for  an  attachment  against  the  defendant,  for  disobedience  thereof.  The 
affidavit  upon  which  the  motion  was  founded,  stated,  that,  in  April,  1847, 
a  draft  of  a  lease  from  the  Earl  of  Cardigan  to  the  defendant,  of  the 
cottages,  tenements,  and  premises  in  question,  in  conformity  with  the 
terms  of  the  order,  was  delivered  to  the  defendant  for  perusal,  and  was 
returned  on  the  8th  of  September,  1848,  by  the  defendant's  solicitor, 
without  objection ;  that,  on  the  18th  of  the  same  month,  the  sum  of  5/. 
was  paid,  on  behalf  of  the  Earl  of  Cardigan,  to  the  defendant's' solicitor, 
towards  the  costs  of  the  defendant,  pursuant  to  the  terms  of  the  order; 
that  the  defendant  was  personally  served  with  a  copy  of  the  rule ;  and 
that  a  lease  of  the  cottages  and  premises,  in  conformity  with  the  rule,  duly 
executed  by  the  Earl  of  Cardigan,  was  tendered  to  him,  and  he  was 
required  to  execute  a  counterpart  thereof ;  but  that  he  refused  so  to  do. 
[Wilde,  G.  J.  The  order  contains  no  direction  as  to  the  acceptance  of 
the  lease  by  Bywater,  and  the  execution  of  a  counterpart.]  It  is  neces- 
sarily implied.  [Wilde,  C.  J.  I  am  not  aware  of  any  case  of  an  attach- 
ment for  disobedience  of  an  implied  direction.]  The  lessors  of  the  plaintiff 
have  no  other  remedy.  [Wilde,  C.  J.  The  order  having  been  made  fty 
conaentj  cannot  the  bargain  be  enforced  in  equity  ?]  Whether  that  be  so 
or  not,  it  is  submitted  that  the  party  is  subject  to  the  summary  jurisdic- 
tion of  this  court. 

Wilde,  C.  J.  I  am  of  opinion  that  an  attachment  ought  not  to  be 
granted  in  this  case.  I  have  always  understood  that  an  attachment  for 
contempt  goes  only  where  th^  party  has  been  called  upon  to  do,  and  has 
♦7961  *^^'f^''y  omitted  to  do,  some  specific  act.  Such  motions  occur 
•  the  most  frequently  in  cases  of  awards.  The  direction  contained 
in  the  award  becomes,  upon  the  award  being  made  a  rule  of  court,  iri 
effect,  the  direction  of  the  court.  But  the  court  always  takes  especial 
care  to  see  that  the  award  is  express  and  distinct  in  directing  the  par- 
ticular matter  to  be  done,  before  it  will  attach  the  party  for  disobedience 
of  it.  The  same  strictness  is  usually  observed  by  the  court,  in  enforcing 
performance  of  its  own  ordinary  rules.  The  party,  in  the  present  case, 
is  sought  to  be  attached  for  not  accepting  a  lease  of  certain  premises,  and 
executing  a  counterpart.  Referring  to  the  judge's  order,  I  do  not  find 
that  it  directs  him  to  do  either  of  these  things.  It  is  said,  that,  although 
the  order  does  not  in  terms  direct  the  defendant  to  accept  the  lease  and 
execute  the  counterpart,  yet  that  this  is  necessarily  to  be  implied.  Look- 
ing at  the  whole  rule,  however,  it  seems  to  me  that  the  granting  of  the 
lease  by  the  Earl  of  Cardigan  is  a  boon  to  the  defendant,  which  the  latter 
may  be  at  liberty  to  decline.  The  ground  of  the  motion,  therefore,  ia 
my  judgment,  fails. 

The  rest  of  the  court  concurring.  Rule  refused. 
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Tyorer  lies  against  a  ship-owner  for  a  sale  hj  the  master  of  goods,  at  a  place  short  of  their  port 
of  destination,  nnder  circumstances  not  inconsistent  with  the  general  scope  of  the  authority 
conferred  upon  the  master  bj  the  owner. 

A  cargo  of  salt  was  shipped  by  the  plaintiff  at  Liverpool,  for  Calcutta,  nnder  a  bill  of  lading  mak- 
ing the  same  deliyerable  to  A.  A  Co.,  on  payment  of  freight  there,  "asper  charter-party."  The 
ship  sustained  damage  in  quitting  the  harbour  at  Liverpool,  and  ultimately  became  so  leaky 
that  the  master  was  compelled  to  run  for  Bahia,  where,  finding  the  state  of  the  ship  such  as  to 
render  her  incapable  of  continuing  the  voyage,  and  being  unable  to  forward  the  salt  to  its  desti- 
nation, he'sold  it  by  public  anption, — remitting  the  proceeds  to  his  owner,  who  tendered  the 
amount,  after  making  deductions  for  general  average  and  ezpenees  to  the  plaintiffs : 

Held,  that  the  master  and  owner  were  jointly  liable  for  the  conversion ; — that  it  was  not  neces- 
sary for  the  plaintiff  to  give  the  charter-party  in  evidence ;— and  that  the  jury  were  warranted 
in  estimating  the  damages  at  the  cost  price  of  the  salt  and  the  sum  which  the  plaintiff  had  paid 
on  account  of  freight 

The  two  defendants  severed  in  pleading,  and  appeared  by  different  attorneys  and  different  counsel, 
— quart  whether  each  counsel  was  entitled  to  address  the  jury  7 

Trover,  for  1000  tone  of  salt,  1000  tons  of  stoved  salt,  1000  tons 
of  other  salt,  1000  mats,  1000  tons  of  dunnage  wood,  and  1000  tone 
of  other  wood, — the  count  alleging  for  special  damage  that  the  plaintiff 
^'  not  only  lost  and  was  deprived  of  the  said  goods  and  chattels,  but  lost 
and  was  deprived  of  the  profits  which  he  would  otherwise  have  made  of 
the  said  goods  and  chattels,  and  by  the  sale  thereof  in  a  certain  place 
beyond  sea«,  to  wit,  at  Calcutta,  to  wit,  to  the  amount  of  2000Z.,  and 
also  lost  and  was  deprived  of  divers  moneys  which  the  plaintiff  had  paid 
and  expended  in  and  about  the  carrying  and  conveying  of,  and  procuring 
the  carrying  and  conveying  of,  the  said  goods  and  chattels  from  England 
unto  and  towards  the  said  place  beyond  seas,  &;c. 

The  defendants,  who  appeared  by  different  attorneys,  severally 
pleaded, — first,  as  to  parcel  of  the  goods  and  chattels  in  the  declaration 
mentioned,  that  is  to  say,  as  to  two  tons  of  the  said  dunnage  wood  in 
the  ^declaration  mentioned,  and  as  to  so  much  of  the  declaration  r^ivQo 
as  related  thereto,  payment  into  court  of  409.,  and  no  damages  *- 
ultrd, — secondly,  as  to  the  residue  of  the  goods  and  chattels  in  the 
declaration  mentioned,  and  as  to  so  much  of  the  declaration  as  related 
to  the  said  residue,  not  guilty, — thirdly,  as  to  the  said  residue,  &c.,  not 
possessed, — fourthly,  as  to  the  said  residue,  &c.,  leave  and  license. 

The  plaintiff  joined  issue  on  the  defendants'  second  and  third  pleas 
respectively,  to  the  first  replied  damages  uUrd,  and  to  the  last  de  injurid. 

The  cause  was  tried  before  Wildb,  C.  J.,  at  the  sittings  in  London 
after  last  term.  The  facts  were  as  follows : — The  plaintiff  is  a  merchant 
in  London ;  the  defendant  Nutting  is  a  ship>owner,  and  was,  at  the  time 
of  the  transaction  in  question,  sole  owner  of  the  ship  Triton,  of  which 
the  defendant  Ord  was  master. 

On  the  8d  of  October,  1845,  the  plaintiff  chartered  the  Triton  to  carrj 
out  to  Calcutta  a  cargo  of  salt,  and  there  take  in  a  cargo  of  general 
merchandise  for  England.     The  salt  in  question, — the  invoice  price  of 
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which  was  proved  to  be  471?.  6«.  9tf.,  was  shipped  under  the  following 
bill  of  lading : — 

"Shipped  in  good  order  and  condition,  bj  Leech,  HaniaoD,  k 

Forward,  of  Liverpool,  in  and  npon  the  good  ship  or  veMel  called 

the  Triton,  whereof  Ord  is  master  for  thia  present  Towage,  and 

813  tons  oommon  l  now  lying  in  the  port  of  Liverpool,  and  bound  for  Calcutta,  313 

851    "     stoved    J  tons  of  oommon,  and  351  tons  of  stored  salt,  loose,  and  in  400 

sacks,  44  dozen  mats,  and  a  qoantity  of  wood  for  dunnage,  being 

44  doi.  tiats        I  ^^^  donnaKe    '°*''^*^  *"*  numbered  as  per  margin ;  and  to  be  delivered  in  tbe 

089  feet  of  slabs  J  ^^^'  like  good  order  and  condition  at  the  aforesaid  port  of  Calcutta  (the 

dangers  and  accidents  of  the  seas  and  navigation,  of  whataoerer 

nature  or  kind,  excepted),  onto  Messrs.  Ajlwin  k  Co.,  or  to  their 

assigns.     Freight  for  the  taid  good*  to  be  paid  there  <u  per  ekekrter-. 

party.    In  witness  whereof,  the  master  or  parser  of  the  said  ship 

or  vessel  has  affirmed  to  five  bills  of  lading,  all  of  this  tenor  and 

date,  one  of  which  being  accomplished,  the  rest  to  stand  void. 

Dated,  in  Liverpool,  the  Slst  day  of  October,  1845. 

"Weight  unknown  to  (Signed)  "Johh  Ord." 

♦7QQ1       *'^  ^^^  ^^  drawn  by  the  defendant  Nutting  upon,  and  accepted 


►799] 


by,  the  plaintiff,  for  2547.  10«.  8<2.,  being  one-third  of  the  out- 


ward freight ;  which  bill  was  paid  at  maturity. 

The  Triton  sailed  from  Liverpool  on  the  Ist  of  November,  1846.  On 
going  out  of  the  harbour,  she  ran  foul  of  the  abutment  of  the  pier-head, 
and,  a  few  hours  after  she  got  out  to  sea,  it  was  discovered  that  she 
leaked  so  much  that  it  was  necessary  to  keep  the  pumps  constantly  going. 
A  gale  coming  on,  the  captain  bore  up  for  Falmouth,  but  from  stress  of 
weather  was  unable  to  get  in  there.  He  then  attempted  to  make  Lisbon, 
but,  not  succeeding,  he  shaped  his  course  for  Bahia,  where  the  vessel 
arrived  on  the  15th  of  December,  on  which  day  the  captain  addressed 
and  sent  the  following  letter  to  the  plain tiflf: — 

"  Barque  Triton, 

Bahia,  Dec.  15,  1845. 

"  Sir, — I  am  extremely  sorry  that  I  cannot  address  you  under  more 
favourable  circumstances.  At  the  same  time,  I  have  much  reason  to  be 
thankful  that  I  am  spared  to  do  so  ;  for,  shortly  aft^r  leaving  the  Chan- 
nel, the  Triton  sprung  a  leak,  when  I  should  have  put  back,  but  was 
prevented  by  strong  easterly  winds :  nor  was  it  practicable  to  reach  a 
port  in  Spain  or  Portugal,  although  the  ship  was  at  times  making  two 
feet  per  hour.  We  had  several  times  nearly  foundered.  After  reaching 
the  latitude  of  Madeira,  the  weather  became  more  settled,  and  the  leaks 
decreased  to  eight  and  ten  inches  per  hour,  when  I  determined,  if  possi- 
ble, to  reach  this  port,  in  which  I  anchored  last  midnight,  after  a  deal 
of  hard  pumping,  and  a  passage  of  forty-three  days.  I  shall  have  the 
necessary  survey  held  as  soon  as  possible.  It  will,  no  doubt,  be  neces- 
*9i(\(V\  ^^y  ^^  lighten  the  ship,  in  order  to  ascertain  what  repairs  will  ^be 
J  required  to  enable  her  to  proceed.  You  may  rely  upon  my  utmost 
endeavours  for  the  general  interest  of  all  concerned.  I  shall  advise  yon 
as  early  as  possible  of  my  further  proceedings.  In  the  interim,  I  beg  t€ 
remain,  &c.  (Signed)  *^  John  Ord." 


7  MANNING,  GRANGER,  &  SCOTT.  800 

This  letter  was  received  by  the  plaintiff  01/ the  11th  of  March,  1846, 
which  was  after  the  sale  of  the  cargo,  as  hereinafter  mentioned. 

On  the  day  after  the  ship's  arrival  at  Bahia,  she  was  surveyed, 
when  it  was  found  necessary  to  lighten  her,  in  order  to  ascertain  the 
amount  of  damage  she  had  sustained.  Part  of  the  cargo  was  accordingly 
taken  out,  and  a  second  survey  held  on  the  24th  of  December,  when  the 
vessel  was  reported  unfit  to  carry  a  cargo  of  salt  to  Calcutta ;  and  certain 
repairs  were  recommended,  to  enable  her  to  return  to  Europe. 

Several  other  surveys  were  held ;  and,  in  the  result,  it  was  judged 
advisable  to  abandon  the  voyage,  to  repair  the  ship,  and  to  send  her 
back  to  England  with  a  cargo  of  light  goods.  Accordingly,  the  remain- 
der of  the  salt  was  landed,  and,  on  the  12th  of  February,  1846,  sold  by 
the  direction  of  Ord,  by  public  auction. 

On  the  17th  of  February,  the  captain  wrote  and  sent  to  the  plaintiff 
the  following  letter : — 

"  Barque  Triton, 

Bahia,  Feb.  17,  1846. 

"Dear  Sir, — After  having  had  the  necessary  surveys  held  on  the 
Triton,  I  have,  in  cpnformity  with  the  same,  been  obliged  to  abandon  the 
voyage ;  and,  having  done  so,  it  became  my  next  duty  to  forward  your 
cargo  to  its  destination :  but,  there  being  no  British  vessels  in  port  dis- 
engaged, I  have  not  been  able  to  do  so ;  and,  as,  to  store  it,  and  await 
your  instructions,  or  until  a  •vessel  could  be  procured,  would  at  r-^r.^.^ 
once  be  more  than  a  total  loss,  as  the  expense,  lighterage,  landing,  ^ 
storing,  and  re-shipping,  at  some  future  period,  would  amount  to  at 
least  20«.  per  ton,  I  have,  after  most  serious  consideration,  conceived  it 
to  be  for  the  interest  of  whom  it  may  concern,  to  sell  the  cargo  at  once 
by  public  auction ;  and  which  was  accordingly  done  in  presence  of  the 
vice-consul  of  this  city,  to  the  highest  bidder.  The  gross  proceeds  of 
the  sale  will  be  about  13«.  per  ton  ;  and,  as  soon  as  the  account^sales  are 
made  out,  I  shall  forward  them  to  you.  In  this  business,  I  have  had  a 
most  unpleasant  and  difficult  duty  to  perform.  I  have  been  compelled 
to  act,  or  else  abandon  my  post :  but,  having  chosen  the  former,  how- 
ever unpleasant,  and,  being  conscious  of  having  faithfully  discharged  my 
duty  for  the  general  interest  of  all  concerned,  to  the  best  of  my  judg- 
ment, I  trust  that  I  shall  at  least  have  credit  for  my  good  intentions, ' 
and  doubt  not  but  all  concerned  will  be  perfectly  satisfied  with  the  whole 
of  my  proceedings.  I  shall  write  by  next  conveyance.  In  the  interim, 
I  beg  to  remain,  &c.,  (Signed)  "John  Ord." 

^^  N.  B.  I  was  much  surprised  on  turning  out  more  than  fifty  tons  of 
salt  over  and  above  the  bill  of  lading.  "J.  0." 

On  the  18th  of  the  following  month,  the  captain  addressed  and  sent 
to  the  plaintiff  the  following  letter,  enclosing  account-sales  of  the  salt : — 

"  Barque  Triton,  March  18,  1846. 

**  Dear  Sir, — I  beg  leave  to  remit  you  the  enclosed  copy  of  account-salea 
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of  salt  ex  Triton.     I  hope  to  sail  hence  for  your  port  on  the  25th  instant. 
*S021  ^'^^^^"S  ^^^^  ^^  ™7  arrival  all  matters  relating  to  the  abore  ^will 
be  brought  to  an  amicable  adjustment,  I  remain,  &c., 

(Signed)  "John  Ord." 

It  appeared  that  the  Triton,  after  having  been  repaired  at  Bahia,took 
on  board  a  return  cargo  for  London,  bj  which  she  earned  a  considera- 
ble amount  of  freight.  On  her  arrival,  an  average  statement  was  made 
out  on  behalf  of  the  owner,  by  which  the  plaintiff  was  declared  liable  to 
contribute  towards  a  general  average ;  and,  after  deducting  the  amount 
of  that  average,  and  the  charges  incurred  in  respect  of  the  salt,  a  sum 
of  199Z.  188,  4td.  only  remained,  which  was  tendered  by  Nutting  to  the 
plaintiff  before  the  commencement  of  this  action,  and  refused. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  captain  was  not 
justified  by  the  necessity  of  the  case  in  selling  the  cargo ;  and  that, 
when  he  found  the  vessel  so  leaky  as  to  be  incapable  of  performing  the 
voyage,  it  was  his  duty  to  return  to  Liverpool,  which  it  appeared  that  he 
might  at  first  have  done.  And  the  tender  of  the  alleged  balance  by 
Nutting,  the  owner,  was  relied  on  as  a  recognition  of  the  acts  of  the 
captain,  so  as  to  make  him  a  joint  tort-feasor. 

For  the  defendants  it  was  objected  that  the  plaintiff  was  bound  to 
produce  the  charter-party,  to  show  the  terms  upon  which  the  cargo  was 
to  be  carried.(a)  This  objection  being  overruled,  it  was  contended,  on 
the  part  of  Nutting,  that,  the  sale  of  the  salt  at  Bahia  not  being  justi- 
fied by  the  circumstances,  the  captain  had  acted  beyond  the  scope  of  his 
authority,  and  for  this  the  owner  was  not  responsible. 

ByleSj  Serjt.,  for  the  defendant  Ord,  who  insisted  that  the  sale  was 

justified  by  the  circumstances  in  which  the  captain  found  himself  at 

^^8031   ^^'^^^  claimed  to  be  ^entitled  to  address  the  jury  on  his  behalf, 

•^  inasmuch  as  his  defence  was  totally  distinct  and  independent  of 

that  of  the  defendant  Nutting. 

The  lord  chief  justice,  however,  refused  to  permit  this :  and  he  left  it 
to  th^  jury  to  say  whether  the  conduct  of  the  master,  under  the  circum- 
stances, amounted  to  a  conversion,  and  whether  his  acts  had  been  recog- 
nised and  adopted  by  the  owner ;  and  he  told  them  they  might  estimate 
the  damages  by  the  invoice  price  of  the  salt  and  the  amount  paid  for 
freight. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  against  both 
defendants,  damages  725Z.  17$.  5d. 

TaJfourd^  Serjt.,  pursuant  to  leave  reserved  to  him  at  the  trial,  now 
moved  to  enter  a  verdict  for  Nutting  or  for  a  new  trial,  on  the  ground 
of  misdirection,  and  that  the  verdict  was  against  evidence,  there  being 
no  evidence  to  fix  Nutting  as  a  joint  tort-feasor,  and  no  proof  of  the 
terms  of  the  dealing,  inasmuch  as  the  charter-party  was  not  in  evidence 
at  the  trial ;  and  also  on  the  ground  that  the  jury  ha  I  assessed  tht 
damages  upon  an  erroneous  principle. 

(a)  It  waa  unstamped. 


7  MANNING,  GRANGER,  &  SCOTT.  808 

This  action  is  brought  for  the  wrong  done  by  the  captain  in  selling  the 
cargo  at  Bahia,  under  circumstances  which  did  not  justify  such  a  step 
The  owner  is  clearly  not  liable  for  an  act  done  by  the  master  entirely 
beyond  the  scope  of  hb  authority.  To  some  purpose,  the  captain  is 
agent  of  the  owner  of  the  goods,  as  well  as  of  the  owner  of  the  vessel. 
In  Shipton  v.  Thornton,  9  Ad.  &  E.  314,  1  P.  &  D.  216,  it  was  doubted 
whether,  where  goods  are  shipped  under  a  bill  of  lading  in  a  general 
ship,  which  is  prevented  from  completing  the  voyage  in  consequence  ot 
damage  occasioned  by  tempest,  the  master  is  bound,  if  he  has  an  oppor- 
tunity, to  forward  the  goods  by  some  other  conveyance  to  the  place  of 
destination :  but  it  *was  held,  that,  at  any  rate,  he  was  at  liberty  r^on  4 
to  do  so,  by  a  conveyance  equally  cheap,  if  he  should  think  fit ; 
and  that,  if  the  goods  arrive  at  the  place  of  destination  by  such  other 
conveyance,  the  master  is  entitled,  on  the  freighter  obtaining  the  goods, 
to  the  whole  freight  originally  contracted  for,  though  the  freighter  was 
named  as  consignee  in  the  original  bill  of  lading,  and  the  bill  of  lading 
under  which  the  goods  are  shipped  by  the  second  conveyance  makes 
another  party  consignee,  and  though  by  the  second  conveyance  the  goods 
are  carried  for  less  than  the  freight  originally  contracted  for.  The 
owner  is  not  responsible  for  the  master*s  wrongful  act.  [Wilde,  C.  J. 
It  is  only  when  the  captain  does  wrong  that  the  owner  can  be  liable.] 
Surely  the  owner  is  not  responsible  for  a  matter  that  is  out  of  the  con- 
templation of  both  parties.  [Wilde,  C.  J.  The  law  will  in  a  certain 
event  dissolve  the  relation  between  the  owner  of  the  ship  and  the  cap- 
tain :  that  is,  where  circumstances  arise  which  by  law  make  the*  captain 
the  agent  of  the  owner  of  the  goods.  Here,  the  jury  have  found  that 
no  circumstances  existed  to  dissolve  that  relation,  and  therefore  that  the 
act  of  the  master  was  the  act  of  the  owner.]  The  act  of  the  captain 
in  selling  the  cargo  at  Bahia  being  unjustified  by  any  necessity,  the 
owner  was  clearly  not  responsible  for  it  as  a  tort-feasor.  [Coltman,  J. 
Does  not  the  authority  of  the  master  extend  to  acts  such  as  he,  in  the 
exercise  of  an  honest  judgment,  thinks  the  best  for  the  interest  of  the 
owner  of  both  ship  and  goods  ?]  It  is  submitted  that  he  has  no  such 
unlimited  discretion. 

The  tender  of  the  proceeds  of  the  sale  was  no  adoption  of  the  cap- 
tain's wrongful  act.  Having  received  the  money,  the  owner  could  not 
keep  it.  The  tender  was  rather  a  repudiation  than  a  recognition  :  Wil- 
son V.  Tumman,  6  M.  &  G.  236,  6  Scott,  N.R.  894. 

♦It  could  only  be  upon  some  construction  of  the  contract  con-  r#oAc 
tained  in  the  charter-party  referred  to  in  the  bill  of  Uding,  that 
the  defendant  Nutting  could  be  made  a  tort-feasor.  The  charter-party, 
therefore,  ought  to  have  been  produced.  [Cresswell,  J.  The  bill  of 
lading  states  what  was  to  be  done  with  the  goods :  they  were  received, 
to  be  delivered  in  good  order  and  condition  at  Calcutta,  on  payment 
of  freight  as  per  charter-party.]     The  bill  of  lading  refers  to  the  charter 

2T 
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party.  [Cresswell,  J.  For  one  particular  purpose.  What  right  have 
you  to  import  any  of  the  terms  of  the  charter-party  into  the  bill  of  lading  ? 
Wilde,  C.  J.  The  bill  of  lading  alone  contains  a  perfect  contract  for  the 
carriage  of  the  salt.  Suppose  a  carrier's  servant  sells  goods  that  are 
intrusted  to  him,  would  not  his  master  be  responsible  ?]  No  doubt  he 
would  :  but  the  relation  between  the  parties  in  that  case  is  totally  differ- 
ent from  that  which  exists  here. 

As  to  the  damages,  the  proper  question  was,  what  was  the  value  of  tbe 
cargo  at  Bahia,  under  the  theii-existing  circumstances.  The  way  in  which 
the  jury  were  directed  to  consider  that  question  clearly  was  not  the  proper 
mode  of  estimating  the  damages  in  an  action  of  tort :  it  might  have  been 
different  if  this  had  been  an  action  founded  upon  the  contract  to  carry. 
[Cresswell,  J.  Suppose  the  conversion  had  been  by  throwing  the  cargo 
overboard,  what  would  have  been  the  measure  of  damage  in  that  case  ? 
What  would  the  cargo  have  been  worth  to  the  owner  ?]  What  it  would 
have  sold  for  at  the  port  of  destination,  minus  the  freight.  [Cresswell, 
J.  May  we  not  reasonably  conclude  that  the  goods  would  be  worth  the 
invoice  price  and  the  cost  of  carriage  ?]  That  might  or  might  not  be. 
[WiLDB,  C.  J.  It  would  not  be  more  than  an  actual  indemnity.] 
♦8061  *Byle%^  Serjt.,  for  the  defendant  Ord,  adopting  the  arguments 
^  already  urged  on  behalf  of  Nutting,  presented  the  following  addi- 
tional ground  for  a  new  trial.  The  case  of  the  captain  was  totally  dis- 
tinct and  different  from  that  of  the  owner.  He  was  entitled  to  be  heard. 
As  between  him  and  his  owner,  the  question  was  whether  he  acted  to  the 
best  of  his  skill  and  judgment.  He  was  not  bound  to  be  infallible.  It 
was  exclusively  a  part  of  the  captain's  case,  that  the  ship  was  so  damaged 
at  starting,  as  to  be  unsea worthy.  [Wilde,  C.  J.  How  could  the  mas- 
ter justify  selling  the  cargo,  because  he  chose  to  sail  in  a  ship  that  was 
not  seaworthy  ?  The  whole  of  your  case  was  discussed  by  my  brother 
Talfourd.'\  In  Roscoe  on  Evidence,  6th  edit.,  p.  180,  the  rule  is  thus 
laid  down : — '^  In  an  action  for  goods  sold,  in  which  the  defendants  appeared 
and  pleaded  non  assumpsit  by  separate  attorneys  and  counsel,  but  relied 
on  the  same  defence,  viz,  payment,  it  was  ruled  by  Gibbs,  C.  J.,  that  the 
senior  counsel  could  alone  address  the  jury,  and  the  witnesses  were  to  be 
examined  by  the  counsel  successively,  in  the  same  manner  as  if  the  defence 
were  joint,  and  not  separate.  ^  It  cannot  be  left  in  the  power  of  defend- 
ants whose  interests  are  the  same,  to  make  twenty  cases  out  of  one.' 
Chippendale  v.  Masson,  4  Campb.  174.  And,  in  ejectment,  where  the 
defendants  defended  in  the  same  right,  but  by  different  attorneys  and 
counsel,  Lord  Tentrrden  ruled  that  only  one  counsel  could  address  the 
jury  :  Doe  v.  Tindal,  M.  &  M.  314.  So,  in  trover,  and  a  joint  plea  :  Per- 
ring  V.  Tucker,  M.  &  M.  392.  So,  in  Mason  v.  Ditchbourne,  1  M.  & 
Rob.  463,  n.,  in  debt  on  bond,  plea  non  e9t  factum^  Lord  Abinqer  refused 
to  allow  two  counsel  to  address  the  jury,  for,  *  there  could  not  be  a  ver- 
dict for  one  and  against  the  other  defendant.*     But,  in  an  action  ex 
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*deltetOy  where  defendants  have  pleaded  and  appeared  by  separate  r^oAr 
attorneys  and  counsel,  a  separate  cross-examination  and  address 
have  been  permitted  by  Abbott,  G.  J. :  King  v.  Williamson,  3  Stark.  N. 
P.  C.  162:  and  by  Tindal,  C.  J.,  Massey  v.  Goyder,  4  C.  &  P.  162, 
and  Southey  v.  Tuff,  C.  P.  sittings  after  T.  T.  1834,  MS. :  and,  even  in 
assumpsit,  under  similar  circumstances,  the  same  course  was  allowed,  and 
was  approved  of  in  banc :  Ridgway  v.  Philip,  1  C.  M.  &.  R.  415 ;  in 
which  case,  however,  it  appears  by  another  report,  3  Dowl.  P.  G.  154, 
that  one  of  the  defences  was,  misjoinder  of  defendants  as  partners." 

WiLDB,  G.  J.  My  brother  Talfourd  has  asked  for  a  new  trial  in 
this  case,  on  behal(  of  the  defendant  Nutting,  upon  three  several 
grounds.  My  brother  Bt/les,  who  appears  for  the  defendant  Ord,  refer- 
ring to  these  grounds,  has  urged  a  fourth,  viz.  that  I  improperly  refused 
to  allow  him  to  address  the  jury. 

1.  This  is  an  action  of  trover  for  the  conversion  of  a  cargo  of  salt, 
by  selling  it  at  Bahia,  instead  of  carrying  it  to  Galcutta,  its  port  of  des- 
tination,— the  sale  having  taken  place  under  circumstances  which  the 
jury  found  to  be  unjustifiable.  On  the  part  of  the  defendants,  it  is 
objected,  that,  inasmuch  as  the  alleged  conversion  was  in  part  made  out 
by  showing  under  what  circumstances  the  goods  came  to  the  hands  of 
the  defendants,  viz.  under  a  bill  of  lading  referring  for  the  amount  of 
freight  to  a  charter-party  entered  into  between  the  ship-owner  and  the 
freighter,  the  charter-party  ought  to  have  been  produced, — not  because 
the  particular  rate  of  freight  could  have  any  bearing  on  the  question  at 
issue  in  the  cause,  but  because  the  charter-party  might  have  contained 
some  contract  giving  a  ^different  character  to  the  transaction.  It  r4toAo 
is  clear,  however,  that  the  bill  of  lading  proved  a  perfectly  good  ^ 
contract  to  carry  the  salt  from  Liverpool  to  Galcutta.  It  is  not  incident 
to  any  such  contract  that  authority  should  be  given  to  the  ship-owner, 
or  to  the  master,  to  deal  with  the  goods  in  a  manner  clearly  inconsistent 

t  with  their  safe  conveyance  to  their  place  of  destination,  viz.  to  sell  them 
elsewhere.  The  object  of  the  contract  simply  was,  the  carriage  of  the 
goods  from  one  place  to  another.  If  there  had  been  any  collateral  con- 
tract modifying  that  disclosed  by  the  bill  of  lading,  the  party  who  relied 
upon  it  might  have  produced  it :  it  clearly  was  not  necessary  for  the 
plaintiff  to  do  so.  I  think  the  plaintiff  produced  all  the  evidence  that 
was  required  to  sustain  the  action,  and  consequently  that  the  first  ground 
of  objection  fails. 

2.  The  second  question  is  open  to  more  consideration,  though,  when  it 
comes  to  be  considered,  it  does  not  strike  me  as  presenting  any  very  great 
diflBculty.  It  is,  whether  the  owner  of  the  ship  is  liable  for  the  conver- 
sion jointly  with  the  captain.  I  do  not  say  that  the  owner  is  liable  for 
every  conversion  of  which  the  master  may  be  guilty:  I  desire  to  be 
understood  as  confining  my  attention  to  the  facts  of  this  particular  case. 
The  captain,  acting  bond  fide^  and  meaning  to  execute  the  duties  of  his 
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employment  of  master,  has  been  gnilty  of  a  mistake  which  in  law  amounts 
to  a  conversion.  That  which  he  did,  he  did  as  the  servant  or  agent  of 
the  owner :  and  he  was  not  less  the  agent  of  the  owner,  because,  meaning 
to  act  bond  fide  in  that  character,  he  has  fallen  into  a  mistake.  I  think 
an  act  amounting  to  a  Conversion  is,  under  such  circumstances,  a  joint 
conversion  by  master  and  owner ;  more  particularly  where,  as  here,  the 
latter  has  done  no  act  to  repudiate  or  sever  the  relation.  So  far  from  hav- 
ing done  so,  he  seems,  as  the  jury  have  found,  to  have  adopted  the  mas- 
*80Q1  *®^'®  ^^^'  *^^^^  question  was  left  to  the  jury ;  and  their  find- 
-^  ing  upon  it  removes  all  doubt.  I  am  clearly  of  opinion  that  this 
action  is  maintainable  against  both  defendants. 

With  regard  to  the  damages, — no  evidence  was  given  on  the  part  of 
the  defendants  to  control  them.  The  only  materials  that  were  laid 
before  the  jury,  were,  proof  of  the  cost  price  of  the  salt  here,  and  of 
the  sum  paid  by  the  plaintiff  on  account  of  freight.  With  this  evidence 
before  them,  the  question  for  the  jury  was,  what  was  the  amount  of 
damage  the  plaintiff  had  sustained  by  the  unauthorized  sale  of  the  salt 
at  Bahia.  They  found  that  the  value  of  the  salt  to  the  plaintiff  at  the 
time  of  the  sale,  was,  the  invoice  price,  and  the  freight  paid  for  its  car- 
riage. I  cannot  say  that  they  have  done  wrong.  As  far  as  the  defend- 
ants are  concerned,  it  meets  the  justice  of  the  case :  and,  indeed,  it 
hardly  amounts  to  an  indemnity  to  the  plaintiff,  for,  he  loses  the  interest 
of  his  money.  The  verdict  certainly  passed  upon  an  understanding  that 
no  action  would  be  brought  upon  the  charter-party :  I  therefore  think  it 
should  stand  only  upon  the  plaintiff's  entering  into  an  undertaking  to 
that  effect; 

As  to  the  point  made  by  my  brother  Bytes  on  behalf  of  the  defendant 
Ord,  although  I  entertain  no  doubt  upon  it,  yet,  as  it  is  a  point  of  such 
general  interest,  and  I  have  no  very  distinct  recollection  of  the  authori- 
ties bearing  upon  it,  I  should  like  to  take  time  to  consider  it. 

CoLTMAN,  J.  I  am  of  opinion  that  it  was  not  necessary  for  the 
plaintiff  in  this  case  to  produce  the  charter-party.  This  is  not  like  the 
ordinary  case,  where  it  comes  out  from  the  plaintiff's  evidence  that  there 
is  a  contract  in  writing  not  produced.  Here,  a  contract  in  writing 
embodying  all  the  terms  upon  which  the  goods  were  to  be  carried,  except 
*ft1  m  ^^®  ^**'®  ^^  freight,  ♦was  produced.  If,  in  order  to  sustain  this 
-^  action,  it  had  been  essential  to  ascertain  the  amount  of  freight 
agreed  to  be  paid,  it  would  have  been  necessary  to  produce  the  charter- 
party.  Or,  if  the  charter-party  contained  any  collateral  agreement 
which  had  any  bearing  upon  the  contract  to  carry,  the  defendants  might 
have  produced  it. 

As  to  the  conversion,  it  appears  to  me,  that,  although  the  act  of  the 
master  in  disposing  of  the  cargo  at  Bahia,  was  at  variance  with  the 
authority  given  him  by  the  owner  of  the  cargo,  it  was  not  without  the 
general  scope  of  the  authority  conferred  upon  him  by  the  owner  of  the 
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ship.  The  master  is  to  act,  in  a  case  of  sudden  emergency  and  difficulty, 
according  to  the  best  of  his  judgment.  The  owner  appoints  the  captain: 
and  he  is  hound  to  choose  a  man  of  sound  judgment  and  discretion. 

With  regard  to  the  damages,  .1  must  confess  I  do  not  see  that  a  more 
reasonable  and  equitable  measure  could  have  been  adopted:  and  I  think 
the  justice  of  the  case  will  be  answered,  if  the  plaintiff  gives  the  under- 
taking suggested. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  bill  of  lading 
was  the  proper  evidence  of  the  delivery  of  the  goods  to  the  defendants 
for  the  purpose  of  being  carried  from  Liverpool  to  Calcutta.  The  char- 
ter-party, if  produced,  would  not  have  proved  a  contract  to  carry.  And 
it  was  not  essential  to  the  plaintiff's  case  to  show  the  rate  of  freight. 

As  to  the  master's  discretion,  I  agree  with  my  brother  Coltman,  that 
the  owner  gives  the  master  a  general  discretion  to  act,  in  cases  of  emer- 
gency, in  such  a  way  as  to  bind  him.  Here,  the  master  has  exercised 
that  discretion  bond  fide,  but  erroneously.  I  think  both  owner  and 
master  are  responsible  for  the  consequences. 

*I  also  think  the  jury  were  well  warranted  in  giving  the  damages  r»oi  i 
they  did.  I  do  not  very  well  see  how  else  they  could  estimate 
the  value  of  the  goods  to  the  shipper,  than  by  taking  the  cost  price,  and 
adding  thereto  the  expense  incurred  in  getting  them  towards  the  mer- 
chant. What  the  cargo  fetched  by  a  forced  sale  at  Bahia,  clearly  was  no 
fair  test.     The  plaintiff  did  not  want  the  goods  there. 

y.  Williams,  J.  I  am  of  the  same  opinion.  Without  producing  the 
charter-party,  the  plaintiff  made  out  a  perfect  case  against  Ord.  And, 
as  soon  as  the  relation  of  master  and  owner  was  made  out  between  Ord 
and  Nutting,  the  latter  became  liable  for  the  act  of  the  former.  With 
respect  to  the  damages,  I  entirely  agree  with  the  rest  of  the  court. 

Cur,  adv.  vuU. 

On  a  subsequent  day,  the  lord  chief  justice  intimated  that  the  court 
were  desirous  of  conferring  with  the  rest  of  the  judges  upon  the  point 
reserved,  before  they  decided  upon  granting  a  rule. 

ByleBj  Serjt.,  in  the  following  term,  intimated  to  the  court  that  he  was 
instructed  to  abandon  the  additional  point  upon  which  he  had  asked  for 
a  rule  on  behalf  of  Ord.     Consequently  there  was  No  rule. 


♦TARLETON  v.  SHINGLER.     April  20.  [*812 

A  biU  at  three  months,  drawn  by  A.  and  accepted  by  B.,  for  A/s  accommodation,  was  endorsed  and 
sent  by  pest  by  A.  to  C.  for  Yalue.  C.  returned  the  biU,  insisting  npon  having  one  at  two 
months  instead.  A.  thereupon  altered  the  bill,  by  making  it  payable  at  (too  instead  of  three 
months,  and  again  sent  it  to  C.  There  was  no  eridence  that  B.  knew  of  the  alteration  at  Uie 
time ;  bat  there  was  evidence  to  show  that  he  subsequently  assented  to  its  being  treated  as  a 
<t0O  months'  bill :— Held,  that  the  bill  was  weU  declared  on  as  a  two  months'  bill,  and  that  it 
waa  not  avoided  by  the  alteration. 

vol.  VII — 68  2t2 
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This  was  an  action  apon  a  bill  of  exchange,  by  endorsee  against 
acceptor.  The  bill  was  declared  on  as  a  bill  for  461.  10».,  drawn  on  the 
2d  of  October,  1847,  by  one  Gourlay,  payable  two  months  after  date,  to 
Gourlay  or  order,  endorsed  by  Gourlay,  to  one  Gardner,  and  by  Gardner 
to  the  plaintiff. 

The  defence  was,  that  the  bill  had  been  altered  in  a  material  part  after 
It  was  i88ued.(a)  Gardner,  who  was  called  to  explain  the  circumstances 
under  which  the  alteration  took  place,  made  the  following  statement  :— 

Gourlay,  the  drawer,  was  a  surgeon  residing  at  Maidley,  in  Shropshire. 
The  defendant  was  a  tradesman  at  Iron  Bridge,  a  few  miles  distant  from 
Maidley.  The  witness,  Gardner,  was  an  apothecary  residing  in  Birming- 
ham. Gardner  was  the  holder  for  value  of  a  former  bill,  for  the  same 
amount  as  the  bill  in  question,  which  had  been  accepted  by  the  defendant, 
for  Gourlay's  accommodation,  but  which  had  not  been  paid  at  maturity. 
The  bill  declared  on  was  drawn,  accepted,  and  endorsed  as  a  bill  at  thru 
months*  date,  and  sent  by  Gourlay  to  (Jardner,  in  lieu  of  the  former  bill, 
by  post.  Gardner,  having  expected  to  receive. an  acceptance  at  tm 
months,  returned  the  bill  to  Gourlay,  insisting  upon  having  a  bill  at  the 
♦8131  ^^^^*®^  ^^*'®  •  ^^^  *^^  *^®  course  of  a  post  or  two  he  received  the 
bill  back  altered  to  a  two  months'  bill. 

In  order  to  show  that  the  alteration  had  been  assented  to  by  the  defend- 
ant, several  letters  were  put  in,  in  which  he  asked  for  time,  and  which 
treated  the  bill  as  a  two  months*  bill. 

CoLTMAN,  J.,  before  whom  the  cause  was  tried  at  the  last  assizes  at 
Stafford,  left  it  to  the  jury  to  say  whether  the  alteration  had  been  assented 
to  by  the  defendant,  reserving  to  him  leave  to  move  to  enter  a  nonsuit, 
in  the  event  of  the  jury  finding  that  question  in  the  affirmative,  on  the 
ground  that  the  stamp  had  already  been  exhausted. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  !«.,  the  bill  hav- 
ing been  paid  before  the  trial. 

Talfourd^  Serjt.,  in  pursuance  of  the  leave  reserved  to  him,  now  moved 
to  enter  a  nonsuit.  The  bill  was  a  complete  instrument  before  it  was 
transmitted  to  Gardner,  and  the  efficacy  of  the  stamp  exhausted :  the 
subsequent  alteration,  therefore,  was  altogether  inoperative.  The  only 
case  that  approaches  this,  is,  Downes  v.  Richardson,  5  B.  &;  Aid.  674. 
There,  three  persons  joined  as  drawer,  acceptor,  and  first  endorser,  in 
making  an  accommodation  bill,  which  was  afterwards  issued  for  value  to 
J.  S.  Previously  to  its  being  so  issued^  its  date  had  been  altered :  and  it 
was  held,  that,  the  acceptor  having  assented  to  the  alteration  when  he 
Avas  informed  of  it,  it  was  no  answer  to  an  action  against  him  on  the  bill, 
that  the  bill  had  been  so  altered  without  the  consent  of  the  drawer  and 
first  endorser  ;  and  that  a  fresh  stamp  was  not  hecessary  in  consequence 
^f  such  alteration,  the  bill  having  been  altered  before  it  was  issued  in  point 

(a)  Thie  defence  wu  not  speci&lly  pleaded.    As  to  the  necessity  for  so  doing,  see  Bjles  oa  Bills, 
&th  edit  243,  244^  and  the  anthorities  there  referred  to. 
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• 

of  latffj  for,  that  an  accommodation  bill  is  not  issued  until  it  is  in  the 
hands  of  some  person  *who  is  entitled  to  treat  it  as  a  security  r4iQi4 
available  in  law.  But,  in  that  case,  the  alteration  took  place  before  ^ 
the  bill  was  issued ;  whereas,  here,  the  bill  had  been  endorsed  and  trans- 
mitted to  a  holder  for  value,  [Wilde,  C.  J,  Was  it  a  complete  bill, — 
a  security  available  in  law, — ^before  Gardner  agreed  to  take  it  ?]  It  is 
submitted  that  it  was  a  completer  and  valid  instrument  the  moment  it 
passed  out  of  the  hands  of  Gourlay. 

WiLDB,  C.  J.  I  think  this  is  a  very  clear  case.  It  was  no  more  than 
if  all  the  three, — Gourlay,  Shingler,  and  Gardner, — had  met,  and,  before 
the  bill  had  passed  out  of  the  hands  of  the  payee,  the  alteration  had  been 
made  with  the  acceptor's  assent. 

The  rest  of  the  court  concurring.  Rule  refused. 


TIMOTHY  V.  FARMER,    Apra  20. 

A  plMk  of  not  poBMSsed  to  an  aotion  of  treflpafa,  takes  the  case  out  of  the  Jnriadiotion  of  the  new 

cottnty-oourts. 

This  was  an  action  of  trespass  brought  against  the  defendant,  for, 
amongst  other  things,  placing  a  ladder  in  the  fore-court  of  and  belong- 
ing to  a  messuage  at  Peckham,  in  the  county  of  Surrey,  in  the  plaintiff's 
occupation.  The  defendant  pleaded  not  guilty  and  not  possessed.  And 
at  the  trial,  at  the  last  Surrey  assizes,  the  plaintiff  obtained  a  verdict  for 
40«.,  WiGHTMAN,  J.,  the  presiding  judge,  declining  to  certify. 

Manning^  Serjt.,  now  moved  for  leave  to  enter  a  suggestion,  under  the 
9  &;  10  Vict.  c.  95,  to  deprive  the  plaintiff  of  costs,  on  the  ground  that 
the  action  should  have  been  brought  by  plaint  in  the  *county-court.  r^cyy  r 
[Cresswbll,  J.  Is  not  this  within  the  proviso  in  s.  58,  that  the 
county  court  shall  not  have  cognisance  of  any  action  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditaments  shall  be  in  question  ?]  The 
title  was  not  nece$$artly  in  question  here ;  and  the  affidavits  show  that  in  fact 
it  wan  not  brought  in  question  at  the  trial.  [Cresswell,  J.  The  defend- 
ant pleaded  not  possessed.]  It  will  be  a  fearful  penalty  on  the  parties, 
if  by  pleading  that  plea,  they  are  to  be  deprived  of  the  benefit  of  the 
statute. 

WiLDK,  G.  J.  By  pleading  not  possessed,  you  put  the  plaintiff  to 
proof  of  his  title.  How  does  he  prove  a  trespass  without  proving  his 
title? 

The  rest  of  the  court  concurring,  Rule  refused. 
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BATHER  V.  BRAYNB  and  Another.     April  21. 

The  court  reftued  to  set  aside  u  frivoloaB,  a  demurrer  to  a  replication  to  a  plea  of  /t6«niai  ifs«. 
mentum,  in  trespaM  for  mesne  profits,  setting  np  the  judgment  in  ejectment  by  way  of  estoppel 

Trespass  for  mesne  profits,  after  a  recovery  in  ejectment.  Plea,  lib- 
erum  tenementum  in  one  of  the  defendants.  Replication,  setting  np  the 
judgment  in  ejectment  by  way  of  estoppel.  To  this  replication,  the 
defendants  demurred. 

Talfourd,  Serjt.,  moved  that  the  demurrer  might  be  set  aside  as  frivo 
lous.  He  submitted,  that,  it  having  been  distinctly  settled,  in  Aslin  r. 
Parker,  2  Burr.  665  (1  Smith's  Leading  Cases,  264),  Doe  v. 
*8161  *Wright,  10  Ad.  &  E.  763,  2  P.  D.  672,  and  Doe  r.  Hud- 
■•  dart,  2  C.  M.  &  R.  316, 5  Tyrwh.  846,  that  the  judgment  in  eject- 
ment is  an  estoppel,  the  court  would  not  now  throw  doubt  upon  those 
decisions  by  allowing  the  matter  to  be  argued  again.  [Gresswell,  J. 
Doe  V,  Wright  was  argued  at  very  great  length.  If  we  decided  the  same 
way,  and  a  writ  of  error  were  brought,  it  would  be  difficult  to  say  that 
the  writ  of  error  was  frivolous.  I  am  far  from  wishing  to  throw  a  doubt 
on  the  case  of  Doe  v.  Wright.  But  the  defendants  have  a  right  to  have 
the  matter  put  in  a  course  for  decision. by  a  court  of  error.]  K  the 
court  think  the  demurrer  ought  to  stand,  it  may  probably  be  allowed  to 
stand  for  an  early  day. 

Wilde,  G.  J.  The  decision  in  Doe  v.  Wright  not  having  been  affirmed 
in  error,  I  think  we  ought  not  to  deprive  the  defendants  of  the  opportu- 
nity of  questioning  it  by  writ  of  error.  We  cannot  say  that  the  demurrer 
is  altogether  frivolous  and  without  any  pretence.  Nor  do  I  see  anything 
in  this  case  to  warrant  us  in  taking  it  out  of  the  ordinary  course. 

The  rest  of  the  court  concurring,  Rule  refuBed.(a) 

(a)  See  the  argoment  of  the  demmrer,  8  Man.  O.  t  S. 


*817]  *M'LEAN  v.  PHILLIPS.    Apnl  28. 

Payment  of  money  into  court  generally  npon  the  whole  declaration  does  not  disentitle  the  defend- 
ant to  the  general  costs  of  the  cause,  where  he  afterwards  obtains  Judgment  aa  in  oaes  of  a 
nonsuit. 

Assumpsit,  for  goods  sold  and  delivered,  work  and  materials,  and 
money  due  upon  an  account  stated. 

Plea,  to  the  whole  declaration,  payment  into  court  of  180^.,  and  no 
damages  ultra. 

Replication,  damages  uUrd, 

Issue  was  joined  on  the  7th  of  April,  1848,  and,  in  the  following  Hilary 
term,  the  defendant  obtained  judgment  as  in  case  of  a  nonsuit,  the  plain- 
tiff having  failed  to  proceed  to  trial,  pursuant  to  a  peremptory  under- 
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taking  he  had  entered  into  to  try  at  the  sittings  after  Trinity  term, 
1848. 

Upon  the  taxation  of  costs,  the  master  allowed  the  plaintiflf  his  full 
costs  up  to  the  time  of  taking  the  money  out  of  court,  setting  them  oiF 
against  the  defendant's  subsequent  costs. 

Kingdoriy  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  the  master  should  not  review  his  taxa- 
tion. He  insisted  upon  the  authority  of  Crosby  v.  Olorenshaw,  2  M.  & 
Sel.  335,  and  Postle  v.  Beckington,  6  Taunt.  158,  that  the  defendant 
was  entitled  to  his  full  costs  from  the  commencement  of  the  suit ;  and 
that,  if  the  plaintiff  was  entitled  to  any  costs  at  all,  the  utmost  he  could 
be  entitled  to  would  be,  costs  as  upon  an  immaterial  issue. 

*Hanee  now  showed  cause.  The  point  has  never  been  distinctly  ^^^^  g 
decided.  By  paying  money  into  court,  the  defendant  admits  that 
the  action  was  rightly  brought.  The  policy  of  the  law,  therefore,  clearly 
is,  to  ^ve  the  plaintiff  his  costs  up  to  that  time.  It  was  only  in  the  fur- 
ther prosecution  of  the  action  that  the  plaintiff  was  wrong ;  and  to  that 
extent  only  should  he  be  visited  with  costs.  Seamon  v.  Bridge,  8  T.  R. 
408,  and  Lorck  v,  Wright,  8  T.  R.  486,  are  distinct  authorities  to  show 
that  the  plaintiff  is  entitled  to  costs  up  to  the  time  of  the  payment  into  court. 

Kingdon  was  not  called  upoYi  to  support  his  rule. 

Wilde,  C.  J.  If  the  plaintiff  had  terminated  the  cause  in  an  early 
stage,  he  would  undoubtedly  have  been  entitled  to  costs  up  to  the  time 
of  the  payment  into  court.  But,  as  he  has  not  thought  fit  to  adopt  that 
coarse,  and  has  allowed  the  defendant  to  obtain  judgment  as  in  case  of 
a  nonsuit,  I  think  the  latter  is  entitled  to  costs  as  if  the  cause  had  pro- 
ceeded to  trial,  and  he  had  obtained  a  verdict  or  a  nonsuit.  The  rule  for 
reviewing  the  taxation  must,  therefore,  be  made  absolute. 

The  rest  of  the  court  concurring.  Rule  absolute. 


*WINN  V.  NICHOLSON.     May  3.  [♦819 

Bj  an  order  of  reference  made  by  consent,  it  was  stipulated,  among^st  other  things,  that  certain 
items  in  an  account  annexed  to  the  order  should  be  taken  as  admitted  between  the  parties. 
The  arbitrator  baring  made  his  award, — the  ooart  refused  to  amend  the  order,  and  refer  the 
matter  back,  upon  affidarits  showing  a  mistake  by  the  clerk  of  the  plaintiffs'  attorney  in  the 
copying  of  one  of  the  admitted  items. 

Bt  an  order  made  by  consent  at  chambers,  this  cause  and  all  matters 
in  difference  in  a  suit  pending  between  the  parties  in  Chancery,  were 
referred  to  a  barrister ;  and  it  was,  amongst  other  things,  provided,  that, 
**  upon  the  said  reference,  the  said  parties  respectively  shall  admit  before 
the  said  arbitrator,  and  the  said  arbitrator,  upon  the  said  reference,  and 
in  making  his  said  award,  shall  take  and  receive,  the  account  hereunto 
annexed,  and  marked  A.,  to  be  a  correct  account  and  statement  (except 
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as  hereinafter  is  excepted)  of  the  accounts  between  the  said  parties ;  and 
that  the  said  arbitrator,  in  making  his  said  award,  shall  (except  as  afore- 
said) view  and  consider  and  award  upon  the  rights  and  liabilities  of 
either  of  the  said  parties  with  reference  to  the  several  items  in  the  said 
account  specified  and  set  forth,  in  precisely  the  same  manner  as  he  would 
have  done  had  the  same  been  legally  proved  before  him  upon  the  said 
reference :  provided,  nevertheless,  that  the  several  items  in  the  said 
account  marked  A.  B.  C.  D.  E.  F.  6.  H.  I.  E.  L.  shall  not  be  taken  to 
be  included  in  the  said  admission,  nor  shall  the  said  arbitrator  take  or 
consider  the  same  as  admitted ;  and  that  it  shall  be  open  and  admissible 
for  the  plaintiff  in  the  said  action  to  call  upon  the  defendant  for  proof 
of,  and  to  contend  that  the  defendant  is  not  entitled  to  recover  or  have 
credit  in  the  said  action  or  suit  for,  the  said  several  items  in  the  said 
account  marked  respectively  F.  G.  H.  I.  K.  L.,  and  for  the  defendant 
in  the  said  action  to  call  upon  the  plaintiff  for  proof  of,  and  to  contend 
that  the  plaintiff  is  not  entitled  to  recover  or  have  credit  in  the  said 
*ft9m  **^^^^'^  ®^  ^^^*  ^^^y  ^^®  ®*^^  several  items  in  the  said  account 
-*  marked  respectively  A.  B.  C.  D.  £. :  and  that,  in  case  the  vali- 
dity of  any  award,  or  any  such  altered  or  amended  or  supplemental 
award,  as  are  hereinafter  mentioned,  made  by  the  said  arbitrator,  shall 
be  disputed  or  impeached  by  either  of  the  said  parties,  in  the  whole  or  in 
part,  in  any  of  Her  Majesty's  courts  of  law  or  equity,  the  same  shall 
not  be  set  aside,  but  the  same  shall  from  time  to  time  be  referred  back 
by  the  court  in  which  the  same  shall  be  so  impeached,  upon  such  terms 
as  it  shall  think  just  and  reasonable,  to  the  said  arbitrator,  who  shall 
thereupon,  from  time  to  time,  within  such  time  as  the  said  court  shall 
order,  have  power  to  alter  or  amend  the  said  award,  or  to  make  a  fresh 
or  supplemental  award,  with  or  without  hearing  or  receiving  further  or 
additional  evidence  :  and  the  said  award  so  altered  or  amended,  and  any 
fresh  or  supplemental  award  to  be  made  as  aforesaid,  shall  be  deemed 
and  taken  as  an  award  made  under  and  by  virtue  of  this  order,  and  be 
binding  upon  the  said  parties  respectively." 

Among  the  items  on  the  debtor's  side  of  the  account,  were  the  two 
following : — 

"  1842.  Feb.  Balance  of  accounts  for  money  received  by 

the  defendant  for  the  plaintiff  .     .     .   -£768    2    8 

"1843.  J'eS.  Ditto  ditto 460  11    4'' 

The  clerk  to  the  plaintiff's  attorneys,  in  making  a  copy  of  the  account 
to  annex  to  the  order  of  reference,  by  mistake  inserted  therein  460/,  111. 
4d.  as  the  balance  due  in  February,  1842,  instead  of  758/.  2#.  M.  And 
the  arbitrator,  when  he  made  his  award,  acting  upon  the  erroneous  state- 
ment furnished  to  him,  credited  the  plaintiff  with  the  460/.  11«.  44.,  instead 
of  768/.  2«.  8d. 

♦8211       *  Wells^  upon  an  affidavit  of  these  facts,  moved  for  a  rule  to  show 
cause  why  the  order  of  reference  and  the  accounts  annexed  thereto 
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should  not  be  amended,  and  the  award  referred  back  to  the  arbitrator, 
for  the  purpose  of  correcting  the  error.  [Wilde,  C.  J.  What  autho- 
rity have  you  for  that  ?]  It  must  be  conceded  that  there  is  no  case 
exactly  parallel  in  its  circumstances  with  the  present :  but  there  are  cases 
which  afford  a  very  close  analogy  to  it.  In  Price  v.  James,  ^  Dowl.  P. 
C.  435,  where  the  christian  and  surname  of  one  of  the  parties  were  trans- 
posed by  mistake  in  an  order  of  reference,  the  court  allowed  it  to  be 
amended.  Pearman  v.  Carter,  2  Chitt.  Rep.  29,  also  shows  that  there 
may  be  cases  in  which  the  courts  will  grant  this  indulgence.  [Wilde,  C.  J. 
The  order  in  Price  v.  James  purported  to  be  made  in  a  cause  which  did  not 
exist,  and  the  mistake  was  the  act  of  the  officer  of  the  court.  Pearman  t». 
Carter  is  rather  a  strong  authority  against  you.]  In  Evans  v.  Senor,  f 
Taunt.  662,  it  was  held  that  the  court  will  amend  an  order  of  reference  at 
nisi  prius,  made  a  rule  of  court,  by  inserting  such  omitted  matters  as  are 
incident  to  the  substance  of  the  agreement  between  the  parties.  There, 
the  parties  had,  by  their  respective  counsel,  agreed  at  nisi  prius  to  enter 
into  a  rule  of  court,  that  the  defendant  should  sell  certain  premises  to 
the  plaintiff  at  a  valuation :  an  order  of  nisi  prius  was  accordingly  drawn 
up,  but  it  contained  no  agreement  that  the  defendant  should  make  a  good 
title  to  the  premises,  or  execute  any  conveyance.  The  defendant  after- 
wards disclaimed  the  agreement,  and  refused  to  make  a  title.  A  rule 
nisi  was  obtained  to  amend  the  order  of  nisi  prius,  by  inserting  the  words 
"  that  the  defendant  should  make  a  good  title,  and  execute  a  conveyance 
of  the  premises."  And  Gibbs,  C.  J.,  *said :  "  We  think  the  amend-  r#Q29 
ment  may  be  made :  the  court  are  in  possession  of  the  order,  by* 
its  having  been  made  a  rule  of  court.  They  cannot  add  anything  which 
requires  the  consent  of  the  parties ;  but  they  can  add  that  which  the 
parties  in  the  legal  effect  of  their  contract  assented  to ;  and  we  do  not 
think  we  make  a  very  wide*6tretch  of  authority,  in  saying,  that,  if  the 
rule  is  that  the  plaintiff  shall  become  a  purchaser  of  the  premises  upon 
payment  of  the  price  named,  it  involves  the  term  that  the  vendor  shall 
convey  to  him  that  for  which  he  is  to  pay  the  money."  [Wilde,  C.  J- 
That  which  was  added  there,  was  something  that  was  essential  to  make 
the  order  of  reference  available  at  all.  It  has  not  much  bearing  upon  this 
case  :  and  I  cannot  help  thinking  there  is  a  little  inaccuracy  in  the  report. 
The  strongest  case  I  remember  is  that  of  Hall  and  Hinds,  in  re,  2  M.  & 
G.  847,  3  Scott,  N.  R.  250.  There,  certain  disputes  and  differences 
between  A.  and  B.  were  referred  to  the  arbitrament  of  three  merchants. 

A.  admitted  before  the  arbitrators  that  a  sum  of  143/.  15s.  lid.  was  due 
from  him  to  B.,  but  the  latter  claimed  a  larger  sum ;  and  the  arbitrators 
found,  that,  in  reality  n  further  sum  of  75Z.  4«.  Id.  was  due  from  A.  to 

B.  Instead,  however,  of  adding  these  two  sums  together,  and  directing 
A.  to  pay  the  aggregate  amount  to  B.,  the  arbitrators  by  mistake  deducted 
the  latter  sum  from  the  former,  and,  by  a  further  mistake,  directed  that 
fir.  should  pay  the  difference  to  A.     Upon  an  affidavit  of  these  facts  by 
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two  of  the  arbitrators  (the  third  declining  to  join  in  the  affidavit),  the 
court  set  aside  the  award,  on  the  ground  that  the  arbitrators  had  eri- 
dently  failed  to  express  in  the  award  the  intention  of  their  own  minds, 
and  that  the  mistake  and  act  of  carelessness  were  so  gross  as  to»  amount, 
in  the  judicial  sense  of  the  term,  to  migconduct  on  the  part  of  the  arbi- 
^Qi)cyy  trators.  J  *That  case  was  cited  in  Phillips  v,  Erans,  12  M.  k  W. 
-'  309,  but  did  not  receive  much  approbation.  In  Howett  t?.  Clement, 
8  Scott,  N.  R.  851,  an  arbitrator  having  made  an  award  in  which  the 
plaintiff  was  described  bj  a  wrong  christian  name,  the  court  sent  it  back 
to  him  to  correct, — the  order  of  reference  containing  a  clause  for  referring 
it  back  for  amendment.  The  present  case  is  certainly  one  in  which  the 
court  would  feel  disposed  to  assist  the  party  by  an  amendment,  if  at  all 
consistent  with  precedent. 

Wilde,  G.  J.  It  appears  to  me  that  the  court  has  no  power  to  accede 
to  this  application.  No  authority  has  been  shown  for  it.  The  only  case 
that  is  at  all  analogous,  is  that  of  Evans  v.  Senor ;  and  that  is  very  dis- 
tinguishable. There,  the  defendant  had  entered  into  a  rule  of  court 
whereby  he  contracted  to  sell  certain  premises  to  the  plaintiff,  and  he 
afterwards  refused  to  convey.  An  application  wa^  made  to  the  court  to 
amend  the  order  of  reference,  by  inserting  therein  words  amounting  to 
an  undertaking  on  the  defendant's  part  to  convey.  I  observe  that  the 
remarks  of  Lord  Chief  Justice  Gibbs  are  confined  to  so  much  of  the 
application  as  relates  to  the  execution  of  a  conveyance.  He  says  that 
the  court  "  cannot  add  anything  which  requires  the  consent  of  the  par- 
ties ;  but  they  can  add  that  which  the  parties  in  the  legal  effect  of  their 
contract  assented  to :  and  we  do  not  think  we  make  a  very  wide  stretch 
of  authority,  in  saying,  that,  if  the  rule  is  that  the  plaintiff  shall  become 
a  purchaser  of  the  premises  upon  payment  of  the  price  named,  it  involves 
the  term  that  the  vendor  shall  convey  to  him  that  for  which  he  is  to  pay 
the  money."  Nothing  whatever  is  said  about  making  title.  The  court 
thought  they  were  only  adding  that  which  was  already  substantially 
♦824 1  *®™^^*J^^^  ^^  *^^  order,  (fr  necessarily  consequential  to  what  was 
expressed  in  it,  and  essential  to  render  the  order  effectual.  That 
which  we  are  asked  to  do  here,  is  altogether  different :  it  is,  to  vary  the 
order.  The  defendant  agrees  to  refer  an  account  containing  an  item  by 
which  he  admits  himself  to  be  indebted  in  a  sum  of  460/.  11«.  4<f.  We 
are  asked  to  vary  that,  by  making  him  admit  himself  indebted  in  the 
sum  of  758Z.  2«.  8c£.  If  this  had  been  a  reference  by  bond,  it  is  quite 
clear  that  the  court  could  not  have  interfered.  Nor  can  we,  I  apprehend, 
on  principle,  interfere  on  this  occasion.  It  is  true  that  a  court  of  equity, 
where  the  jurisdiction  for  the  correction  of  mistake  and  fraud  is  very 
extensive,  might,  upon  a  proper  state  of  facts,  interfere  to  set  aside  the 
award.  That,  however,  is  not  the  application  that  is  now  before  us: 
that  which  we  &ro  asked  to  do,  is,  not  to  set  aside  the  award,  but  to  altei 
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the  contract  into  which  the  parties  have  entered.  There  is  no  warrant 
for  such  a  proceeding.     I  therefore  think  there  should  be  no  rule. 

CoLTMAN,  J.  I  should  Certainly  have  felt  glad  to  afford  the  relief 
prayed,  «if  any  authority  for  so  doing  could  have  been  produced.  No 
case,  however,  has  been  found  bearing  any  very  near  resemblance  to  this. 
No  doubt,  the  court  will  correct  the  mistake  of  its  own  officer.  In  a 
case  like  this,  there  can  be  no  relief  but  in  a  court  of  equity. 

Cbesswell,  J.  I  am  of  the  same  opinion.  I  cannot  help  feeling 
surprised  that  advantage  should  be  taken  of  such  an  error.  But,  at  the 
same  time,  I  feel  that  we  have  no  power  to  assist  the  plaintiff. 

V.  Williams,  J.,  concurred.  Rule  refused. 


HUDSON  V.  HASLAM.     May  6,  [*825 

In  an  action  upon  an  agreement  whereby,  in  consideration  of  the  plaintiff's  staying  the  proceed- 
ings in  an  action  against  J.  8.,  the  defendant  promised  to  pay  him  a  certain  sum  out  of  the 
pTooeedd  of  the  sale  of  a  chattel  deposited  with  him  by  J.  S.  for  that  purpose,  the  declaration 
aUeged  that  the  plaintiff,  relying  upon  the  promise  of  the  defendant,  countermanded  the  notice 
of  trial  in  the  action  against  J.  S.,  and  stayed  the  proceedings  : — 

Heldy  thai  a  plea,  that,  after  the  alleged  oonntermand  of  notice  of  trial,  the  plaintiff  further 
oontinned  the  proceedings  against  J.  S.,  concluding  with  a  special  traverse,  was  an  issuable 
plea. 

Pleat — ^that  the  plaintiff  was  not  ready  and  willing  to  accept  and  receive  the  40^  out  of  the  pur- 
chase-money for  the  said  picture,  in  manner  and  form,  Ac. : — Held,  bad,  as  putting  in  issue  an 
immaterial  aUegation. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  several 
times  thereinafter  mentioned,  was,  and  continued  to  be,  an  attorney  of 
Her  Majesty's  superior  courts  of  common  law  at  Westminster ;  that  the 
plaintiff,  to  wit,  on,  &c.,  was  retained,  as  such  attorney,  by  one  Eliza 
Jung,  to  effect  for  her  an  arrangement  with  her  creditors,  and  to  do  and 
perform  for  her  other  business  as  such  attorney  as  aforesaid,  and  the 
plaintiff  did  then,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times,  do  and  perform,  under  the  said  retainer  of  the 
«aid  Eliza  Jung,  and  for  her,  and  at  her  request,  work  and  labour  as  such 
attorney  as  aforesaid,  in  and  about  the  endeavouring  to  effect  an  arrange- 
ment with  her  said  creditors,  and  also  in  and  about  other  the  affairs  and 
business  of  the  said  Eliza  Jung,  and  did  then  also  find  and  provide,  and 
use  and  apply  in  and  about  the  said  work  and  labour,  certain  materials  and 
necessary  things,  at  the  like  request  of  the  said  Eliza  Jung,  and  did  then 
also,  under  the  said  retainer,  pay,  lay  out,  and  expend  for  the  said  Eliza 
Jung,  and  at  her  request,  and  for  her  benefit,  divers  moneys  of  him  the 
plaintiff,  for  and  in  respect  of  which  said  several  premises  the  plaintiff  then 
reasonably  deserved  to  have  of  the  said  Eliza  Jung  a  certain  sum  of  money, 
to  wit,  85/.  Is.  lid, ;  that  the  plaintiff  not  having  been  paid  any  portion 
of  the  last-mentioned  sum,  or  any  money  whatever,  by  the  said  Eliza 
Jung,  and  not  having  been  in  any  manner  paid  or  rewarded  for  his  said 
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*«9fiT  work  and  labour,  materials,  *and  advances,  and  not  being  able  to 
-*  obtain  any  payment,  compensation,  or  reward  whatever  therefor 
from  the  said  Eliza  Jung,  although  repeated  applications  were  made  tc 
her  h^  the  plaintiff  in  that  behalf,  he,  the  plaintiff,  on  the  27th  <tf  May, 
1817,  caused  to  be  issued  out  of  the  court  of  our  lady  the  Queen  of  the 
Bench  a  certain  writ  of  summons,  directed  to  the  said  Eliza  Jung,  in  an 
action  of  debt,  &c.  The  declaration  then  set  out  the  proceedings  in  that 
action  down  to  notice  of  trial,  and  averred,  that  the  now  defendant  was, 
and  during  all  the  time  aforesaid  continued  to  be,  an  attorney  of  Her 
Majesty's  superior  courts  of  law  at  Westminster,  and  that  he,  the  now 
defendant,  did  in  fact  act  as,  and  was,  the  legal  and  professional  adviser 
of  the  said  Eliza  Jung  in  and  throughout  the  said  proceedings  of  and  in 
the  said  action  so  brought  against  her  by  the  now  plaintiff  as  aforesaid: 
that,  the  said  action  being  and  remaining  so  pending  against  the  said 
Eliza  Jung  as  aforesaid,  and  the  said  issue  therein  joined  as  aforesaid 
being  so  about  to  be  tried  at  the  said  next  assizes  for  the  county  of 
Surrey,  as  aforesaid,  and  the  defendant,  as  such  legal  and  professional 
adviser  of  the  said  Eliza  Jung  as  aforesaid,  to  wit,  on,  &c.,  last  afore- 
said, and  on  divers  other  days  and  times  before  the  day  next  herein* 
after  mentioned,  having  applied  to  and  requested  the  plaintiff  to  stay 
the  proceedings  of  and  in  the  said  action,  and  to  come  to  a  settlement 
of  the  same,  he,  the  defendant,  on  those  several  occasions  acting  on  the 
behalf  of  the  said  Eliza  Jung,  the  said  Eliza  Jung,  to  wit,  on  the  27th 
of  July,  1847,  caused  to  be  sent  and  delivered  to  the  defendant  a 
certain  painting  or  picture  of  hers,  in  frame,  accompanied  by  a  certain 
letter  written  by  her  the  said  Eliza  Jung,  to  the  defendant,  whereby 
she  informed  the  defendant  that  that  letter  would  accompany  a  paints 
ing  of  hers,  in  frame,  being  a  copy  of  the  celebrated  Murillo,  of  "  The 
*8*?71  *I"^*^^  St.  John  and  the  Lamb,'*  the  original  of  which  was  in 
the  National  Gallery ;  that  she  had  to  request  the  defendant  to 
use  his  best  endeavours  to  find  a  purchaser  for  it  at  the  price  of  forty 
guineas,  or  any  sum  beyond  that,  which  he  the  defendant  should  think 
that  she  the  said  Eliza  Jung  ought  to  have  for  it,  for,  that  she,  the  said 
Eliza  Jung,  was  assured  by  good  judges  that  she  ought  to  have  50/.  or 
60L  for  it ;  and  that,  if  the  said  picture  should  be  sold,  the  defendant 
should  pay  40/.  out  of  the  purchase-money  to  the  plaintiff,  on  her 
account ;  and  that,  in  the  meanwhile,  the  defendant  should  hold  the  said 
picture,  not  to  be  parted  with  to  her  the  said  Eliza  Jung,  .or  to  any  other 
person,  except  upon  payment  to  the  plaintiff  of  the  said  sum  of  40/.  or 
upon  her  the  said  Eliza  Jung  producing  to  the  defendant  the  plaintiff's 
receipt  for  that  amount ;  that  she  the  said  Eliza  Jung  sent  the  defendant 
a  copy  of  that  letter,  and  should  feel  much  obliged  if  the  defendant 
would  do  her  the  favour  to  write  at  the  foot  of  such  copy  a  few  lines  to 
the  plaintiff,  just  to  say  that  the  picture  above  referred  to  had  been  by 
her  the  said  Eliza  Jung  sent  to  the  defendant,  and  that  he  the  defendant 


7  MANNING,  GRANGER,  &  SCOTT.  827 

consented  to  hold  the  same  upon  the  terms  mentioned  in  the  letter  of 
which  the  above  was  a  copy,  and,  in  the  event  of  a  sale,  would  pay  over 
such  sum  as  above  directed, — as  by  the  said  letter  of  the  s^^id  Eliza 
Jung  Would  appear.  Averment,  that  the  defendant,  then  to  wit,  on 
the  day  and  year  last  aforesaid,  accepted  and  received  the  said  picture 
and  letter  into  his  possession,  and  thereupon,  to  wit,  on  the  28th  of  July, 
1847,  in  pursuance  of  and  in  accordance  and  compliance  with  the  said 
letter  of  the  said  Eliza  Jung,  and  the  said  request  therein  in  that  behalf 
contained,  the  defendant  wrote  and  addressed  to  the  plaintiff  a  certain 
letter,  in  which  he  informed  the  plaintiff  that  he  the  defendant  had  received 
from  the  said  Eliza  Jung  the  said  picture,  and  which  he  *con-  r^gog 
sented  and  agreed  to  hold  upod  the  terms  mentioned  in  the  said 
letter  of  the  said  Eliza  Jung  to  him  the  defendant, — of  which  letter  he 
enclosed  the  plaintiff  a  copy, — until  such  time  as  a  party,  to  be  mutually 
agreed  upon  between  the  plaintiff  and  the  defendant,  could  be  met  with, 
who  would  dispose  thereof  upon  the  terms  mentioned  in  the  said  letter 
of  the  said  Eliza  Jung, — as  by  the  said  letter  of  the  defendant  would 
appear  :  that  the  plaintiff  then,  to  wit,  on  the  day  and  year  last  afore- 
said, received  the  said  letter  so  written  and  addressed  to  him  by  the 
defendant  as  aforesaid,  and  also  the  said  copy  of  the  said  letter  so  writ- 
ten by  the  said  Eliza  Jung  to  the  defendant  as  aforesaid  :  that  thereupon, 
to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff,  at  the  defendant's  request,  had  then  pro- 
mised the  defendant  to  accept,  abide  by,  observe,  and  perform  the  terms 
and  conditions  in  the  defendant's  said  letter,  and  in  the  said  letter  of  the 
said  Eliza  Jung,  on  his,  the  plaintiff's  part  to  be  accepted,  abided  by, 
observed,  performed,  and  fulfilled,  and  would  accept  the  said  sum  of  402. 
out  of  the  purchase-money  of  the  said 'picture,  when  sold,  in  full  satis- 
faction and  discharge  of  his  said  claim  and  demand  upon  and  against 
the  said  Eliza  Jung,  and  also  of  the  costs  of  the  said  action  so  by  him 
commenced  against  her  as  aforesaid,  and  also  that  he  the  plaintiff  would 
then  forthwith  countermand  the  said  notice  of  trial  of  the  said  action  so 
depending  against  the  said  Eliza  Jung  as  aforesaid,  the  defendant  then  pro- 
mised the  plaintiff  to  observe,  perform,  and  fulfil  the  said  terms  and  condi- 
tions in  his  said  letter  to  the  plaintiff,  and  in  the  said  letter  of  the  said 
Eliza  Jung  to  him  the  defendant,  contained  on  his,  the  defendant's  part  to 
be  observed,  performed,  and  fulfilled ;  that,  although,  after  the  making  of 
the  defendant's  said  promise,  he,  the  plaintiff,  relying  upon  the  said  pro- 
mise *of  the  defendant,  and  confiding  therein,  did,  to  wit,  on  r^Q{^^K 
the  29th  of  July,  1847,  countermand  his  said  notice  of  trial  in  the  ^ 
said  action  against  the  said  Eliza  Jung,  and  stayed  the  proceedings 
therein  ;  and  although,  after  the  making  of  the  defendant's  said  promise, 
and  before  such  time  as  a  party,  to  be  mutually  agreed  upon  between  the 
plaintiff  and  the  defendant,  could  be  met  with,  who  would  dispose  of  the 
said  picture  on  the  terms  of  the  said  letter  of  the  said  Eliza  Jung,  and 
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before  the  commencement  of  this  suit,  a  reasonable  time  for  the  defend- 
ant to  use  his  best  endeayours  to  find  a  purchaser  for  the  said  picture, 
at  the  price  of  forty  guineas,  elapsed ;  and  although  the  plaintiff  had 
always  been  ready  and  willing  to  accept  and  receive  the  said  sum  of  AOL 
out  of  the  purchase-money  thereof  in  full  satisfaction  and  discharge  of 
his  said  claim  and  demand  upon  and  against  the  said  Eliza  Jung^  and 
of  the  said  costs  of  the  said  action, — ^whereof  the  defendant  had  continu 
ally  had  notice :  yet  the  defendant,  disregarding  his  said  promise,  did 
not  nor  would,  within  such  reasonable  time  as  aforesaid,  use  his  best 
endeavours,  or  any  endeavour  whatever,  to  find  a  purchaser  for  the  said 
picture,  at  the  said  price  of  forty  guineas,  or  any  other  price  whatever, 
but  had  wholly  neglected  and  refused  so  to  do ;  and  although,  after  the 
making  of  the  defendant's  said  promise,  and  within  a  reasonable  time  in 
that  behalf,  he,  the  plaintiff,  was  ready  and  willing  to  agree  with  the  defend- 
ant upon  a  party  who  would  dispose  of  the  said  picture  upon  the  terms  of 
the  said  letters  an^  the  defendant's  said  promise,— of  which  the  defendant, 
within  such  reasonable  time  as  last  aforesaid,  had  due  notice ;  and  although 
the  plaintiff  did,  within  such  reasonable  time  as  last  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  nominate  and  appoint  certain  persons,  to  wit, 
Messrs.  Christie  &  Manson,  of,  &c.,  auctioneers,  to  dispose  of  the  said  pic- 
^  ture,  the  *last-mentioned  persons  being  fit  and  proper  persons  in 

^  that  behalf,  and  ready  and  willing  to  dispose  of  the  same, — of  all 
which  the  defendant  then  had  due  notice,  and  was  then  requested  by  the 
plaintiff  to  agree  upon  the  said  persons  so  by  him  nominated  and  appointed 
as  aforesaid ;  and  although  a  reasonable  time  for  his,  the  defendant's, 
so  agreeing  as  last  aforesaid,  or  himself  nominating  some  other  fit  and 
proper  person  to  dispose  of  the  said  picture  according  to  the  terms  afore- 
said, and  his  said  promise,  had  elapsed  before  the  commencement  of  this 
suit :  yet  the  defendant  did  not  nor  would  agree  upon  the  said  persons 
80  by  the  plaintiff  nominated  and  appointed  as  aforesaid  to  dispose  of  the 
said  picture  as  aforesaid,  nor  did  nor  would  the  defendant  nominate  or 
appoint,  nor  had  he  nominated  or  appointed,  any  other  person  or  persons 
whatever  to  dispose  of  the  said  picture,  but  had  wholly  neglected  and 
refused  so  to  do,  and  the  said  picture  had,  in  consequence  of  the  defend- 
ant's said  breach  of  promise,  remained,  and  still  did  remain,  in  the 
defendant's  possession,  undisposed  of;  whereby  the  plaintiff  had  not 
only  lost  the  said  sum  of  40Z.  so  to  be  paid  to  him  out  of  the  purchase- 
money  of  the  said  picture  if  and  when  the  same  had  been  so  disposed  of 
according  to  the  defendant's  said  promise,  but  he,  the  plaintiff,  had  also, 
by  reason  of  the  premises,  and  of  his  relying  upon  and  confiding  in  the 
^  defendant's  said  promise,  been  hindered  and  delayed  in  his  said  action 
against  the  said  Eliza  Jung,  and  had  also  been  put  to  unnecessary  costs, 
charges,  and  expenses  in  the  said  action,  in  and  about  countermanding 
the  said  notice  of  trial,  and  otherwise ;  and-  the  plaintiff  had  also  been 
unavoidably  put  to  great  costs,  charges,  and  expenses,  to  wit,  amountin^c 
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to  50/.,  in  and  about  performing  his,  the  plaintiff's,  part  of  the  said  terms 
and  conditions  in  the  said  letters  contained,  and  in  and  about  perform- 
ing, and  endeavouring  to  perform,  his  *said  promise,  and  also  m  p^gon 
and  about  endeavouring  to  compel  the  defendant  to  observe,  ^ 
fulfil,  and  perform  his  said  promise,  and  otherwise  in  and  about  the 
premises,  &c. 

The  defendant,  who  was  under  terms  to  plead  issuably,  pleaded,  amongst 
other  pleas,  the  following : — 

That,  after  the  making  of  the  alleged  agreement  between  the  plaintiff 
and  the  defendant,  and  after  the  alleged  countermand  of  notice  of  trial 
in  the  said  action  against  the  said  Eliza  Jung  in  the  declaration  mentioned, 
and  whilst  the  said  action  was  still  pending  and  undetermined,  the  plain- 
tiff further  continued  the  proceedings  in  the  said  action  against  the  said 
Eliza  Jung,  and  then,  to  wit,  on  the  1st  of  March,  1848,  gave  a  further 
notice  of  trial  to  the  said  Eliza  Jung,  of  the  said  issue  so  joined  in  the 
said  action,  for  the  then  next  assizes  to  be  holden  at  K\pgston,  in  and  for 
the  county  of  Surrey ;  without  this  that  the  plaintiff  stayed  the  proceed- 
ings in  the  said  action,  in  manner  and  form  as  in  the  declaration  alleged, 
—concluding  to  the  country. 

The  plaintiff,  treating  this  as  a  non-issuable  plea,  signed  judgment. 

fftigh  HiU^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  judgment  for  irregularity. 

Bovill  now  showed  cause.  The  plea  in  question  is  a  special  traverse 
of  the  allegation  in  the  declaration  that  the  plaintiff  stayed  the  proceed- 
ings in  the  action  against  Eliza  Jung.  There  was  no  express  stipulation 
on  the  plaintiff's  part  that  the  proceedings  should  be  absolutely  stayed: 
and,  if  any  such  stipulation  was  to  be  implied  from  the  terms  of  the  agree- 
ment, the  staying  the  proceedings  was  not  a  condition  precedent ;  the 
omission  to  stay  them  could  only  go  to  part  of  the  consideration,  and 
might  possibly  render  the  plaintiff  ^liable  to  a  cross  action.  In  r«ooo 
Stavers  v.  Curling,  8  N.  C.  355,  3  Scott,  740,  it  is  said  by  this  '■ 
court,  that  *'  the  rule  has  been  established  by  a  long  series  of  decisions 
in  modem  times,  that  the  question  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other,  is  to  be  determined  by  the  inten- 
tion and  meaning  of  the  parties  as  it  appears  on  the  contract,  and  by  the 
application  of  common  sense  to  each  particular  case ;  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression  must  give  way. 
And  one  of  the  means  of  discovering  such  intention,  has  been  laid  down 
with  great  accuracy  by  Lord  Ellenborough,  in  the  case  of  Richie  v. 
Atkinson,  10  East,  295,  to  be  this, — *  that,  where  mutual  covenants  go 
to  the  whole  of  the  consideration  on  both  sides,  they  are  mutual  condi- 
tions, the  one  precedent  to  the  other;  but,  where  the  covenants  go 
only  to  a  party  there  a  remedy  lies  on  the  covenant  to  recover  damages 
for  the  breach  of  it,  but  it  is  not  a  condition  precedent.*  "  The  defend- 
ant's liability  to  perform  his  agreement  arose  immediately  on  the  coun* 
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termand  of  notice  of  trial  in  the  action  against  Mrs.  Jung.  The  alleged 
continuance  of  the  proceedings  by  the  plaintiff,  might  have  been  long 
after  the  breach  of  the  undertaking  by  the  present  defendant. 

Hugh  JKZZ,  in  support  of  the  rule.  The  plaintiff,  in  his  declaration, 
alleges  that  he  did  stay  the  proceedings  in  the  action  against  Eliza  Jung. 
The  declaration  would  clearly  have  been  bad,  unless  it  had  expressly  or 
impliedly  alleged  an  absolute  stay  of  the  proceedings  :  staying  the  pro- 
ceedings for  an  uncertain  time,  or  for  a  little  time,  would  be  no  conside- 
ration. The  plea  objected  to  is  a  mere  traverse  of  that  allegation.  In 
*833"l  *2^1"®**  ^-  MiJler,  2  Man.  Gr.  &  S.  895,  it  was  held  that  a  plea 
framed  fairly  to  raise  the  question  whether  the  action  is  not 
rendered  unmaintainable  by  reason  of  the  non-performance  of  an  alleged 
condition  precedent,  is  an  issuable  plea. 

Wilde,  C.  J.  The  court  is  of  opinion  that*  the  question  raised  by 
this  plea  is  one  which  it  is  competent  to  the  defendant  to  raise  upon  the 
record,  and  that^  the  plaintiff  was  not  justified  in  treating  it  as  a  non- 
issuable plea,  and  signing  judgment  as  for  want  of  a  plea.  It  is  not  a 
plea  that  is  palpably  pleaded  for  delay,  or  without  pretence.  We,  how- 
ever, offer  no  opinion  as  to  the  validity  of  the  plea.  The  rule  for  set- 
ting aside  the  judgment  must  be  made  absolute,  the  costs  being  costs  in 
the  cause.  Rule  absolute  accordingly. 


June  19. 

The  above  plea  was  afterwards  withdrawn,  under  a  judge's  order,  and 
the  following  plea  substituted : — 

'^  And,  for  a  further  plea  in  this  behalf  as  to  the  breach  of  promise 
first  above  assigned,  the  defendant  says  that  the  plaintiff  was  not  ready 
and  willing  to  accept  and  receive  the  said  sum  of  401.  out  of  the  pur- 
chase-money for  the  said  picture,  in  manner  and  form  as  in  the  declara- 
tion is  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country." 

The  plaintiff  demurred  specially  to  this  plea,  assigning  for  causes, 
amongst  others,  that  it  traversed  an  immaterial  allegation  of  the  declara- 
tion ;  that  the  plaintiff's  readiness  and  willingness  to  accept  the  sum  of 
40Z.  out  of  the  purchase-money  of  the  said  picture  formed  no  condition 
*8341  P^^^®^®'^^  0^  concurrent  to  the  *performance  by  the  defendant  of 
his  express  promise  to  use  his  best  endeavours  to  find  a  purchaser 
for  the  said  picture ;  that,  until  the  purchase-money  of  the  said  picture 
was  realized,  the  plaintiff's  readiness  and  willingness  to  accept  the  said 
sum  of  40Z.  out  of  it,  was  a  state  of  things  which  could  not  exist,  since  the 
plaintiff  could  not  be  ready  and  willing  to  accept  40/.  out  of  a  non-exist- 
ing sum,  and  an  inquiry  into  the  plaintiff's  state  of  mind  on  the  subject 
was  wholly  beside  the  question :  and  that  the  plea  traversed  only  a  part 
of  the  consideration  for  the  defendant's  promise. 

The  defendant  joined  in  demurrer ;  and  the  argument  took  place  ai 
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the  sittings  after  Trinity  term,  1849,  before  Maulb,  J.,  Crksswell,  J., 
and  V.  Williams,  J. 

Needhamy  in  support  of  the  demurrer.  The  plea  traverses  an  allega- 
tion that  is  totally  immaterial.  Until  the  picture  was  sold,  there  was  no 
duty  on  the  defendant  to  pay,  or  upon  the  plaintiff  to  receive,  the  stipu- 
lated sum.  The  declaration  would  have  been  perfectly  good  without  the 
averment  of  readiness  and  willingness.  Thus,  in  Wilks  v.  Smith,  10  M. 
k  W.  355,  2  Dowl.  N.  S.  215,  a  declaration  alleging,  that,  by  an  agree- 
ment made  between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed 
to  sell,  and  the  defendant  to  buy,  certain  building  ground,  for  the  sum 
of  120/.,  which  the  defendant  agreed  to  pay  the  plaintiff  on  or  before 
the  expiration  of  four  years,  with  interest  at  5L  per  cent  half-yearly 
until  paid,  and  averring  that  the  four  years  had  not  expired,  that  the 
120/.  had  not  been  paid,  and  that  12/.  had  become  due  for  interest, — was 
held  good,  for,  that  the  plaintiff  was  not  bound  to  aver  that  he  had  deli- 
vered possession  of  the  land,  or  that  he  had  title  to  the  land,  or  wu 
ready  *and  willing  to  convey  it :  "  It  is  enough,"  said  Parke,  r*oQc 
B.,  '*  if  he  is  ready  and  able  to  convey  at  the  time  when  the  title  ^ 
is  to  be  made  out."  So,  here,  it  was  enough  if  the  plaintiff  was  ready 
and  willing  to  receive  the  40/.  when  the  defendant  had  put  himself  in  a 
position  to  pay  it  and  had  actually  offered  it.  The  acceptance  by  the 
plaintiff  of  the  40/.  is  a  condition  subsequent,  the  performance  of  which 
need  not  be  averred :  Comyns's  Digest,  title  Pleader^  (C.  61.)— (C.  55), 
Lacy  r.  Lacy,  Cro.  Eliz.  249,  very  closely  resembles  the  present  case. 
There,  the  plaintiff  declared  in  assumpsit,  that  whereas  the  defendant 
was  possessed  of  a  lease  for  years,  the  reversion  to  the  Queen,  in  con- 
sideration of  10/.  paid  by  the  plaintiff  to  him^in  hand,  and  of  10/.  to  be 
paid  to  him  upon  the  procuring  of  a  new  lease  to  the  plaintiff,  the  de- 
fendant did  promise  to  surrender  his  lease,  and  to  procure  a  new  lease 
to  the  plaintiff  before  the  end  of  Trinity  term :  and  that  he  had  not  per- 
formed it.  Upon  non  assumpsit  pleaded,  it  was  found  for  the  plaintiff. 
And  it  was  said,  in  arrest  of  judgment,  that  the  declaration  was  not 
good,  "because  he  did  not  allege  he  was  ready  to  pay  the  other  10/.  at 
the  end  of  Trinity  term.  Sed  non  allocatur  ;  for,  it  was  not  to  be  paid 
till  the  defendant  procured  the  lease,  so  he  was  to  do  the  first  act."  And 
the  plaintiff  had  judgment.  In  Giles  v.  Giles,  9  Q.  B.  164,  the  deck- 
ration  stated,  that,  by  agreement  between  the  plaintiff  and  defendant, 
two  brothers,  the  defendant,  in  consideration  of  natural  affection,  and 
for  other  considerations  him  moving,  agreed  to  permit  the  plaintiff  to 
occupy  lands  of  the  defendant  to  the  29th  of  September,  the  plaintiff 
paying  a  sum  named  as  rent  on  that  day,  as  he  thereby  agreed  to  do, 
and  then  to  deliver  up  the  premises  to  the  defendant;  and,  upon 
*the  plaintiff  so.  quitting  the  premises,  paying  the  rent,  and  re-  r*oQ/j 
leasing  the  defendant  from  all  claims  under  their  father's  will, 
and  quitting  claim  to  all  lands  which  were  of  the  father,^-which  the 
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plaintiff  agreed  to  do, — the  defendant  would  pay  the  plaintiff  2007.,  witk 
interest  from  the  29th  of  September :  and  it  was  agreed  that  all  deeds 
and  releases  to  be  required  by  defendant,  should  be  prepared  by  his 
attorney  at  his  expense.  The  declaration,  after  averring  mutual  pro- 
mises, alleged  that  the  plaintiff,  on  the  29th  of  September,  was  ready 
and  willing  to  deliver  up  the  premises  to  the  defendant,  and  to  pay  the 
rent,  and  was  at  all  times  from  the  making  of  the  agreement  readi/  and 
willing  to  release^  &c. ;  and  that,  although  the  29th  of  September,  and 
a  reasonable  time  from  thence  for  the  payment  of  the  200Z.  had  elapsed^ 
and  no  release  was  prepared  by  the  defendant's  attorney,  the  defendant 
had  not  paid  the  200Z.  with  interest.  And  a  plea  traversing  the  platn- 
tiff's  readiness  and  willingness  to  release^  was  held  bad  on  special  demur- 
rer. [V.  Williams,  J.  It  is  laying  it  down  too  broadly  to  say  that 
readiness  and  willingness  need  not  be  averred,  where  the  first  act  ia  to 
be  done  by  the  other  party.]  Readiness  and  willingness  is  immaterial, 
until  such  time  as  the  duty  of  performing  the  act  is  cast  upon  the  party. 

FarreVy  cohtrd,.  The  plea  is  good.  The  allegation  traversed  by  it,  is 
a  continuously  concurrent  condition.  The  defendant  is  in  the  situation 
of  a  trustee.  He  undertakes  to  keep  the  picture,  and  to  use  his  best 
endeavours  to  find  a  purchaser  for  it,  paying  to  the  plaintiff  40Z.  out  of  the 
purchase-money.  The  readiness  and  willingness  of  the  plaintiff  to  receive 
the  40Z.  was  important,  in  this,  that,  if  he  did  any  act  to  show  that  he 
would  not  accept  the  40Z.  if  offered  to  him,  he  would  thereby  discharge 
*8S71  ^^®  defendant  from  the  *performance  of  his  part  of  the  contract. 
Suppose,  for  instance,  he  had  given  the  defendant  notice  that  he 
wi^s  going  on  with  the  action  against  Eliza  Jung,  that  clearly  would  have 
discharged  the  defendant.  If  any  state  of  things  may  be  assumed  in 
which  the  plaintiff's  readiness  and  willingness  to  receive  the  40/.  might 
be  material,  the  plea  is  a  good  one.  The  defendant  is  not  the  person  to 
do  the  first  act.  The  plaintiff  is  to  countermand  the  notice  of  trial,  and 
stay  the  proceedings,  before  any  act  is  to  be  done  by  the  defendant. 

Needham  was  not  heard  in  reply. 

Maule,  J.  This  is  a  decidedly  bad  plea.  The  declaration  alleges  that 
the  plaintiff  undertook  to  use  his  best  endeavours  to  find  a  purchaser  for 
a  certain  picture  which  had  been  deposited  with  him,  and  to  pay  to  the 
plaintiff  402.  out  of  the  purchase-money,  in  discharge  of  certain  claimB 
which  the  plaintiff  had  against  one  Eliza  Jung ;  and  it  then  avers  that 
the  plaintiff  performed  the  agreement  in  all  things  on  his  part  to  be  per- 
formed, and  that  he  had  always  been  ready  and  willing  to  accept  and 
receive  the  said  sum  of  40Z.  out  of  the  purchase-money  of  the  picture  in 
full  satisfaction  and  discharge  of  his  said  claim  and  demand  upon  and 
against  the  said  Eliza  Jung ;  and  assigned  for  breach,  that  the  defendant 
did  not  use  his  best  or  any  endeavours  to  find  a  purchaser  for  the  picture. 
The  plea  traverses  the  allegation  of  the  plaintiff's  readiness  and  willing- 
nAss  to  receive  the  40/. ;  and  the  question  is  whether  that  is  a  material 
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and  traversable  allegation.  I  am  clearly  of  opinion  that  it  is  not.  By 
the  te  rms  of  the  agreement,  there  are  two  acts  to  be  done  by  the  defend- 
ant, viz.  the  sale  of  the  picture,  and  the  payment  of  40Z.  to  the  plaintiff. 
All  that  the  plaintiff  is  to  do,  is,  to  receive  the  money  when  offered  to 
him.  He  unnecessarily  *avers  in  his  declaration,  that,  if  the  r#Qoo 
money  had  been  forthcoming,  he  would  have  accepted  it.  That  is 
a  mere  allegation  of  something  that  is  floating  in  his  mind.  His  readi- 
ness and  willingness  to  receive  the  money  could  not  be  material  until  it 
was  offered  to  him.  Whether  he  was  ready  and  willing,  or  not,  the  duty 
of  the  defendant  was  still  the  same.  The  plaintiff  might  have  accepted 
the  money  when  offered,  however  unwilling  he  might  have  been  before. 
The  allegation  was  an  idle  one,  and  not  a  fit  subject  for  a  traverse. 
Cresswbll,  J.,  and  V.  Williams,  J.,  concurring. 

Judgment  for  the  plaintiff. 


^RICHARDS  V.  THE  LONDON,  BRIGHTON,  and  SOUTH 
COAST  RAILWAY.     Mai/  6. 


[•839 


Where  a  railway  eompany  tfmploy  porters  at  their  stations  to  oonvey  passengers'  luggage  from 
the  railway  carriages  to  the  carriages  or  hired  vehicles  of  the  passengers,  the  liability  of  the 
company  as  carriers  continues  until  the  porters  have  discharged  their  duty. 

In  case  against  a  railway  eompany  for  the  loss  of  a  package,  the  first  count  of  the  declaration 
stated  that  the  defendants  were  the  owners  and  proprietors  of  a  railway  for  the  carriage  and 
eonyeyance  of  passengers  and  their  luggage,  Ac,  from  A.  to  B.,  for  hire ;  that  the  defendants 
were  common  carriers  for  hire  in  and  upon  the  said  railway ;  that  the  wife  of  the  plaintiff,  at 
their  request,  became  a  passenger  in  and  upon  the  railway,  to  be  carried  and  conveyed 
therein  and  thereby  from  A.  to  B.,  together  with  her  luggage,  consisting  of  a  dressing-case, 
Ac,  also  to  be  carried  and  conveyed  by  the  defendants  as  such  carriers  in  and  upon  the  railway 
from  A.  to  B.,  and  there,  to  wit,  at  the  station  or  terminus  at  B.,  safely  and  securely  delivere'* 
for  the  plaintiff,  for  reasonable  reward  to  the  defendants  in  that  behalf:  and  the  breach  allege^ 
was,  that  the  defendants,  not  regarding  their  duty,  did  not  use  due  and  proper  care  in  and 
about  the  carriage  and  conveyance  of  the  dressing-case  from  A.  to  B.,  but  took  so  little  and 
such  bad  care  in  and  about  the  carrying  and  conveying  the  same,  that,  by  and  through  the 
care/ewnrM,  negligenect  and  improper  conduct  of  the  defendants  in  the  premises,  the  dressing- 
case  was  lost. 

It  was  proved  that  the  plaintiff 's  wife  became  a  passenger  by  a  first-class  carriage,  to  be  conveyed 
from  A.  to  B. ;  that  the  dressing-case  was  placed  in  the  carriage,  under  the  seat ;  that,  on  the 
arrival  of  the  train  at  B.,  the  porters  of  the  company  took  upon  themselves  the  dnty  of  carrjring 
the  lady's  luggage  from  the  railway-carriage  to  the  hackney-carriage  which  was  to  convey  her 
to  her  residence ;  and  that,  on  her  arrival  there,  the  dressing-cue  was  missing : — 

Held,  that  the  duty  of  the  defendants  as  common  carriers  continued  until  the  Inggage  was  placed 
in  the  hackney-carriage ;  and  that  the  evidence  entitled  the  plaintiff  to  a  verdict  upon  the 
first  count 

This  was  an  action  npon  the  case  against  The  London,  Brighton,  and 
South  Coast  Railway  Company  for  the  loss  of  a  dressing-case  containing 
certain  articles  of  jewellery  belonging  to  the  plaintiff. 

The  first  count  of  the  declaration  stated  that  the  defendants,  befere 
and  at  the  time  of  the  delivery  of  the  dressing-case,  goods,  and  ehatteb 
to  them,  and  the  committing  of  the  grievances  as  thereinafter  next  men- 
tioned, were  the  owners  and  proprietors  of  a  certain  railway,,  to-  wit,  & 
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♦8401  "^^^^^^y  ^^^™  *  certain  place  or  ^railway  station  called  Woodgate 
-*  Station,  in  the  county  of  Sussex,  to  a  certain  railway  station  or 
terminus  of  the  defendants  in  the  borough  of  Southwark,  in  the  county 
of  Surrey,  and  of  certain  engines  and  carriages  used  by  them  for  the 
carriage  and  conveyance  therein  and  thereon  of  passengers  and  theii 
luggage,  and  of  goods  and  chattels,  in,  upon,  and  along  the  said  railway 
from  Woodgate  Station  aforesaid  to  the  said  station  or  terminus  at  South- 
wark aforesaid,  and  from  the  said  station  or  terminus  at  Southwark 
aforesaid  to  Woodgate  Station  aforesaid,  for  hire  and  reward  to  them 
the  defendants  in  that  behalf,  and  the  defendants  were  during  all  the 
time  aforesaid  common  carriers  for  hire  in  an*!  upon  the  railway  afore- 
said, and  between  the  places  aforesaid ;  that  the  defendants  being  such 
owners  and  proprietors  as  aforesaid  of  the  said  railway,  and  the  said 
engines  and  carriages,  for  the  purpose  aforesaid,  and  such  '»<vmmon  car- 
riers as  aforesaid,  theretofore,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  10th  of  November,  1846,  one  Charlotte  Susanna 
Richards,  the  wife  of  the  plaintiff,  at  the  request  of  the  defendants, 
became  and  was  a  passenger  in,  upon,  and  along  the  said  railway  of  the 
defendants,  and  the  defendants  then  received  into  one  of  their  said  car- 
riages in  and  upon  their  said  railway  the  said  Charlotte  Susanna,  as  a 
passenger  in,  upon,  and  along  the  said  railway,  to  be  carried  and  con- 
veyed therein  and  thereby  from  Woodgate  Station  aforesaid,  to  the  said 
station  or  terminus  at  Southwark  aforesaid,  together  with  the  luggage, 
consisting  of  a  certain  dressing-case,  and  certain  other  goods  and  chat- 
iels  of  the  plaintiff,  to  wit,  100  rings,  100  broaches,  10  watches,  10 
chains,  20  seals,  50  ear-rings,  20  necklaces,  20  bracelets,  100  studs,  100 
buttons,  20  buckles,  20  trinkets,  and  100  other  articles  of  jewellery,  of 
great  value,  to  wit,  of  the  value  of  2002.,  also  to  be  carried  and  con- 
^r..^  1  ^^7^^  ^y  *^®  defendants,  as  such  carriers  as  aforesaid,  *in,  upon, 
and  along  the  said  railway  from  Woodgate  Station  aforesaid,  to 
the  said  station  or  terminus  at  Southwark  aforesaid,  and  there,  to  wit, 
at  the  said  station  or  terminus  at  Southwark  aforesaid,  safely  and  securely 
to  be  delivered  for  the  plaintiff,  for  reasonable  reward  to  the  defendants 
in  that  behalf.  Tet  that  the  defendants,  not  regarding  their  duty  in 
that  behalf,  did  not  use  due  and  proper  care  in  and  about  the  carriage 
and  conveyance  of  the  said  dressing-case,  goods,  and  chattels  of  the 
plaintiff  from  Woodgate  Station  aforesaid  to  the  said  station  or  terminus 
at  Southwark  aforesaid,  but  took  so  little  and  such  bad  care  in  and 
about  the  carrying  and  conveying  of  the  said  dressing-case,  goods,  and 
chattels,  that,  by  and  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendants  in  the  premises,  the  said  dressing-case,  goods, 
and  chattels,  being  of  the  value  aforesaid,  then  became  and  were  wholly 
lost  to  the  plaintiff. 

The  second  count  stated,  that  the  defendants,  theretofore,  and  before 
and  at  the  .time  o£  the  delivery  to  them  of  the  dressing-case,  goods,  and 
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chattels  in  that  count  mentioned,  and  of  the  committing  of  the  grievances 
as  thereinafter  next  mentioned,  were  the  owners  and  proprietors  of  a 
certain  railway,  railway-station,  oflSces,  and  buildings,  in  the  borough  of 
Southwark  and  county  of  Surrey,  and  of  certain  engines  and  carriages 
used  by  them  for  the  carriage  and  conveyance  of  passengers,  goods,  and 
chattels,  in,  upon,  and  along  their  said  railway,  called  The  London, 
Brighton,  and  South  Coast  Railway,  which  said  railway  terminated  at 
one  end  thereof  at  the  station  aforesaid ;  that  the  defendants  were  during 
all  the  time  aforesaid  common  carriers  for  ,hire  from  all  parts  of  their 
said  railway  to  that  or  those  part  or  parts  of  their  said  station,  offices 
and  buildings  where  hackney  cabs  and  carriages  are  used  and  accustomed, 
by  the  license  and  permission  of  the  defendants,  *to  come  and  (-♦040 
ply  for  hire ;  that  the  defendants,  being  such  common  carriers  as 
aforesaid,  theretofore,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  10th  of  November,  1846,  then  received  and  accepted  as  such 
carriers  of  and  from  the  plaintiff,  and  the  plaintiff  then  delivered  to  the 
defendants  as  such  common  carriers  as  aforesaid,  a  certain  dressing-case 
and  certain  other  goods  and  chattels  of  the  plaintiff,  to  wit,  of  the  like 
number,  quantity,  quality,  and  description  as  the  said  goods  and  chattels 
lA  the  said  first  count  mentioned,  and  of  great  value,  to  wit,  of  the  value 
of  200/.,  to  be  safely  and  securely  carried  and  conveyed  by  them  the 
defendants,  as  such  carriers,  from  a  certain  carriage  of  the  defendants, 
then  being  in  and  upon  their  said  railway,  and  at  the  terminus  of  the 
said  railway,  and  within  the  said  station,  offices,  and  buildings  to  a  cerr 
tain  other  part  of  the  said  station,  offices,  and  buildings,  being  the  part 
of  the  said  station  where  hackney  cabs  and  carriages  were  so  used  and 
accustomed  as  aforesaid  to  come  and  ply  as  aforesaid,  and  to  a  certain 
hackney-carriage  then  and  there  plying  and  being  within  the  said  station, 
offices,  and  buildings,  by  the  leave,  license,  and  permission  of  the  defend- 
ants, and  then  and  there  engaged  and  hired  for  and  by  the  plaintiff,  and 
then  and  there,  to  wit,  at  the  said  other  last-mentioned  part  of  the  said 
station,  and  at  the  said  hackney-carriage  there  being,  to  be  safely  and 
securely  delivered  for  the  plaintiff:  yet  that  the  defendants,  disregard- 
ing their  duty  in  that  behalf,  did  not  use  due  or  proper  diligence  and 
care  in  and  about  the  said  carrying,  conveying,  and  delivering  the  said 
dressing-case,  goods,  and  chattels  of  the  plaintiff  in  that  count  men- 
tioned, but,  on  the  contrary  thereof,  took  so  little  and  such  bad  care  in 
and  about  the  said  carrying,  conveying,  and  delivering  the  said  last-men- 
tioned dressing-case,  goods,  and  chattels  of  and  for  the  plaintiff,  that,  by 
and  through  the  *carelessness,  negligence,  and  improper  conduct  r^o^q 
of  the  defendants  in  the  premises,  the  said  last-mentioned  dress- 
ing-case,  goods,  and  chattels,  being  of  the  value  aforesaid,  then  became 
And  were  wholly  lost  to  the  plaintiff. 
The  third  count  stated  that  the  plaintiff,  at  the  request  of  the  defend- 
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ants,  theretofore,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
10th  of  November,  1846,  caused  to  be  delivered  to  the  defendants,  and 
the  defendants  then  accepted  and  received  of  and  from  the  plaintiff,  a 
<»ertain  dressing-case  and  certain  other  goods  and. chattels  of  the  plain- 
tiff, to  wit,  of  the  like  number,  quantity,  quality,  and  description  as  the 
goods  and  chattels  in  the  first  count  mentioned,  and  of  great  value,  to 
wit,  of  the  value  of  200Z.,  to  be  taken  care  of,  and  carried  and  conveyed 
by  the  defendants  from  a  certain  carriage  of  the  defendants  at  the  ter- 
minus of  the  said  railway,  a^d  within  the  precincts  of  a  certain  railway- 
station  of  the  defendants,  situate  and  being  in  the  borough  of  Southwark 
and  county  of  Surrey,  to  a  certain  hackney-carriage  then  and  there  being 
and  plying  for  hire,  in  another  part,  and  within  the  precincts  of  the  said 
station,  by  and  with  the  permission  and  license  of  the  defendants,  and 
there,  to  wit,  at  the  hackney-carriage  aforesaid,  to  be  safely  and  securely 
delivered  by  the  defendants  for  the  plaintiff;  that  thereupon  it  then 
became  and  was  the  duty  of  the  defendants  to  take  due  and  reasonable 
care  of  the  said  last-mentioned  dressing-case,  goods,  and  chattels,  whilst 
they  so  had  charge  thereof  for  the  purpose  aforesaid,,  and  to  take  due 
and  reasonable  care  in  and  about  the  carrying,  conveying,  and  delivering 
thereof  as  aforesaid :  yet  that  the  defendants,  not  regarding  their  duty 
in  that  behalf,  did  not  take  due  or  reasonable  care  of  the  said  dressing- 
case,  goods,  and  chattels  in  that  count  mentioned,  whilst  they  had  the 
charge  thereof  for  the  purposes  aforesaid,  nor  did  they  take  due  or 
♦8441  *rea8onable  care  in  and  about  the  conveyance  and  delivery  thereof 
as  aforesaid,  but,  on  the  contrary  thereof,  the  defendants,  whilst 
they  had  the  charge  of  the  said  dressing-case,  goods,  and  chattels  in  that 
count  mentioned,  for  the  purposes  aforesaid,  took  so  little  and  such  bad 
and  improper  care  of  the  said  dressing-case,  goods,  and  chattels  in  that 
count  mentioned,  and  such  bad  and  unreasonable  care  in  and  about  the 
-  carriage,  conveyance,  and  delivery  of  the  same  as  aforesaid,  and  so  care- 
lessly and  negligently  conducted  themselves  in  the  premises,  that  the  said 
dressing-case,  goods,  and  chattels  in  that  count  mentioned,  being  of  the 
value  aforesaid,  became  and  were  wholly  lost  to  the  plaintiff, — to  the 
damage  of  the  plaintiff  of  200Z.,  &c. 

The  defendants  pleaded, — first,  not  guilty,  to  the  whole  declaration. 

Secondly, — to  the  first  count, — that  they  were  not  the  owners  or  pro- 
prietors of  the  said  railway,  engines,  or  carriages,  or  common  carriers  for 
hire,  as  in  that  count  was  alleged ;  concluding  to  the  country. 

Thirdly, — to  the  first  count, — that  the  said  Charlotte  Susanna  Richards 
did  not  become,  nor  was  she,  nor  did  the  defendants  receive  her,  a.^  such 
passenger  as  in  that  count  was  mentioned,  together  with  her  said  luggage, 
consisting  of  the  said  dressing-case  and  other  goods  and  chattels  therein 
also  mentioned,  or  any  part  thereof,  to  be  respectively  carried  or  con- 
veyed or  delivered  ae  therein  was  alleged ;  concluding  to  the  country. 

Fourthly, — to  the  first  count,  except  so  far  as  related  to  the  dressing 
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case  therein  mentioned, — that  the  whole  of  the  said  other  goods  and  chat- 
tels of  the  plaintiff  therein  mentioned,  at  the  time  they  were  received  by 
the  defendants  as  and  for  the  purposes  therein  also  mentioned,  were  com- 
prised and  contained  in  the  said  dressing-case,  and  together  therewith 
formed  one  parcel,  and  that  the  same  were  so  received  by  the  defendants 
*after  the  passing  of  a  certain  act  of  parliament  made  and  passed  f-^^j . - 
at  the  session  of  parliament  holden  at  Westminster,  in  the  11th  ^ 
year  of  the  reign  of  King  George  the  Fourth,  and  the  1st  year  of  the 
reign  of  the  late  King  William  the  Fourth,  intituled  "  An  act  for  the 
more  effectual  protection  of  mail-contractors,  stage-coach  proprietors,  and 
other  common  carriers  for  hire,  against  the  loss  of  or  injury  to  parcels 
or  packages  delivered  to  them  for  conveyance  or  custody,  the  value  and 
contents  of  which  shall  not  be  declared  to  them  by  the  owners  thereof;*' 
and  that,  before  and  at  the  time  when  the  defendants  so  as  aforesaid 
received  the  said  other  goods  and  chattels  of  the  plaintiff,  they  the  defend- 
ants were  common  carriers  of  goods  by  land  for  hire,  by  certain  public 
conveyances,  to  wit,  the  said  carriages  in  the  said  first  couQt  mentioned, 
in  and  upon  the  said  railway,  and  between  the  places  therein  in  that 
behalf  also  mentioned ;  and  that  they  so  received  the  said  goods  and 
chattels  of  the  plaintiff,  as  such  carriers,  for  the  purposes  aforesaid  ;  that 
the  said  goods  and  chattels  of  the  plaintiff"  in  the  said  first  count  men- 
tioned, consisted  of,  and  then  were,  articles  and  property  of  the  descrip- 
tions following,  or  some  or  one  of  such  descriptions^ia)  that  is  to  say, 
gold  or  silver  in  a  manufactured  state,  precious  stones,  jewellery,  a  watch, 
trinkets,  gold  or  silver  plabe,  and  that  the  value  thereof  then  and  always 
since  exceeded  the  sum  of  lOZ. ;  that,  before  the  said  time  when  the 
defendant  so  received  the  said  other  goods  and  chattels  of  the  plaintiff 
for  the  purposes  aforesaid,  they  the  defendants  had,  in  pursuance  of 
and  according  to  the  said  act  of  parliament,  notified,  by  a  notice  affixed, 
in  legible  characters,  in  a  public  and  conspicuous  part  of  the  said  rail- 
way station  called  Woodgate  Station,  in  the  *8aid  first  count  men-  r^^  4 /. 
tioned  (the  same  station  before  that  time  and  then  being  a  receiv-  ^ 
ing-house  where  parcels  and  packages  then  were  and  still  are  received  by 
them,  the  defendants,  for  the  purpose  of  conveyance,  and  also  the  receiv- 
ing-house where  the  said  other  goods  and  chattels  of  the  plaintiff  were 
received  by  them  for  the  purposes  aforesaid),  an  increased  rate  of  charge 
demanded  by  them  for  the  carriage  of  articles  and  property  of  the 
description  above  specified,  exceeding  the  value  of  10/.,  and  in  which  said 
notice  was  then  and  there  stated  and  set  forth  in  such  legible  characters 
as  aforesaid,  the  increased  rate  of  charges  required  by  them,  the  defend- 
ants, to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  com- 
pensation for  the  greater  risk  and  care  to  be  taken  for  the  safe  convey- 
ance of,  amongst  other  things,  valuable  articles  of  any  of  the  descriptions 
above  mentioned  and  specified;  and  that,  at  the  time  of  the  delivery  to 

{u)  See  Smith  v.  The  Londoiv  Brighton,  and  South  CoA«t  Railwaj  CompRov,  antt,  p.  782. 
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and  receipt  bj  them  as  aforesaid  of  the  said  dressing-case  with  the  con- 
tents thereof  (being  the  said  other  goods  and  chattels  of  the  plaintiff  in 
the  said  first  count  mentioned^  and  articles  and  pi*opertj  of  some  or  one 
of  the  descriptions  aforesaid,  and  of  a  value  exceeding  the  sum  of  10/.), 
neither  the  value  nor  nature  of  the  said  other  goods  and  chattels  of  the 
plaintiff  was  then,  or  at  any  other  time  declared  by  him,  or  by  the  per- 
son sending  or  delivering  the  same  to  the  defendants,  to  the  person 
receiving  th^  same  on  their  behalf,  nor  was  the  said  increased  rate  of 
charge,  so  notified  by  and  stated  and  set  forth  in  the  said  notice  as  afore- 
said, or  any  increased  rate  of  charge  over  and  above  the  ordinary  rate 
of  carriage,  or  any  engagement  to  pay  the  same  respectively,  then,  or 
at  any  other  time,  offered  to  or  accepted  by  the  defendants,  or  by  the 
person  receiving  the  same  goods  and  chattels  for  the  purposes  aforesaid, 
or  by  any  other  person  or  persons  on  behalf  of  the  defendants — verification. 
^  Fifthly, — to  the  second  count, — that  the  defendants  *were  not 

J  the  owners  or  proprietors  of  the  said  railway,  railway-station, 
offices,  or  buildings,  engines,  or  carriages,  or  common  carriers  for  hire, 
as  in  that  count  was  alleged  ;  concluding  to  the  country. 

Sixthly, — to  the  second  count, — that  the  defendants  did  not  receive  or 
accept  of  and  from  the  plaintiff,  nor  did  the  plaintiff  deliver  to  them,  the 
said  dressing-case  and  other  goods  and  chattels  in  that  count  mentioned, 
or  any  of  them,  or  any  part  thereof,  to  be  carried,  conveyed,  or  delivered, 
as  in  that  count  was  alleged ;  concluding  to  the  country. 

Seventhly, — to.  the  second  count, — the  same  as  the  fourth  plea. 

Eighthly, — to  the  third  count, — that  the  plaintiff  did  not  cause  to  be 
delivered  to  the  defendants,  nor  did  the  defendants  accept  or  receive  of 
and  from  the  plaintiff,  the  said  dressing-case  and  other  goods  and  chat- 
tels in  that  count  mentioned,  or  any  of  them,  or  any  part  thereof,  for 
the  purposes  therein  above  mentioned,  or  any  or  either  of  them ;  con- 
cluding to  the  country. 

Ninthly, — to  the  third  count, — the  same  as  the  fourth  plea. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fifth,  sixth,  and 
eighth  pleas,  and  replied  de  injurid  to  the  fourth,  seventh,  and  ninth 
pleas  respectively ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London, 
after  Hilary  term,  1848.  The  facts  were  as  follows:  On  the  10th  of 
November,  1846,  Mrs.  Richards,  the  wife  of  the  plaintiff,  accompanied 
by  a  female  servant,  took  places  for  London  in  a  first-class  carriage  on 
The  London,  Brighton,  and  South-Coast  Railway,  at  the  Woodgatc  Sta- 
tion, near  Bognor,  in  Sussex,  bringing  with  them  a  considerable  quantity 
of  luggage,  which  was  weighed,  and  the  excess  beyond  the  quantity 
*8481  ^^^^^^^1  ^0  first-chiss  passengers  paid  for.  On  their  *arrival  at  the 
terminus  at  London  Bridge,  the  lady,  who  was  an  invalid,  was 
a&fiisted  to  a  hackney-coacVi,  into  and  upon  which  the  luggage  was  placed 
by  certain  porters  of  the  company,  who,  upon  the  maid  attempting  to 
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remove  the  small  articles  from  the  railway  carriage  to  the  coach,  desired 
her  not  to  trouble  herself,  as  they  would  see  to  the  luggage.  Upon  reach- 
ing the  residence  of  Colonel  Richards,  in  Cambridge  Terrace,  Edge- 
ware  Road,  it  was  for  the  first  time  discovered  that  part  of  the  luggage, 
viz,  a  dressing-case,  containing  trinkets  and  jewellery,  which  had  been 
placed  by  the  driver  of  the  fly  which  contained  Mrs.  Richards  and  her 
servant  from  Bognor  to  the  Woodgate  Station^  under  the  seat  of  the  rail- 
way carriage^  was  missing,  and,  notwithstanding  the  most  searching 
inquiry,  no  trace  of  it  could  be  discovered.  On  the  part  of  the  defendants, 
it  was  insisted  that  the  dressing-case  in  question,  and  its  contents,  never 
came  into  their  custody,  and,  consequently,  that  they  were  not  respon- 
sible for  the  loss ;  and  that,  if  the  defendants  ever  did  receive  the  articles, 
they  were  exempted  from  liability  under  the  carriers'  act,  11  G.  4  &  1 
W.  4,  c.  68,(a)  the  1st  section  of  which  protects  common  carriers  from 
liability  for  the  loss  of  articles  of  the  description  mentioned  in  the  decla- 
ration, unless  specified  and  paid  for  accordingly. 

His  lordship  left  it  to  the  jury  to  say  whether  the  defendants  had 
received  the  dressing-case  into  their  custody  for  the  purpose  of  convey- 
ing and  delivering  it,  and  whether  they  had  performed  that  contract. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  150Z. 

Talfourdy  Serjt.,  pursuant  to  leave  reserved  to  him,  in  Easter  term  last, 
obtained  a  rule  nisi  to  enter  a  verdict  *for  the  defendants,  upon  ri^oAq 
the  grounds  urged  at  the  trial.  ^ 

ByleSj  Serjt.,  and  Bovill^  now  showed  cause.  The  first  question  is, 
whether  there  was  any  evidence  to  go  to  the  jury,  that  the  defendants 
became  responsible  at  all  for  the  safe  conveyance  and  delivery  of  the 
dressing-case.  The  main  reliance  of  the  defendants  at  the  trial,  was, 
that  it  appeared  to  have  been  placed  in  the  railway  carriage  by  the  driver 
of  the  fly  which  brought  Mrs.  Richards  from  Bognor  to  the  Woodgate 
Station,  and  not  by  any  servant  of  the  company.  To  render  the  defend- 
ants liable,  it  was  not  necessary  that  the  article  should  have  actually 
come  into  the  possession  of  one  of  their  servants,  or  even  that  it  should 
have  been  seen  by  them.  [Cress well,  J.  Suppose,  as  was  suggested 
when  the  rule  was  moved  for,  the  passenger  puts  the  thing  in  his  pocket, 
and  his  pocket  is  picked  ?]  The  case  is  not  ad  idem :  and  it  might  be 
said  that  an  article  in  the  pocket  of  a  passenger,  has  the  peculiar  protec- 
tion of  the  person.  An  inn-keeper  is  responsible  for  the  safe  custody  . 
of  goods  of  a  guest,  although  he  does  not  know  the  guest  has  them,  and 
although  the  key  of  the  chamber  in  which  they  were  placed  has  been 
given  up  to  the  guest :  Calye's  case,  8  Co.  Rep.  32  a.  There  ure  many 
cases  where  it  has  been  held  that  a  stage-coach  proprietor  is  responsible 
for  the  loss  of  a  passenger's  luggage,  though  it  ^ere  under  the  passenger's 
own  eye.  Thus,  in  Robinson  v.  Dunmore,  2  Bos.  &  Pull.  416,  it  was 
held,  that,  if  A.  sends  goods  by  B.,  who  says,  "  I  will  warrant  that  they 

(a)  Vide  ante,  p.  784  (a). 
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shall  go  safe/*  B.  is  liable  for  any  damage  sustained  by  the  goods,  not- 
withstanding A.  sends  one  of  his  own  servants  in  B.'s  cart  to  look  after 
them.  Chambre,  J.,  there  says:  ''This  is  a  very  clear  case.  The 
♦ft^ni  d^f'^'*^*'^*  *^8  "^^  *  common  carrier  by  trade,  but  has  put  himself 
J  into  the  situation  of  a  common  carrier  by  his  particular  warranty. 
As  to  possession,  that  seems  clearly  proved  by  the  circumstances  of  the 
case :  the  defendant  attends  with  his  horse  and  cart  at  the  plaintiff's 
house,  where  the  goods  are  dMivered  to  him,  and  put  into  the  cart  by 
the  plaintiff's  servants.  This  is  a  complete  possession.  How  is  this 
affected  by  the  presence  of  the  plaintiff's  servant  ?  It  has  been  deter* 
mined,  that,  if  a  man  travel  in  a  stage-coach,  and  take  his  portmanteau 
with  him,  though  he  has  his  eye  upon  the  portmanteau,  yet  the  carrier  is 
not  absolved  from  his  responsibility,  but  will  be  liable  if  the  portmanteau 
be  lost.  *  In  this  case,  the  plaintiff,  for  greater  caution,  sends  his  servant 
with  the  goods,  who  pays  for  watching  them,  because  he  apprehends 
danger  of  their  being  stolen.  So,  the  man  who  travels  in  a  stage  has 
some  care  of  his  own  property,  since  it  is  more  for  his  interest  that  the 
property  should  not  be  lost,  than  that  he  should  have  an  action  against 
the  carrier." 

Then,  are  the  three  counts,  or  is  either  of  them,  proved  ?  The  first 
count  states  that  the  defendants  are  owners  of  the  railway  and  carriages, 
and  common  carriers  thereon  for  hire  between  Woodgate  Station  and 
the  terminus  at  Southwark ;  that  Mrs.  Richards  at  their  reqifest  became  a 
passenger  in  and  upon  the  railway,  to  be  carried  and  conveyed  therein 
from  Woodgate  Station  to  the  terminus  at  Southwark,  together  with  her 
luggage,  consisting  of  (amongst  other  things)  a  dressing-case,  also  to  be 
carried  and  conveyed  by  the  defendants,  as  such  carriers,  in  and  upon  the 
railway,  from  Woodgate  Station  to  the  terminus  at  Southwark,  and  there, 
to  twit,  at  the  terminus  at  Southwark,  safely  and  securely  to  be  delivered 
for  the  plaintiff,  for  reasonable  reward  to  the  defendants  in  that  behalf: 
and  the  breach  assigned,  is,  that  the  defendants  did.  not  use  due  and 
♦8 'ill  *P^^P^^  ^^^®  ^^  *"^  about  the  carriage  and  conveyance  of  the 
■^  dressing-case  from  Woodgate  Station  to  the  terminus  at  South- 
wark, and  so  the  same  waa  lost ;  or,  in  other  words,  that  the  defendants 
failed  to  perform  their  contract  safely  to  carry  and  deliver  the  dressing- 
case.  The  words  "to"  and  "from"  are  sometimes  exclusive,  and  some- 
times inclusive :  Pim  v,  Curell,  6  M.  &  W.  234 ;  The  North  and  South 
Shields  Ferry  Company  r.  Barker,  2  Exch.  136.  The  breach  here  means 
that  the  defendants  did  not  carry  and  convey  the  luggage  to  the  termi- 
nus, according  to  the  duty  before  alleged.  The  transit  was  not  ended  on 
the  arrival  of  the  train  at  the  terminus :  it  continued  until  the  luggage 
was  delivered  to  the  owner  or  placed  in  the  hackney-carriage.  In  Bourne 
V.  Gatliffe,  goods  were  brought  from  Belfast  under  a  bill  of  lading  mak- 
ing them  deliverable  to  the  consignee  at  the  port  of  London.  On  the 
arrival  of  the  vessel,  the  goods  were  landed  at  Fcnning'a  Wbkrf,  where 
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they  were  on  the  same  night  destroyed  by  an  accidental  fire.  In  an 
action  against  the  ship-owners  for  non-delivery  of  the  goods,  it  was  in- 
sisted, on  the  part  of  the  defendants,  at  the  trial,  that  a  delivery  of  the 
goods  upon  Fenning*8  Wharf  was  in  point  of  law  a  sufficient  delivery. 
The  learned  judge,  however,  declined  so  to  direct  the  jury,  and  the  Ex- 
chequer Chamber,  upon  the  argument  of  a  bill  of  exceptions,  upheld  that 
ruling  :(a)  and  the  House  of  Lords  confirmed  their  decision,  7  M.  &  G. 
850,  8  Scott,  N.  R.  604.  [Cresswell,  J.  There,  the  breach  was,  non- 
delivery of  the  goods :  it  differs  from  the  present  case.]  There  is  some- 
times a  great  degree  of  nicety  in  ascertaining  when  the  duty  of  the  car- 
rier is  at  an  end.  In  Story  on  Bailments,  §§  538,  539,  it  is  *said  r*oro 
that,  "  as  soon  as  the  goods  have  arrived  at  their  proper  place  of 
destination,  and  are  deposited  there,  and  no  further  duty  remains  to  be 
done  by  the  carrier,  his  responsibility,  as  such,  ceases.  If  a  carrier 
between  A.  and  B.  receives  goods  to  be  carried  from  A.  to  B.,  and  thence 
to  be  forwarded  by  a  distinct  conveyance  to  C. ;  as  soon  as  he  arrives 
with  the  goods  at  B.,  and  deposits  them  in  his  warehouse  there,  his  re- 
sponsibility as  carrier  ceases ;  for,  that  is  the  terminus  of  his  duty  as 
such.  He  then  becomes,  as  to  the  goods,  a  mere  warehouseman,  under- 
taking fof  their  further  transportation."  "  And  the  like  result  would  be, 
if  the  goods  were  destined  to  B.  only,  if  it  is  not  by  the  custom  of  the 
business  the  carrier's  duty  to  deliver  the  goods  to  the  consignees  there, 
but  simply  to'  deposit  them  in  the  warehouse.  But,  if  it  is  his  duty  to 
deliver  the  goods  to  the  consignees  at  B.,  then  his  liability  as  carrier 
does  not  cease  by  such  a  deposit ;  but  he  is  chargeable  for  any  loss  which 
occurs,  until  an  actual  delivery  to  the  party."  An  allegation  that  the 
defendant  contracted  to  carry  a  parcel,  or  a  passenger,  from  London  to 
Bath,  or  to  Blackheath,  is  supported  by  evidence  of  a  contract  to  carry 
from  Westminster  to  Bath  or  Blackheath :  Beckford  v.  Crutwell,  1  M.  & 
Rob.  187 ;  Ditcha^i  v.  Chivis,  4  Bing.  706,  1  M.  &  P.  735.  [Cress- 
well,  J.  When  the  company  contract  to  deliver  the  passenger  and  her 
luggage,  where  do  they  contract  to  deliver  them  ?]  Each  at  the  usual 
place  for  the  delivery  of  each.  In  Walker  v.  Jackson,  10  M.  &  W.  161, 
a  similar  question  to  this  arose  in  the  case  of  a  ferry,  and  it  was  held  to 
be  properly  left  as  a  question  of  usage.  The  declaration  stated  that  the 
defendants  were  possessed  of  a  ferry  across  the  river  Mersey,  from 
Woodside  to  Liverpool,  *and  that  the  plaintiffs  delivered  to  them  r^oco 
certain  goods,  to  wit,  a  phaeton,  and  certain  jewellery  and  watches  ^ 
contained  in  it,  to  be  by  the  defendants,  for  reward  to  them  in  that 
behalf,  taken  care  of  and  carried  in  a  certain  steamboat,  from  Woodside 
to  Liverpool,  and  there  landed  for  the  plaintifis ;  that  the  defendants 
accepted  and  received  the  said  carriage  so  containing  the  said  jewellery 
and  watches  from  the  plaintiffs,  and  it  became  their  duty  to  take  proper 
care  of  them  while  they  remained  in  their  custody,  and  in  and  about  the 

(a)  Bourne  v.  GatlifFe,  3  M.  A  G   643,  3  Scott,  N.  R.  1. 
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carriage,  conveyance,  and  landing  of  the  same  as  aforesaid :  and  alleged 
for  breach,  that  the  defendants  took  such  bad  care  of  the  said  carriage, 
jewellery,  and  watches,  and  so  negligently  conducted  themselves  in  and 
about  the  carriage,  conveyance,  and  landing  of  the  same,  that  they  were 
injured.  The  defendants  pleaded  that  the  plaintiffs  did  not  deliver  to 
them,  nor  did  they  accept  and  receive  from  the  plaintiffs,  the  goods  in 
the  declaration  mentioned,  to  be  by  them  carried  and  conveyed  in  the 
said  steamboat  from  Woodside  to  Liverpool  and  there  landed  for  the 
plaintiffs,  for  reward  to  them  in  that  behalf,  modo  et  formd.  And  it 
was  held,  that  a  contract  to  carry  and  land  the  carriage  and  jewellery, 
as  stated  in  the  declaration,  could  not  be  implied  from  the  mere  charac* 
ter  of  the  defendants  as  owners  of  the  ferry :  but  that  it  was  a  question 
for  the  jury  whether  there  was  in  fact  a  contract  between  the  parties, 
either  express,  or  implied  from  usage,  to  receive  the  carriage  on  board, 
and  to  land  it  again  at  the  end  of  the  transit  across  the  river.  The 
evidence  was,  that  one  of  the  plaintiffs  went  on  board  the  defendant's 
steamboat,  with  his  horse  and  carriage,  paying  the  defendants*  charge 
for  a  "  light  four-wheeled  phaeton  ;*'  that  jewellery  and  watches  of  great 
value,  which  much  increased  its  weight,  were  contained  in  a  box  under 
the  seat ;  and  that  he  made  no  communication  of  that  fact  to  the 
*8S41  *d6f®Jid*'^^8.  The  carriage  was  taken  safely  across  the  river,  and, 
on  the  arrival  of  the  boat  at  the  pier-head  at  Liverpool,  two  of 
the  defendants'  servants  put  the  carriage  out  upon  the  slip,  and  com- 
menced drawing  it  up  the  slip  towards  the  quay,  but,  in  doing  so,  were 
overpowered  by  its  weight,  and  it  ran  down  into  the  river,  whereby  the 
jewellery  and  watches  were  injured.  And  it  was  held,  that  the  plain- 
tiff's right  of  action  for  this  injury  was  not  affected  by  their  not  having 
communicated  the  fact  of  the  jewellery  and  watches  being  contained  in 
the  carriage ;  and  that  it  was  a  further  question  for  the  jury  (supposing 
a  contract  to  land  were  established),  whether  the  landing  was  complete 
under  the  above  circumstances. 

The  second  count  alleges  the  defendants  to  be  common  carriers  for  hire 
"  from  all  parts  of  their  said  railway  to  that  or  those  part  or  parts  of 
their  said  station,  oflSces,  and  buildings,  where  hackney-cabs  and  car- 
riages are  used  and  accustomed,  by  license  and  permission  of  the  defend- 
ants, to  come  and  ply  for  hire  ;**  and  it  then  proceeds  to  allege  that  the 
dressing-case  in  question  was  delivered  to  the  defendants  "  to  be  safely 
and  securely  carried  and  conveyed  by  them  the  defendants,  as  such  car- 
riers, from  a  certain  carriage  of  the  defendants,  then  being  in  and  upon 
their  said  railway,  and  at  the  terminus  of  the  railway,  and  within  the  said 
station,  offices,  and  buildings,  to  a  certain  other  part  of  the  said  station, 
offices,  and  buildings,  being  the  part  of  the  said  station  where  hackney- 
cabs  and  carriages  were  so  used  and  accustomed  as  aforesaid  to  come  and 
ply  as  aforesaid,  and  to  a  certain  hackney-carriage  then  and  there  plviug 
and  being  within  the  said  station,  offices,  and  buildings,  by  theloa\v'. 
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license,  and  permission  of  the  defendants,  and  then  and  there  engaged 
and  hired  for  and  by  the  plaintiff,  and  then  and  there,  to  vit,  at  the  said 
other  last-mentioned  part  *of  the  said  station,  and  at  the  said  r*occ 
hackney-carriage,  there  being,  to  be  safely  and  securely  delivered  *■ 
for  the  plaintiff:**  and  the  count  then  alleges  for  breach  the  loss  of  the 
dressing-case  through  the  defendants*  negligence.  It  appeared  in  evidence 
that  the  company  employ  porters  for  the  removal  of  passengers*  luggage 
from  the  railway  carriages  to  the  carriages  hired  for  their  conveyance 
from  the  station.  The  company  are  clearly  responsible  for  the  negli- 
gence of  their  servants  in  the  performance  of  this  duty,  according  to  thi 
principle  laid  down  in  Hyde  v.  The  Trent  and  Mersey  Navigation,  5  T.  R. 
889,  Muschamp  v.  The  Lancaster  and  Preston  Junction  Railway  Com- 
pany, 8  M.  &  W.  421,  Pickford  r.  The  Grand  Junction  Railway  Conj- 
pany,  12  M.  &  W.  766,  and  Machin  v.  The  London  and  South-Western 
Railway  Company,  2  Exch.  415,  17  Law  Journ.  N.  S.,  Exch.  271. 

The  third  count  charges  the  defendants  with  that  degree  of  responsi- 
bility which  the  law  imposes  upon  gratuitous  bailees.  The  evidence  here 
was  amply  sufficient  to  justify  the  jury  in  finding  the  defendants  guilty 
of  such  gross  negligence  as  to  charge  them  in  that  character. 

Talfourdy  Serjt.,  and  Bramwelly  in  support  of  the  rule.  The  dressing- 
case  in  question  never  was  in  the  custody  of  the  defendants  as  carriers 
at  all.  It  was  placed  by  the  driver  ot  the  fly,  at  Woodgate  Station,  into 
the  railway  carriage,  and  there  left  under  the  special  and  immediate  care 
of  Mrs.  Richards  herself,  or  of  her  servant.  The  company,  consequently, 
never  incurred  any  responsibility  whatever  in  respect  of  it. 

If  the  dressing-case  was  delivered  to  the  defendants,  it  was  delivered 
to  them  for  the  purpose  of  being  conveyed  to  London,  as  alleged  in  the 
first  count:  and  that  *duty  they  had  completely  discharged  at  the  r#or/5 
moment  the  carriage  arrived  at  the  terminus  in  Southwark.  They  ^ 
had  then  no  further  duty  to  perform  towards  the  plaintiff's  wife  or  her 
luggage.  The  cases  referred  to  on  the  other  side  are  altogether  inappli- 
cable to  a  state  of  facts  like  the  present. 

There  was  no  evidence  of  any  custom,  or  of  any  duty  such  as  that 
alleged  in  the  second  count,  viz.  to  carry  the  luggage  of  the  passenger  from 
the  railway  to  the  hackney-carriage.  That  which  is  done  by  the  servants 
of  the  company  in  that  respect,  is  mere  courtesy  or  over  officiousness  on 
their  part.  Suppose  the  porters,  in  carrying  the  lady  herself  to  the  hackney- 
carriage,  from  inebriety  or  carelessness,  had  let  her.  fall,  and  injured  her, 
would  the  company  have  been  responsible  for  that  ?  A  question  some- 
what analogous  to  this  arose  in  Cox  v.  The  Midland  Counties  Railway 
Com'pany,  18  Law  Journ.  N.  S.,  Exch.  65,  where  it  was  held  that  it  is 
not  incident  to  the  employment  of  a  guard  or  superintendent  of  a  rail- 
way station,  to  enter  into  a  contract  with  a  surgeon  to  attend  a  passenger 
injured  by  an  accident  on  such  railway,  and  therefore  that  the  railway 
company  are  not  liable  to  the  surgeon  for  services  rendered  to  such  paa- 
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senger  under  a  contract  so  entered  into.  There  must  be  some  limit  tc 
the  liability  of  the  company  for  acts  done  by  their  servants  beyond  the 
ordinary  scope  of  their  authority. 

As  to  the  third  count, — there  was  nothing  to  warrant  the  jury  in  find- 
ing the  defendants  guilty  of  gross  negligence ;  as  there  might  have  been, 
if  it  could  have  been  shown  that  they  knowingly  employed  persons  to 
assist  in  removing  luggage,  whom  they  knew  to  be  dishonest.  [Cress- 
well,  J.  In  Bourne  v.  GatlifFe,  it  was  left  to  the  jury  to  say  whether  a 
*8''71  ^^l^very  of  the  goods  *at  Fenning's  Wharf  was  a  delivery  accord- 
^  ing  to  the  contract.  Was  any  such  question  left  here  ?]  It  was 
not.  [^Byles^  Serjt.  If  any  such  question  ought  to  have  been  left,  it  waa 
the  duty  of  the  defendants  to  ask  the  judge  so  to  leave  it.] 

Wilde,  C.  J.  It  appears  to  me  that  the  plaintiff  in  this  case  has 
proved  enough  to  entitle  him  to  a  verdict  upon  the  first  count,  and  there- 
fore it  is  unnecessary  to  enter  into  any  very  minute  consideration  of  the 
other  two  counts. 

The  first  count  alleges,  that,  on  a  certain  day,  one  Charlotte  Susanna 
Richards,  the  wife  of  the  plaintiff,  at  the  request  of  the  defendants, 
became  and  was  a  passenger  in,  upon,  and  along  the  railway  of  the 
defendants,  and  the  defendants  then  received  into  one  of  their  said  car- 
riages in  and  upon  their  said  r^lway  the  said  Charlotte  Susanna  as  a 
passenger  in,  upon,  and  along  the  said  railway,  to  he  carried  and  con- 
veyed therein  and  thereby  from  Woodgate  Station  to  the  station  or  ter- 
minus at  London  Bridge,  together  with  the  luggage,  consisting  of  a  cer- 
tain dressing-case  and  certain  other  goods  and  chattels,  of  the  plaintiff, 
to  wit,  &c.,  of  great  value,  &c.,  also  to  be  carried  and  conveyed  by  the 
defendants,  as  such  carriers  as  aforesaid,  in,  upon,  and  along  the  said 
railway,  from  Woodgate  Station  aforesaid  to  the  said  station  or  terminus 
at  South wark  aforesaid,  and  there,  to  wit,  at  the  said  station  or  terminus 
at  Southwark  aforesaid,  safely  and  securely  to  he  delivered  for  the  plain- 
tiff, for  reasonable  reward  to  the  defendants  in  that  behalf.  That  is  the 
allegation  of  the  defendants'  duty :  and  the  breach  assigned,  is,  that  the 
defendants,  not  regarding  their  duty  in  that  behalf,  did  not  use  due  and 
proper  care  in  and  about  the  carriage  and  conveyance  of  the  said  dress- 
ing-case, goods,  and  chattels  of  the  plaintiff,  from  Woodgate  Station 
^oroTi  aforesaid  to  the  said  *station  or  terminus  at  Southwark  aforesaid, 
^  but  took  so  little  and  such  bad  care  in  and  about  the  carrying 
and  conveying  of  the  said  dressing-case,  goods,  and  chattels,  that,  by 
and  through  the  carelessness,  negligence,  and  improper  conduct  of  the 
defendants  in  the  premises,  the  said  dressing-case,  goods,  and  chattels 
became  and  were  lost  to  the  plaintiff.  The  duty  of  common  carriers,  by 
the  common  law,  is  perfectly  well  understood :  it  is  a  warranty  safely 
and  securely  to  carry  ;  whether  they  be  guilty  of  negligence  or  not,  is 
immaterial ;  the  warr«anty  is  broken  by  the  non-conveyance  or  non-de- 
livery of  the  goods  intrusted  to  them.     The  insertion  in  the  count  of 
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superfluous  matter  will  not  affect  the  plaintiff's  right  to  recover,  pro- 
vided a  good  cause  of  action  is  alleged  and  proved.  It  is  not  unusual, 
in  actions  for  breach  of  wan  anty,  to  charge  fraud.  But  that  is  alto- 
gether immaterial  and  unnecessary :  it  is  enough  to  prove  the  warranty, 
and  the  breach  or  non-performance  of  it.  The  result  upon  the  first 
count  here,  is,  that  the  plaintiff's  wife  was  received  by  the  company  as 
a  passenger,  to  be  carried  with  her  luggage  from  Wood  gate  Station  and 
safely  and  securely  delivered  at  the  terminus  in  London  ;  and  that,  by 
the  improper  conduct  of  the  servants  of  the  company,  a  part  of  the  lug- 
gage was  never  delivered.  Does  that  disclose  a  good  cause  of  action  ? 
I  am  of  opinion  that  it  does,  and  that  the  defendants  have  shown  nothing 
which  in  point  of  law  releases  them  from  the  general  obligation  which  the 
law  casts  upon  them.  On  the  part  of  the  defendants,  it  is  contended 
that  the  goods  were  carried.  But  the  allegation  is,  that  they  were 
received  by  the  company  to  be  carried  and  conveyed  and  delivered  at  the 
terminus  in  London ;  and  they  were  not  delivered.  I  think  it  was 
clearly  established  that  the  dressing-case  was  delivered  to  the  company. 
The  facts  are  simplie.  The  lady  comes  to  the  station  in  a  fly.  The 
*dressing-case  is  put  into  the  carriage  to  be  conveyed  to  London  r^ocn 
with  her.  Nothing  is  more  common.  No  doubt  this  might  have 
been  done  under  such  circumstances  as  would  discharge  the  carriers,  or, 
more  properly  speaking,  under  such  circumstances  as  never  to  cast  upon 
them  the  responsibility  of  carriers.  But  that  would  depend  upon  the 
evidence.  Suppose  a  passenger  to  get  into  a  carriage  with  a  pocket- 
book  in  his  pocket,  and,  on  arriving  at  the  terminus,  to  take  it  out  of  his 
pocket,  and  ask  a  porter  to  carry  it  to  a  cab ;  it  may  be,  that,  under 
such  circumstances  the  company  would  not  be  responsible  if  the  pocket- 
book  were  lost  in  the  transit.  Taking  the  case  as  denuded  of  any  facts 
which  could  warrant  any  question  of  fraud  being  left  to  the  jury,  and 
there  being  no  other  circumstances  to  exonerate  the  company  from  the 
liability  which  ordinarily  attaches  to  common  carriers,  it  seems  to  me 
that  the  evidence  sustains  the  first  count ;  and  that  that  count  dis- 
closes a  perfectly  good  cause  of  action,  though  accompanied  by  super- 
fluous and  unnecessary  matter.  The  fact  of  the  dressing-case  having 
been  placed  under  the  seat  of  the  carriage,  and  so  under  the  more  imme- 
diate control  and  inspection  of  the  passenger,  in  my  opinion  makes  no 
difference. 

Cresswell,  J.(a)  I  am  of  the  same  opinion.  There  was  abundant 
evidence  to  show  that  the  dressing-case  in  question  came  into  the  custody 
of  the  defendants  under  such  circumstances  as  to  make  them  responsible 
for  its  safe  conveyance  and  delivery.  They  could  not  be  said  to  have 
fulfilled  their  contract  without  delivery :  and,  if  it  was  the  usual  course 
to  deliver  the  luggage  of  passengers  at  a  particular  part  of  the  r*ogA 
platform,  that  was  *the  sort  of  delivery  the  defendants  took  upon 

(a)  CoLTMAH,  J.f  not  haring  heard  the  whole  of  the  argument,  took  no  part  in  the  dociaion. 
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themselves  to  make.  In  Bourne  v.  Gatliffe,  a  question  arose  as  to  the 
mode  qf  delivery  of  goods  brought  into  the  port  of  London  by  steam- 
vessels  :  but  that  is  quite  beside  the  present  case.  The  defendants  here 
were  bound  to  deliver  Mrs.  Richards*s  luggage.  Did  they  do  so?  It 
seems  to  me  that  they  did  not.  Their  contract,  therefore,  was  not  per- 
formed. A  carrier  who  undertakes  for  hire  to  carry  goods,  is  bound  to 
deliver  them  at  all  events,  except  damaged  or  destroyed  by  the  act  of 
God  or  the  King's  enemies, — even  though  the  jury  expressly  find  that 
they  were  destroyed  without  any  actual  negligence  in  the  defendant: 
for,  a  carrier  is  in  the  nature  of  an  insurer.  This  was  laid  down  in  For- 
ward V.  Pittard,  1  T.  R.  27,  and  Garside  v.  The  Trent  Navigation,  4  T. 
'T.  581 ;  and  it  has  never  been  disputed  since.  Here,  there  is  in  the 
first  count  an  allegation,  that,  by  and  through  the  carelessness,  negli- 
gence,'and  improper  conduct  of  the  defendants,  the  dressing-case  and 
its  contents  became  and  were  wholly  lost  to  the  plaintiff.  That  is,  in 
substance,  an  allegation  that  the  loss  was  occasioned  by  the  default  of 
the  defendants,  in  not  having  performed  what  they  were  bound  to  do. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Upon  the  facts  proved, 
I  think  the  defendants  were  clearly  liable  for  the  loss  of  the  dressing- 
case  in  question.  It  was  in  their  custody,  as  common  carriers,  at  the 
time  of  the  loss.  I  must  confess  I  think  the  transit  was  at  an  end 
before  the  loss.  I  express  no  opinion  as  to  whether  or  not  the  defend- 
ants could  be  compelled  to  do  more  than  deliver  the  luggage  on  the  plat- 
form. But,  if  the  company  choose  to  provide  a  more  convenient  mode 
*^CM  ^^  delivering  luggage  to  passengers,  by  employing  porters  *to 
•^  carry  it  across  the  platform,  to  the  vehicles  by  which  it  is  to  be 
taken  away,  I  think  their  liability  as  carriers  continues  until  the  porters 
have  discharged  their  duty.  I  feel  some  diflSculty  in  applying  the  facts 
to  the  pleadings.  I  do  not  think  either  the  second  or  the  third  coont 
made  out.  But  I  am  not  disposed  to  quarrel  with  the  somewhat  liberal 
view  the  rest  of  the  court  take  as  to  the  first  count,  or  with  the  copious 
rejection  of  immaterial  matter  which  they  think  themselves  authorized  to 
make.  Upon  the  whole,  I  agree  that  the  defendants  failed  to  deliver  the 
articles  in  question,  within  the  terms  of  the  first  count. 

Rule — Verdict  for  the  plaintiff  on  the  issues  taken  on  the  first 

count ;  for  the  defendants  on  all  the  other  issues,  except  those 

upon  the  carriers'  act. 


HAMBER  V.   JAMES  ROBERTS.     May  8. 

In  an  action  by  a  meMenger  of  Ui«  court  of  bankruptcy,  a^inst  J.  S.,  for  fe«s  due  from  him  m 
petitioning-creditor  under  ayfaf, — Held»  that  the  plaintiff  proved  a  prima /acit  caw,  by  patting 
hi  the  proceedings  under  the  A*<vl,  without  showing  the  identity  of  the  defendant  with  the  J.  5. 
— named  therein  as  the  petitioning-creditor. 

It  is  no  ground  for  a  new  trial  of  an  action  before  the  secondary  or  nnder-aherifi^  that  the  pif- 
*icnlars  of  d«  mand  are  not  annexed  to  the  writ  of  trial. 
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This  was  an  action  by  a  messenger  of  the  court  of  bankruptcy,  against 
a  petitioning-creditor,  for  his  fees.  At  the  trial  before  the  secondary  of 
London,  on  the  2d  of  May  instant,  it  appeared  from  the  proceedings 
under  the  fiat,  which  were  put  in,  that  the  name  of  the  petitioning-creditor 
was  "  James  Roberts  :*'  but  it  was  objected  on  the  part  of  the  defendant, 
that  there  were  no  particulars  of  demand  annexed  to  the  writ  of  trial ; 
and,  further,  that,  in  the  absence  of  some  evidence  *to  identify  r*o£>.> 
him  with  the  person  so  named,  there  was  nothing  to  go  to  the  jury. 

The  secondary,  however,  thought  otherwise ;  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  the  amount  claimed. 

Prentice  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
There  being  no  evidence  to  identify  the  defendant  with  the  James  Roberts 
whose  name  appeared  on  the  proceedings  as  petitioning-creditor,  there 
was  nothing  to  go  to  the  jury.  [V.  Williams,  J.,  referred  to  Sewell  v, 
Evans,  and  Roden  v.  Ryde,  4  Q.  B.  626,  where  it  was  held,  that,  to 
prove  the  execution  by  the  defendant  of  an  instrument  on  which  he  is 
sued,  if  it  be  shown  that  such  instrument  is  executed  by  a  person  bear- 
ing the  defendant's  name,  it  is  not  necessary  to  give  evidence  strictly 
identifying  the  person  whos^  signature  is  proved,  with  the  party  on  whom 
process  has  been  served,  unless  facts  appear  which  raise  a  doubt  of  the 
identity.  Thus,  in  an  action  for  goods  sold  against  W.  S.  Evans,  it 
appeared,  that,  about  five  years  before  action  brought,  W.  S.  Evans  had 
been  a  customer,  and  had  written  a  letter,  acknowledging  the  receipt  of 
the  goods  :  the  witness  who  proved  these  facts  did  not  know  whether  the 
defendant  was  the  same  W.  S.  Evans ;  nor  was  any  further  evidence  given 
of  the  fact :  and  it  was  held  a  sufiScient  primd  facie  case.  So,  in  an 
action  against  H.  T.  Ryde,  as  acceptor  of  a  bill  of  exchange,  it  appeared 
that  H.  T.  Ryde  had  kept  cash  at  the  bank  where  the  bill  was  made 
payable,  and  had  drawn  checks,  which  the  cashier  had  paid :  the  cashier 
knew  the  party's  handwriting,  by  the  checks,  and  swore  that  the  accept- 
ance was  in  the  same  handwriting ;  but  he  had  not  paid  any  checks  for 
some  time,  did  not  *know  the  party  personally,  and  could  not  r^o^o 
further  identify  him  with  the  defendant :  and  it  was  held  a  suffi- 
cient primd  facie  case.]  Here,  there  was  no  proof  that  the  signature  of 
the  petitioning  creditor  was  in  the  handwriting  of  the  defendant.  In 
Roscoe  on  Evidence,  6th  edit.  208,  It  is  laid  down  on  the  authority  of 
Whitelocke  t;.  Musgrove,  1  C.  &  M.  611,  and  Jones  r.  Jones,  9  M.  & 
W.  75,  that,  in  an  action  against  the  acceptor  of  a  bill  of  exchange, 
"  some  evidence  of  the  identity  of  the  defendant  and  the  person  who 
accepted  the  bill,  is  necessary,  and  it  is  not  suflBcient  merely  to  prove  that 
a  person  calling  himself  by  the  same  name,  accepted  it."  In  Jones  r. 
Jones,  which  was  an  action  by  an  endorsee  against  the  maker  of  a  pro- 
missory note,  the  defendant  pleaded, — first,  that  he  did  not  make  the 
note,  secondly,  that  he  made  it  for  the  accommodation  of  the  plaintiff: 
there  was  an  attesting-witness  to  the  note,  who,  on  being  called  at  the  trial, 


863  SHACKEL  v.  JOHNSON.   E.  T.  1849. 

stated  that  he  saw  the  signature  (Hugh  Jones)  to  the  note  written  by  a 
party  whose  occupation  and  residence  he  described,  but  that  he  had  had  no 
communication  with  him  since,  and  that  this  was  a  common  name  in  the 
neighbourhood  where  the  note  was  made  :  and  it  was  held  that  there  was 
no  evidence  to  go  to  the  jury  of  the  identity  of  the  defendant  with  the 
maker  of  the  note ;  and  that  the  second  plea  could  not  be  called  in  aid 
for  tLit  purpose.  [Cresswell,  J.  Greenshields  r.  Crawford,  9  M.  k 
W.  314,  1  Dowl.  N.  S.  439,  is  rather  at  variance  with  Jones  r.  Jones. 
There,  in  an  action  by  an  endorsee  against  the  acceptor  of  a  bill  of 
exchange,  it  appeared  that  the  bill  was  directed  to  "  Charles  Banner 
Crawford,  East  India  House,'*  and  accepted  "  C  B.  Crawford:"  it  was 
*ft641  P^^^'^^  ^^^^  ^^^^  signature  was  the  handwriting  of  a  gentleman  *of 
that  name,  formerly  a  clerk  in  the  East  India  house,  who  had  left 
it  five  years  before:  and  it  was  held  that  this  was  sufficient  evidence  of 
the  identity  of  the  defendant  with  the  person  whose  handwriting  was 
proved.]  There,  the  bill  was  directed  to  a  person  at  a  particular  place. 
[Cresswell,  J.  There  was  no  proof  that  the  defendant  had  ever  been  a 
clerk  in  the  East  India  House.] 

The  particulars  of  demand  were  not  annexed  to  the  writ  of  trial,  as  the 
rule  of  court(a)  requires.  [Wilde,  C.  J.  The  proper  remedy  for  that,  was, 
to  take  out  a  summons  to  compel  their  annexation.]  The  defendant  had 
no  means  of  knowing  that  they  were  not  there,  until  he  appeared  at  the 
trial ;  inasmuch  as  the  writ  of  trial  only  goes  down  on  the  day  of  trial. 
This  is  a  clear  irregularity;  and  there  must  be  some  mode  of  taking 
advantage  of  it. 

Wilde,  C.  J.  I  think  the  evidence  given  on  this  occasion  proved  a 
primd  facie  case  :  and  I  think  it  would  be  productive  of  much  mischief 
to  give  rise  to  a  doubt  by  granting  a  rule.  The  omission  to  annex  the 
particulars  of  demand  to  the  record,  clearly  is  no  ground  of  motion  for 
a  new  trial. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  Trinity  term,  1  W.  4,  r.  6. 


•865]  *SHACKEL  v.  JOHNSON.     Mai/ 8. 

A  defendant  arrested  on  a  eapicu  under  the  1  A  2  Vict  c.  110,  deposited  with  the  shenf  tke 
amount  endorsed,  with  10/.  for  costs,  pursuant  to  the  43  G.  3,  c.  40,  and  shortly  afterwards 
embarked  with  his  family  for  Australia,  without  putting  in  bail  above,  or  leaving  any  attomej 
or  agent  to  act  for  him.  The  court  granted  the  plaintiff  a  rule  nisi  for  taking  the  money  ovt 
of  court,  subject  to  any  deduction  from  the  10/.,  upon  taxation, — which  rule  was  made  absolnte, 
upon  service  by  sticking  up  such  rule  niiii  in  the  office. 

The  defendant  having  been  arrested  upon  a  capias  issued  under  the 
1  &  2  Vict.  c.  110,  endorsed  for  bail  for  60Z.,  in  lieu  of  giving  bail  to 
the  sheriff,  deposited  with  the  officer  the  sum  of  60Z.,  together  with  lOt 
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to  answer  costd,  pursuant  to  the  statute  43  G.  3,  c.  46,  which  sums 
respectively  had  been  paid  into  court.  The  time  for  putting  in  bail 
above  having  expired,  and  no  bail  having  been  put  in, 

Bi/leSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  defendant,  ''  upon  notice  of  the  rule  being  given  to  him  or  his 
attorney,  to  show  cause  why  the  several  sums  of  ^OZ.  for  debt  and  lOZ. 
for  costs,  paid  by  the  defendant  on  his  arrest  in  this  action,  into  the 
hands  of  the  sheriff  of  Kent,  and  by  the  said  sheriff  paid  into  the  hands 
of  the  masters  of  this  court,  pursuant  to  the  statute  43  G.  3,  c.  46, 
should  not  be  paid  out  of  court  to  the  plaintiff  or  to  his  attorney,  the 
said  defendant  not  having  duly  put  in  and  perfected  bail  in  this  action, — 
such  payment  to  be  made  subject  to  any  deductions,  if  any,  from  the 
said  sum  of  lOZ.  deposited  and  paid  to  answer  the  costs  as  aforesaid, 
as  upon  taxation  of  the  plaintiff's  costs,  as  well  of  the  action  as  of  this 
application,  might  be  found  reasonable/*  The  aflSdavit  upon  which  the 
motion  was  founded, — that  of  the  plaintiff's  attorney, — stated,  that  the 
only  residence  or  dwelling-place  of  the  defendant  known  to  the  deponent, 
was  situate  at  Ealing,  in  the  county  of  Middlesex,  where  the  defendant 
.  lately  carried  on  the  business  or  profession  of  a  surgeon,  down  to  about 
the  23d  of  *April  last ;  that  the  deponent  had  been  informed  by  r*ogg 
Mr.  J.  T.  of  Ealing  aforesaid,  a  neighbour  of  the  defendant, — 
and  verily  believed  such  information  to  be  true, — that  the  defendant  had 
departed  from  his  said  residence  at  Ealing,  and  left  this  country,  with 
his  family,  for  Port  Philip,  in  Australia ;  that  the  deponent  had  also 
been  informed  by  Mr.  J.  A.  of  Gravesend,  in  the  county  of  Kent,  ofiScer 
to  the  sheriff  of  Kent, — and  verily  believed  such  information  to  be  true, — 
that  the  defendant  left  Gravesend,  on  board  the  ship  Medway,  bound  for 
Port  Philip  aforesaid,  on  the  27th  of  April  last ;  and  that  the  deponent 
did  not  know,  nor  did  he  believe,  that  the  (defendant  had  consulted  or 
employed  on  his  behalf  any  attorney  in  this  action. 

ByleSy  Serjt.,  now  moved  to  make  the  rule  absolute, — no  one  appear- 
ing to  show  cause, — upon  an  affidavit  by  the  plaintiff's  attorney,  stating, 
that,  on  the  4th  instant,  he  called  at  the  late  dwelling-house  of  the  defend- 
ant, situate  at  Ealing,  where  the  defendant  had  carried  on  his  business  of 
a  surgeon,  and  there  saw  a  Mr.  G.,  who  informed  the  deponent, — and 
which  information  the  deponent  believed  to  be  true, — that  he  (Mr.  G.)  had 
bought  the  defendant's  practice,  that  he  (Mr.  G.)  believed  the  defendant 
was  gone  with  his  wife  and  family  to  settle  at  Port  Philip,  that  the  defend- 
ant had  not  any  attorney  that  he  had  ever  heard  of,  and  that,  in  all  the 
transactions  between  himself  and  the  defendant,  the  latter  had  acted 
entirely  for  himself;  that  Mr.  G.  informed- him,  the  deponent,  that  he  did 
not  know  anybody  who  was  authorized  to  act  for  the  defendant,  and 
referred  him  to  No.  16,  Prince's  Street,  Cavendish  Square,  as  a  place 
irhere  he  might  obtain  some  information  respecting  the  defendant ;  that 
the  deponent  accordingly  proceeded  to  No.  16,  Prince's  Street,  Cavendish 
VOL.  VII.— 67  2  Y 
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♦8671  *S^^*^®>  where  he  saw  a  lady,  who  informed  him  that  the  defend- 
ant had  gone  abroad  to  settle  with  his  family,  but  said  she  knew 
of  no  attorney  in  England  who  was  authorized  to  act  for  him,  or  take  in 
any  papers  for  him ;  that  the  deponent,  on  the  same  day,  called  at  the 
oflSce  of  the  owner  of  the  ship  Medway,  and  was  informed  by  a  clerk 
there,  that  the  defendant  was  on  board  that  vessel  with  his  wife  and 
family,  that  the  vessel  had  left  Gravesend  about  a  week,  and  that  he 
knew  of  no  attorney  or  other  person  who  acted  for  the  defendant  or  took 
in  any  papers  for  him ;  that  the  deponent,  on  the  same  day,  called  at  the 
ofiSce  of  the  agents  of  the  Medway,  where  he  obtained  similar  information ; 
that  the  deponent  did  not  know,  nor  did  he  believe,  that  the  defendant 
had  consulted  or  employed  on  his  behalf  any  attorney  in  this  action; 
that  he  had  made  diligent  inquiries  to  find  out  some  attorney  or  other 
person  on  whom  he  could  serve  the  rule  nisi,  but  without  effect ;  and  that 
he  had,  on  the  said  4th  of  May  instant,  stuck  up  a  copy  of  the  rule  in 
the  oflSce  of  this  court. 

Wilde,  C.  J.  It  seems  to  me  that  the  plaintiff  has  done  all  that  he 
could  reasonably  be  expected  to  do,  to  serve  the  rule,  and  therefore  that 
he  is  entitled  to  have  it  made  absolute. 

The  rest  of  the  court  concurring^  Rule  absolute. 


♦868]  *JOHNSON  v.  WARD.     May  8. 

The  affidavit  to  found  a  motion  for  a  saggestion  to  depriTe  a  plaintiff  of  eosti  under  the  coontj- 
courtfl  SLCif  9  A  10  Vict,  c  95,  s.  129,  must  allege  untkcertainty  and  preeinon  that  the  plaintiff 
did  noty  at  the  time  of  the  commenoement  of  the  action,  dweU  more  than  twenty  miles  £rom 
the  defendant 

This  was  an  action  of  4ebt,  tried  before  the  under-sheriff  of  Middle- 
sex, on  the  12th  of  April  last,  when  the  plaintiff  obtained  a  verdict 
for  121. 

BaU^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter  a  sug- 
gestion under  the  county-courts  act,  9  &  10  Vict.  c.  95,  s.  129,  to  deprive 
the  plaintiff  of  costs,  on  the  ground  that  the  action  was  brought  to 
recover  a  debt  for  which  a  plaint  might  have  been  levied  in  the  Mary-le- 
bone  county-court  of  Middlesex. 

The  aflBdavit  on  which  the  motion  was  founded,  stated  "  that,  before 
and  at  the  time  this  action  was  brought,  he,  this  deponent,  dwelt  at  33, 
John  Street,  Portland  Town,  in  the  county  of  Middlesex,  within  the  dis- 
trict of  Mary-le-bone,  in  the  county  of  Middlesex,  and  within  the  juris- 
diction of  the  Mary-le-bone  county-court,  holden  under  the  provisions^ 
of  the  said,  act ;  and  that  the  said  cause  of  action  arose  wholly,  or  in 
some  material  point,  within  the  jurisdiction  of  .the  said  county-court  of 
Mary-le-bone  aforesaid ;  and  that,  at  the  time  of  the  commencement  of 
this  action,  the  plaintiff  did  not  dwell  more  than  twenty  miles  from  the 
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defendant,  but  dwelt  within  twenty  miles  from  this  deponent  (the  defend- 
ant), that  is  to  My,  that  the  defendant  dwelt  at  33,  John  Street,  Port- 
land Town,  in  the  county  of  Middlesex,  and  within  twenty  miles  of  the 
Mary-le-bone  county-court  as  aforesaid :"  and  it  then  proceeded  to  nega- 
tive the  other  exceptions  in  the  act. 

Joyee^  who  showed  cause,  insisted  that  the  affidavit  was  insufficient, 
inasmuch  as  it4id  not,  in  distinct  and  '''positive  terms,  allege  that  r^oau 
the  plaintiff  dwelt  within  twenty  miles  from  the  defendant,  so  as 
to  sustain  an  indictment  for  perjury  if  the  fact  were  otherwise. 

Bally  in  support  of  his  rule,  llbmitted  that  there  was  a  clear  and  posi* 
tive  statement  in  the  affidavit,  that,  at  the  time  of  the  commencement  of 
the  action,  ^^  the  plaintiff  did  not  dwell  more  than  twenty  miles  from  the 
defendant,''  the  rest  being  mere  surplusage ;  and  that,  if  the  fact  were 
that  the  plaintiff  did  reside  more  than  twenty  miles  from  the  defendant, 
the  deponent  would  not  escape  an  indictment  for  perjury. 

WiLDB,  C.  J.  I  think,  if  you  were  his  counsel,  you  would  hardly  con- 
sider you  did  him  justice  if  you  omitted  to  take  the  objection.  It  appears 
to  me  that  the  affidavit  is  clearly  insufficient. 

The  rest  of  the  court  concurring,  Rule  discharged.(a) 

(a)  And  see  Dodd  «.  Wigley,  UNte,  p.  106 ;  Shiels  «.  Rait>  ati«e,  p.  116. 

Under  the  13  A  14  VicU  c.  61,— the  act  for  extending  and  amending  the  9  A  10  Vict  c.  95,— 
it  is  no  longer  neeeeMiry  for  a  defendant  to  move  for  a  suggestion  to  deprive  the  plaintiff  of  cosU. 

The  11th  section  of  that  act  enacts,  "  that,  \i^  in  any  action  commenced,  after  the  passing  of 
thia  act,  in  any  of  Her  Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or  assump- 
sit, not  being  an  action  for  breach  of  {Mromise  of  marriage,  the  plaintiff  shall  recover  a  sum  not 
exceeding  20/.,  or  if,  in  any  action  commenced,  alter  Uie  passing  of  this  act,  in  any  of  Her 
Majesty's  superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being  an  action  for  malicious 
proeecution,  or  for  libel,  or  for  slander,  or  for  criminal  conversation,  or  for  seduction,  the  plaintiff 
shall  recover  a  sum  not  exceeding  M.,  the  plaintiff  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs,  except  in  the  cases  hereinafter  provided,  and  except  in  the  case  of  a  judgment  by 
default;  and  it  shall  not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive 
such  plaintiff  of  costs ;  nor  shall  any  such  ^plaintiff  be  entitled  to  costs  by  reason  of  any  [*870 
privilege  as  attorney  or  officer  of  such  court  or  otherwise." 

The  12th  seetioa  provides  and  enacts,  "  that,  if  the  plaintiff  shall,  in  any  such  action  as  afore- 
sud,  recover  a  sum  less  than  the  sum  in  that  behalf  hereinbefore  mentioned,  by  verdict,  and  the 
judge  or  other  presiding  officer  before  whom  such  verdict  shall  be  obtained,  shall  certify  on  the 
back  of  the  record  that  it  appeared  to  htm  at  the  trial  that  the  cause  of  action  was  one  for  which 
a  plaint  could  not  have  been  entered  in  any  such  oonnty>court  as  aforesaid,  or  that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient  reason  for  bringing  the  said  action  in  the  court  in 
which  the  said  action  was  brought,  the  plaintiff  in  such  case  shall  have  the  same  judgment  to 
reeover  his  costs,  that  he  would  have  had  if  this  act  had  not  been  passed." 

And  the  13th  section  provides  and  enacts,  "  that,  if,  in  any  such  action,  whether  there  be  a  ^er- 
diet  in  such  action  or  not,  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court  in 
which  such  action  was  brought,  or  to  the  satisfaction  of  a  judge  at  chambers,  upon  summons, 
that  the  said  action  was  brought  for  a  cause  in  which  cononrrent  jurisdiction  is  given  to  the 
superior  courts  by  the  12Sth  section  of  the  recited  act  [9  A  10  Vict.  c.  95,]  or  for  which  no  plaint 
could  have  been  entered  in  any  such  county -court,  or  that  the  said  cause  was  removed  fW>m  a 
eounfy-eourt  by  certiorari,  then,  and  in  any  of  such  cases,  the  court  in  which  the  said  action  is 
brought^  or  the  said  judge  at  chambers,  may  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall 
recover  his  costs,  and  thereupon  the  plaintiff  shall  have  the  same  judgment  to  recover  his  costr 
that  he  would  have  had  if  thiii  act  had  not  been  passed." 

END  OF  EASTER  TERM. 
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The  judges  who  usually  sat  in  banco  in  this  term,  were— 
Wilde,  C.  J.  Crbsswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


COLEMAN  and  DAVIS  v.  BIEDMAN.     May  22. 

^e  payee  of  a  promisaory  note,  having  paid  the  amount  to  the  endorsees,  on  default  of  tlie 
maker,  sued  the  latter  in  the  names  of  the  endorsees,  hut  without  any  authority  from  them,  and 
obtained  a  rerdiot  The  defendant  haying  paid  the  debt,  the  court,  ikpon  his  applieation,  stajed 
the  proceedings,  wiihout  cotta  on  either  tide,  and  each  party  bearing  his  own  oosts  of  the  rnla. 

This  was  an  action  upon  a  promissory  note  for  50Z.,  made  by  Biedman, 
on  the  31st  of  October,  1848,  payable  two  months  after  date  to  one  Mar- 
shall, or  his  order,  and  endorsed  by  Marshall  to  the  plaintiffs. 

The  note  having  become  due  on  the  3d  of  January,  1849,  and  not 

being  paid  by  Biedman,  Marshall  on  the  4th  paid  45Z.,  on  account,  to  the 

plaintiffs ;  and  on  the  8th  Biedman  paid  to  the  plaintiffs  35Z. ;  where- 

*R7^1  ^P^^  *^^^  plaintiffs  handed  over  the  note  to  Marshall,  together 

-■  with30Z. 

On  the  24th  of  January,  Marshall  caused  a  writ  to  be  issued  against 
Biedman,  in  the  names  of  the  plaintiffs,  to  recover  the  balance  due  upon 
the  note.  The  defendant  pleaded  to  the  action, — first,  that  he  did  not 
make  the  note, — secondly,  payment.  The  cause  was  tried  at  the  last 
assizes  at  Hertford,  when  a  verdict  was  found  for  the  plaintiffs  for  \5L 
2«.  6e2.  debt,  damages  !».,  costs  40«.,  and  a  certificate  was  given  for 
speedy  execution  for  the  debtj  which  was  accordingly  paid. 

BoviUj  in  the  last  term,  on  behalf  of  the  defendant,  obtained  a  rule 
calling  upon  Marshall,  and  his  attorney,  Lewis,  to  show  cause  why  all 
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Turther  proceedings  in  the  action  should  not  he  stayed,  and  why  Marshal] 
md  his  attorney,  or  one  of  them,  should  not  pay  to  the  defendant  his  costs 
df  the  action  and  of  this  application,  as  between  attorney  and  client. 
The  motion  was  founded  upon  afiSdavits,  showing  that  the  action  had  been 
brought  by  Marshall  in  the  names  of  Coleman  and  Davis,  without  their 
authority  or  sanction. 

ByleSj  Serjt.,  for  Marshall,  produced  an  afiBdavit  showing  that  Mar- 
shall had  some  ground  for  believing  that  he  had  the  authority  of  Davis 
for  bringing  the  action  in  the  names  of  Coleman  and  Davis.  He  sub- 
mitted that  Marshall  not  being  a  party  to  the  record,  or  an  attorney  of 
this  court,  the  court  had  no  jurisdiction  to  fix  him  with  costs.  [WiLDE, 
C.  J.  If  a  party  assumes  to  sue  out  the  process  of  the  court  in  the  name 
of  a  third  person,  it  does  not  lie  in  his  mouth  to  say  he  is  not  a  suitor, 
or  that  the  court  has  no  authority  to  visit  him  with  costs.]  The  parties 
whose  names  were  used  do  not  complain ;  nor  is  it  suggested  that  the 
defendant  was  at  all  prejudiced,  in  respect  of  any  defence  he  might  have 
had,  or  otherwise,  by  the  action  *being  brought  in  the  names  of  p^«,-«' 
Coleman  and  Davis  instead  of  being  brought  in  that  of  Marshall.   ^ 

Lush^  on  behalf  of  Lewis,  submitted  that  he  had  been  guilty  of  no 
such  impropriety  as  ought  to  subject  him  to  costs ;  for,  that  it  was  by  no 
means  unusual  for  the  holder  to  sue  as  trustee  for  an  endorser  who  has 
been  called  upon  to  pay  on  the  default  of  the  drawee. 

Bovillj  in  support  of  his  rule,  relied  upon  the  affidavits  on  which  he 
moved,  as  showing  that  the  use  made  x>{  the  plaintiifs'  names  was  unau- 
thorized. 

Wilde,  C.  J.  In  this  case,  some  of  the  facts  are  quite  clear  and  free 
from  doubt  ot  dispute.  The  plaintiffs  gave  no  authority  to  Marshall  to 
bring  the  action  in  their  names.  But  it  is  not  quite  so  clear  that  Mar- 
shall was  aware  that  they  had  not  given  him  such  authority.  It  is  not 
pretended  that  Marshall  had  any  communication  with  the  plaintiifs  upon 
the  subject,  except  at  the  time  when  he  paid  them  the  45/.  The  fair 
result  of  the  affidavits  on  the  one  side  and  on  the  other,  seems  to  me  to 
be,  that  the  action  was  commenced  and  prosecuted  in  the  names  of  the 
plaintiffs  without  any  authority.  Marshall  certainly  has  acted  carelessly 
in  the  matter.  And  his  attorney  has  not  used  that  degree  of  caution 
and  circumspection  which  the  court  has  a  right  to  expect  from  its  officers. 
The  case  is  presented  to  us  under  somewhat  peculiar  circumstances.  No 
injustice  seems  to  haviB  been  done  to  the  defendant ;  he  has  lost  no 
defence  by  the  action  having  been  brought  in  the  names  of  Coleman  and 
Davis,  instead  of  in  that  of  Marshall.  At  the  same  time,  the  process 
of  the  court  has  been  used  in  a  manner  not  warranted  by  law.  When 
actions  are  brought  in  the  names  of  third  persons  not  interested  in  the 
subject-matter,  difficulties  frequently  arise  in  showing  that  the  *U8e  ri^onA 
of  their  names  was  duly  authorized.  In  such  cases,  it  behoves  the 
attorney  to  place  himself  in  a  situation  to  show  that  he  has  not  acted  with- 

2y2 
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out  authority.  Where  it  is  distinctly  made  out  that  an  improper  use  has 
been  made  of  the  process  of  the  courts  the  parties  so  acting  must  be 
made  to  suffer  to  some  extent.  Under  the  circumstances,  I  think  the 
plaintiffs'  costs  ought  not  to  be  allowed.  At  the  same  time,  I  am  noi 
disposed  to  give  costs  to  the  defendant,  it  not  appearing  that  he  haa 
sustained  any  loss  or  inconvenience  from  the  course  pursued.  It  seems 
to  me,  therefore,  that  the  justice  of  the  case  will  be  met,  by  making  the 
rule  absolute  to  stay  the  proceedings,  without  costs  on  either  side,  each 
party  paying  his  own  costs  of  this  rule. 

CoLTMAN,  J.,  concurred. 

Gresswell,  J.  I  must  confess  I  feel  at  some  loss,  to  understand  the 
precise  ground  upon  which  we  are  deciding.  It  may  be  that  it  is  not 
reasonable  to  allow  Marshall  to  continue  to  use  the  names  of  the  plain- 
tiffs. It  certainly  has  been  usual  for  applications  of  this  sort  to  origi- 
nate with  the  parties  whose  names  hare  been  improperly  used.  I  am 
not,  howerer,  disposed  to  differ  with  the  rest  of  the  court ;  though  I 
cannot  help  thinking  the  defendant  has  been  rather  fortunate  in  having 
an  action  brought  against  him  in  the  names  of  Coleman  and  Davia, 
instead  of  in  that  of  Marshall. 

y.  Williams,  J.,  concurred.  Rule  absolute  accordingly.(a) 

(a)  Vide  Doe  <L  Vine  v.  Figgins,  3  Taunt  440;  Doe  d,  Hammek  r.  Fillis,  2  Chttt  Rep.  irO; 
Thamea  Haven  Dock  and  Railway  Company  «.  Hall^  &  M.  A  O.  374»  6  Boott,  N.  R.  342. 
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.AMompsit  against  sereral  defendante  for  work  and  labour  by  the  plaintiff  aa  an  atfeenej,  with 
ooonts  for  money  paid,  Ac.  Plea, — by  one  of  the  defendants, — to  the  whole  declaration,  that 
the  action  was  commenced,  after  the  8  A  7  Vict  e.  73,  for  the  recovery  of  fees,  chai^gea,  and 
disbursements  due  to  the  plaintiff  as  an  attorney,  as  in  the  first  eoont  mentioned,  and  that  bo 
signed  bill  had  been  delivered  to  the  de/mdant,  or  sent  by  the  post  to,  or  left  for  him  at,  kU 
eounting-house,  office  of  business,  dwelling-house,  or  last  known  place  of  abode : — Held,  on 
special*  demurrer,  that  the  word  **  disbursements"  applied  to  the  count  for  money  paid ;  aad 
that  the  plea  suffieiently  negatived  the  delivery  of  a  bill  of  costs  within  the  terms  of  tko 
statute. 

Assumpsit  on  an  attorney's  bill.  The  first  count  of  the  declaration 
stated  that  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
50Z.,  for  the  work  and  labour,  care,  diligence^  and  attendance  of  the  plain- 
tiff as  the  attorney  of  the  defendants  and  otherwise,  and  upon  their 
retainer  prosecuting  and  defending  suits,  &c.,  and  for  fees  due  and  of 
right  payable  in  respect  thereof,  and  also  for  divers  journeys  and  attend- 
ances, &c.,  made  and  given  in  and  about  the  business  of  the  defendants, 
and  for  them  and  at  their  request.  There  was  also  a  count  claiming  60/.  for 
money  paid,  laid  out,  and  expended  by  the  plaintiff  for  the  defendanta ; 
and  a  count  for  501.  alleged  to  be  due  from  the  defendants  to  the  plain- 
tiff upon  an  account  stated. 
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The  defendants  severed  in  pleading.  The  defendant  Hitchins  pleaded, 
— ^first,  non  assumpsit  to  the  whole  declaration, — secondly,  as  follows : — 
And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  said 
action  was  and  is  commenced  after  the  passing  of  an  act  of  parliament 
made  and  passed  in  a  session  of  parliament  holden  in  the  sixth  and  sev* 
enth  years  of  the  reign  of  Victoria  [6  &  7  Vict.  c.  73],  intituled  "  An 
act  for  consolidating  and  amending  several  of  the  laws  relating  to  attor- 
neys and  solicitors  practising  in  England  and  Wales,"  and  that  the  same 
is  now  maintained  by  the  plaintiff  against  the  said  defendant  for  the 
recovery  of  certain  "^fees,  chargtss,  and  disbursements  claimed  by  r«o>TZ» 
the  plaintiff  to  be  due  to  him  from  the  said  defendant,  and  in  ^ 
respect  of  certain  business  theretofore  done  by  the  plaintiff  as  an  attor- 
ney and  solicitor  for  the  said  defendant,  as  in  the  first  count  in  that 
behalf  mentioned :  And  the  defendant  further  says  that  the  plaintiff  did 
not,  one  calendar  month  before  the  commencement  of  this  suit,  deliver 
unto  the  said  defendant,  he  being  the  party  to  be  charged  therewith,  or 
send  by  the  post  to,  or  leave  for  him  at,  hia  counting-house,  office  of  busi- 
ness, dwelling-house,  or  last-known  place  of  abode,  or  at  either  of  such 
places,  any  bill  of  such  charges,  fees,  and  disbursements,  subscribed  with 
the  proper  hand  of  the  plaintiff,  either  with  his  own  name,  or  with  the 
name  or  style  of  any  partnership  of  which  the  plaintiff  is  or  was  at  any 
time  a  member,  or  enclosed  in,  or  accompanied  by,  any  letter  subscribed 
in  like  manner,  referring  to  any  such  bill  as  aforesaid,  as  by  the  statute 
in  such  case  made  and  provided  is  required  :  And  the  defendant  further 
says  that  the  account  in  the  said  last  count  mentioned  was  stated  by  the 
defendant  of  and  concerning,  and  included  in,  the  sum  in  the  first  count 
mentioned,  and  that  the  said  two  sums  are  one  and  the  same  debt, — veri- 
fication. 

Special  demurrer  to  the  second  plea,  assigning  for  causes, — that  the 
said  plea  is  pleaded  to  the  whole  declaration,  and  shows  no  answer  what- 
ever to  the  second  count  thereof, — that,  if  the  same  was  intended  to 
apply  to  the  first  and  last  counts  only,  it  ought  so  to  have  been  alleged 
in  the  commencement  of  the  said  plea, — that  the  said  plea  merely  states 
that  the  plaintiff  did  not  deliver  to  the  defendant  Hitchins,  or  send  by 
the  post  to,  or  leave  for  him  at,  hia  counting-house,  office  of  business, 
dwelling-house,  or  last-known  place  of  abode,  any  bill  of  charges,  sub- 
scribed by  the  plaintiff,  as  directed  by  the  act  of  parliament,  and  it  is 
consistent  *with  that  allegation,  that  a  bill  of  charges,  subscribed  r:KQY7 
by  the  plaintiff  as  the  act  directs,  was  delivered  to  one  of  the 
other  defendants,  and  that  the  defendant  Hitchins  and  the  other  defend- 
ants, jointly  retained  the  plaintiff, — that  the  said  plea  ought  to  have 
alleged  that  no  bill  of  charges  had  been  delivered  to  either  of  the  defend- 
ants, or  it  should  have  expressly  alleged  that  no  joint  retainer  was  given, 
by  the  defendants  to  the  plaintiff, — and  that  the  said  plea  is  no  answei 
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to  the  last  count  of  the  declaration,  or,  at  all  events,  that  it  is  an  argu* 
mentatire  denial  of  the  statement  of  an  account. 

The'  defendant  Hitchins  joined  in  demurrer. 

Barnard^  in  support  of  the  demurrer.  The  plea,  referring  to  the  first 
count  of  the  declaration,  states  that  the  action  is  brought  for  the  recovery 
of  fees,  charges,  and  disbursements  claimed  by  the  plaintiff  to  be  due  to 
him  in  respect  of  business  as  an  attorney  and  solicitor ;  and  then  it  goea 
on  to  allege  that  the  account  in  the  last  count  mentioned  was  stated  by 
the  defendant  of  and  concerning  the  sum  in  the  first  count  mentioned. 
The  pleader  has  entirely  overlooked  the  count  for  money  paid ;  whereas, 
each  count  being  apparently  for  a  different  cause  of  action,  each  shoald 
be  answered :  Rayner  v.  Wright,  2  Dowl.  N.  S.  418.  [Cresswell,  J. 
The  first  count  says  nothing  about  disbursements :  the  plaintiff  could  not 
recover  them  under  that  count.  The  money  the  plaintiff  claims  to  have 
disbursed  for  the  defendants,  is,  money  disbursed  by  him  as  attorney,  aa 
mentioned  in  the  first  count.  If  he  had  said  that  the  action  was  brought 
for  that,  and  for  nothing  else,  you  would  hardly  have  objected  to  that.] 
It  does  not  follow  that  the  plaintiff  does  not,  in  his  second  count,  go  for 
money  paid  other  than  in  the  way  of  professional  disbursements. 
^  *The  plea  alleges  the  non-delivery  of  a  signed  bill  pursuant  to 

J  the  6  &  7  Vict.  c.  7.3,  s.  37,(a)  to  the  defendant  Hitchins.  It  is 
perfectly  consistent  with  the  plea,  that  a  signed  bill  may  have  been  dalj 
delivered  to  one  of  the  other  defendants.  [Wilde,  C.  J.  There  is  a 
plea  of  non  assumpsit  by  Hitchins.  Then  he  says,  you  have  delivered 
me  no  bill  according  to  the  statute.  He  has  no  means  of  knowing  whe- 
ther or  not  the  plaintiff  has  delivered  a  signed  bill  to  one  of  the  eight  or 
ten  other  persons  with  whom  he  is  improperly  joined.]  The  plea  admits 
that  the  work  was  done  for  all  the  defendants  jointly.  [Cresswkll,  J. 
For  the  purpose  of  the  particular  plea  only.  (6)]  The  words  of  the  37th 
section  of  the  6  &  7  Vict.  c.  73,  are,  so  far  as  regards  this  question, 
similar  to  those  of  the  2  G.  2,  c.  23,  s.  23.  Under  the  last-mentioned 
act,  such  a  plea  as  this  would  clearly  have  been  bad  on  special  demurrer : 
Kiteley  v,  Scofield,  6  Jurist,  1059.  A  delivery  to  one  of  several  joint- 
contractors  is  sufficient :  Crowder  v.  Shee,  1  Campb.  437.  [Cressweli^ 
J.  In  Kiteley  v,  Scofield,  the  plea  merely  negatived  a  delivery  to  the 
defendant  personally.]     That  is  all  that  is  alleged  here. 

Phipsoriy  contr^.  [Cresswell,  J.  What  is  there  to  prevent  a  man 
from  stating  an  account  with  an  attorney,  without  any  delivery  of  a  bill  ?J 
It  has  been  held  to  be  a  good  plea  to  a  count  on  an  account  stated,  that 
the  account  was  stated  solely  of  and  concerning  charges  for  work  done  as 
an  attorney,  and  that  no  bill  was  delivered :  Eicke  v.  Nokes,  1  M.  & 
Rob.  359 ;  Brooks  v.  Bockett,  9  Q.  B.  847 ;  Scadding  v.  Eyles,  9  Q. 
B.  858.     [Williams,  J.,  referred  to  Jeffreys  v.  Evans,  14  M.  &  W.  210, 

(a)  Ante,  746  (a'.  (6)  Vide  pott,  880  (r/). 
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where  it  was  held  that  it  is  no  *answer  to  an  action  on  a  promis-  r-^^.^^ 
sory  note,  that  it  was  given  on  account  of  an  attorney's  bill  not  L 
delivered  pursuant  to  the  6  &  7  Vict.  c.  73.] 

It  is  said  that  the  second  count  is  unanswered,  for  that  the  word  "  dis- 
bursements'* in  the  plea  refers  only  to  disbursements  as  an  attorney, 
^^  Disbursements"  means  the  same  as  ^'  money  paid,"  and  can  only  apply 
to  the  second  count.  And  there  is  no  demurrer  on  the  ground  of  ambi- 
guity. The  demurrer  assumes  that  the  plea  is  not  pleaded  to  the  second 
count  at  all.  Rayner  v.  Wright  has  no  application :  there,  the  identity 
of  the  sums  claimed  in  the  several  counts,  was  not  sufficiently  shown ; 
here  it  is— Mee  v.  Tomlinson,  4  Ad.  &  E.  262,  5  N.  &  M.  624. 

It  is  further  insisted  that  the  plea  is  insufficient,  inasmuch  as  it  merely 
negatives  the  delivery  of  a  bill  to  the  defendant,  Hitchins,  personallt/y  or 
a  delivery  at  ki8  dwelling-place  or  place  of  business.  In  Vincent  v, 
Slaymaker,  12  East,  372,  a  party  in  a  cause  having  changed  his  attor- 
ney in  the  progress  of  it,  a  judge's  order  was  obtained  by  the  second 
attorney,  for  the  delivery  of  a  signed  bill  by  the  first  attorney,  under 
the  2  G.  2,  c.  23,  s.  23 ;  which  delivery  was  accordingly  made  to  the 
second  attorney  in  the  cause :  and  it  was  held  by  Grose,  J.,  Le  Blanc, 
J.,  and  Batlet,  J.,  against  the  opinion  of  Lord  Ellenborough,  that 
this  was  a  sufficient  delivery  of  the  bill  to  the  party  to  be  charged  there- 
with^ within  the  words  and  meaning  of  the  statute,  so  as  to  enable  the 
first  attorney  to  bring  his  action  against  the  client  for  the  amount  of 
such  bill.  Bayley,  J.,  there  says :  "  The  act  does  not  say  that  the  deli- 
very shall  be  to  the  client  in  person,  but  leaves  that  at  large,  according 
to  what  shall  be  deemed  a  delivery  to  the  party  in  point  of  law ;  and 
then,  by  the  general  rule  of  law,  a  ♦delivery  to  an  agent  autho-  r*ooA 
rized  to  receive  it,  is  a  delivery  to  the  party  himself."  Warren 
V.  Cunningham,  Gow's  N.  P.  C.  71,  is  an  authority  to  the  same  effect. 
So,  here,  when  the  plea  says  that  there  was  no  signed  bill  delivered  to 
or  left  for  Hitchins,  it  means  that  there  has  been  no  such  delivery  as  the 
law  requires.  K  it  be  true  that  a  delivery  of  a  bill  to  one  of  several 
joint-contractors,  may  enure  as  a  delivery  to  one  who  pleads  the  non- 
delivery in  the  words  of  the  statute,  it  is  matter  of  evidence,  and  the 
plaintiff  should  have  traversed  the  plea:  Eggington  v,  Cumberledge, 
1  Exch.  271.(a)  [Wilde,  C.  J.  A  delivery  to  one  of  several  joint-em- 
ployers, is  a  delivery  to  all.  V.  Williams,  J.,  referred  to  Oxenham  v. 
Lemon,  2  D.  &  R.  461,  where  it  was  held,  that,  where  an  attorney  is 
retained  jointly  by  several  parties  to  defend  a  suit  against  each,  delivery 
of  a  bill  to  one  is  sufficient  to  entitle  him  to  maintain  a  joint  action- 
against  all  for  his  costs,  under  the  2  G.  2,  c.  23,  s.  23.(6)]     It  is  a  ques- 

(a)  And  see  Blandy  v,  De  Burgh,  6  Man.  Or.  k  S.  623 ;  Edwards  «.  Lawless,  lb.  329. 

(6)  Upon  this  demurrer,  the  plea,  which  admits  a  joint  contract,  must  be  regarded  as  the  onlj 
plea  pleaded.    The  case  cited  shows  that  a  delivery  to  a  person  a  delivery  to  whom  is  not  here 
expressly  negatived,  would  be  good. 
VOL.    VII. — 68 
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tion  of  evidence,  and  not  of  pleading.  In  Finchett  r.  How,  2  Campb. 
277,  Lord  Ellenborough  says :  "  The  act  (a)  does  not  require  personal 
service ;  and  a  delivery  of  tlie  bill  to  an  agent  or  joint-contractor,  may 
be  a  delivery  to  the  party  or  parties  to  be  charged.  If  the  person  to 
whom  the  bill  was  delivered,  had  not  meddled  with  the  business,  though 
jointly  liable  with  others  who  took  the  entire  direction  of  it,  I  should 
hold  that  there  was  no  delivery  as  to  them.  But  the  case  is  different 
where  the  bill  is  delivered  to  the  person  authorized  by  the  other  parties 
to  act  for  them.  One  may  reasonably  suppose  that  he  has  authority  to 
*881"l  ^®^®^^®  ^^  5  ^^^  *^**>  when  received,  *he  will  communicate  it  to 
^  the  others."  [Wilde,  C.  J.  How  can  a  defendant  negative  a 
delivery  of  a  bill  to  persons  with  whom  he  alleges  that  he  is  improperly 
joined  ?]     He  clearly  cannot.  ^ 

Barnard,  in  reply.  The  meaning  of  this  plea  is,  that  no  bill  has  been 
persojially  delivered  to  the  defendant  Hitchins.  The  plaintiff  would 
have  great  difficulty  in  taking  issue  on  such  a  plea.  Suppose  a  bill  has 
been  delivered  to  J.  S.,  one  of  the  other  defendants,  and  the  plaintiff 
were  to  reply  that :  it  might  be  that  a  delivery  to  J.  S.  would  not  be  a 
delivery  to  Hitchins  within  the  meaning  of  the  statute.  [Wilde,  C.  J. 
For  the  purpose  of  this  plea,  the  defendant  must  be  taken  to  admit  the 
joint-contract.(6)  He  says,  in  effect,  I  had  no  signed  bill  delivered  to 
me  in  any  sense  that  will  satisfy  the  statute.  The  statute  says  that  the 
bill  shall  be  delivered  '^  unto  the  party  to  be  charged  therewith,  or  sent 
by  the  post  to,  or  left  for  him  at  his  counting-house,  office  of  business, 
dwelling-house,  or  last  known  place  of  abode."  It  was  not  intended  to 
alter  the  law  as  to  what  should  be  a  delivery  to  the  party.  The  statute 
has  been  held  to  be  satisfied  by  a  personal  delivery  of  the  bill  to  one  of 
several  co-contractors,  or  by  leaving  it  at  the  common  place  of  business. 
Why  is  that  ?  Because  it  is  a  delivery  to  each  and  every  of  the  co-con- 
tractors. What  is  a  delivery  to  a  co-contractor  ?  Is  not  a  delivery  at 
the  house  of  a  co-contractor,  a  delivery  to  the  po-contractor  ?  And,  if 
so,  do  not  all  the  legal  consequences  follow  ?  I  do  not  see  by  what 
authority  you  introduce  the  word  personally  here.]  A  delivery  at  the 
common  place  of  business,  would  be  a  delivery  to  all  the  joint-contract- 
ors :  a  delivery  at  the  place  of  business  of  one,  would  not.  [V.  WiL- 
^gg^i  LiAMS,  J.  Would  a  *delivery  at  the  separate  place  of  residence 
""-*  of  one  suffice  ?]  It  would  not.  [Wilde,  C.  J.  What  sort  of 
delivery  do  you  say  may  have  taken  place,  which  this  plea  does  not 
traverse  ?]  A  delivery  at  the  last  known  place  of  abode  of  the  defend- 
ants, [Wilde,  C.  J.  Surely,  if  there  is  a  common  residence  of  all  the 
co-contractors,  it  is  not  the  less  the  place  of  residence  of  Hitchins, 
because  he  possesses  it  in  common  with  the  others.     When  he  says  no 

(a)  2  G.  2,  c.  23,  s.  23. 

(6)  The  ploa  of  non  assampsit^ — bj  which  alone  the  point  of  mi^oinder  coald  be  raited, — if 
not  ffet  out  in  the  demarrer>book,  and  could  not  be  noticed  if  it  were. 
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bill  has  been  delivered  to  him,  he  means  there  has  been  no  such  delivery 
as  the  statute  requires.]  Suppose  all  the  co-contractors  lived  at  No.  1, 
Bridge  Street,  at  the  time  the  business  was  done,  and  afterwards,  with 
the  knowledge  of  the  plaintiff,  Hitchins  left  that  house,  and  went  to  live 
at  No.  2,  and  afterwards,  with  the  like  knowledge  of  the  plaintiff,  went 
to  reside  elsewhere, — a  delivery  of  a  signed  bill  at  No.  1,  Bridge  Street, 
would  satisfy  the  terms  of  this  plea,  but  clearly  it  would  not  satisfy  the 
statute ;  it  would  not  be  a  delivery  at  the  last  known  place  of  abode  of 
the  defendants.  The  difficulty  cast  upon  the  plaintiff  here  is,  that  he 
must,  in  his  replication,  state  the  particular  mode  of  delivery,  seeing  that 
the  general  replication  de  injurid  is  inapplicable  to  such  a  case  as  this. 
[Wilde,  G.  J.  I  think  there  would  be  nothing  unreasonable  in  it,  if 
you  were  compelled  so  to  do.] 

Wilde,  C.  J.  I  am  of  opinion  that  the  plea  is  a  good  plea,  and  that 
the  defendant  is  entitled  to  judgment.  The  statute  6  &  7  Vict.  c.  73, 
points  out  several  modes  in  which  a  party  may  entitle  himself  to  main- 
tain an  action  in  respect  of  the  delivery  of  a  bill.  The  first  branch  of 
the  37th  section  requires  that  the  bill  be  delivered  to  the  party  to  be 
charged  therewith.  But,  in  order  to  relieve  the  attorney  from  the  diffi- 
culties  that  frequently  stand  in  the  way  of  a  personal  delivery,  the 
statute  goes  on  to  provide  that  the  delivery  may  be  by  sending  the  bill 
by  post,  or  by  leaving  it  for  the  *party  at  his  counting-house,  r*QOQ 
office  of  business,  dwelling-house,  or  last  known  place  of  abode. 
Every  case  of  delivery  of  an  attorney's  bill  must  satisfy  one  or  other  of 
these  alternatives ;  and  a  plea  of  non-delivery,  in  order  to  be  a  bar  to 
the  action,  must  negative  a  delivery  according  to  the  statute.  This  is 
an  action  against  several  co-contractors.  It  may  be  that  the  statute  has 
not  had  in  its  contemplation  all  possible  modes  of  delivering  an  attor- 
ney's bill.  If  so,  it  follows,  that,  in  every  case  not  provided  for,  the 
delivery  must  be  personal.  The  plea  alleges  that  no  bill  was  delivered 
to  the  defendant.  It  does  not  necessarily  mean  that  he  was  the  only 
person  sought  to  be  charged"  with  the  bill.  There  has  been  no  compliance 
with  the  other  provisions  of  the  statute  dispensing  with  personal  delivery : 
the  plea  has,  therefore,  followed  the  terms  of  the  statute,  and  negatived 
each  and  every  of  the  several  modes  of  delivery  that  would  entitle  the 
plaintiff  to  maintain  his  action.  The  plaintiff  insists  that  the  plea 
is  bad  ;  for,  that  there  are  modes  of  delivery  of  an  attorney's  bill,  which 
will  entitle  him  to  maintain  the  action,  which  do  not  fall  within  either 
of  the  modes  negatived  :  there  might  be  a  delivery  within  the  first 
branch  of  the  section,  though  not  personal  in  the  strict  sense  intended 
by  the  statute ;  or  it  might  be  (possibly)  by  a  sending  by  post  to  a  co- 
contractor;  or,  by  a  delivery  at  the  place  of  business  of  the  joint-con- 
tractors. Suppose  there  has  been  such  a  delivery  as  will  satisfy  the 
statute,  under  whitli  branch  of  the  section  does  it  fall  ?  Would  it  be  a 
personal  delivery,  or  a  delivery  by  sending  by  post,  or  by  leaving  at  the 
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party's  place  of  boainess  ?  It  must  be  one  of  these :  and  all  are  nega- 
tived by  the  plea.  It  would  seem,  therefore,  that  a  replication  might 
be  framed  upon  one  of  those  modes  of  delivery.  If  there  has  been  such 
a  delivery  as  surmised,  it  must  be  a  good  delivery  either  on  the  ground 
that  the  bill  was  left  at  the  last  known  place  of  abode  or  the  place  of 
i^QQA-\  ^business  of  the  defendant,  within  the  mt^aning  of  the  statute. 
It  seems  to  me  that  the  plea  has  negatived  every  delivery  which 
could  by  possibility  be  such  a  delivery  as  to  satisfy  the  statute.  Sup- 
pose the  bill  were  sent  somewhere  by  the  direction  of  one  of  the  co-con- 
tractors, and  a  joint-action  brought,  and  all  the  defendants  were  to  plead 
no  signed  bill  delivered  according  to  the  statute,  and  the  delivery  did 
not  enure  as  a  delivery  as  against  all, — could  there  be  a  verdict  for  the 
plaintiff  in  the  one  case,  and  for  the  defendants  in  the  others  ?  I  appre- 
hend not :  it  seems  to  me  that  the  plaintiff  would  fail  altogether.  The 
plea  traversing  such  a  delivery  as  will  satisfy  the  statute,  I  am  of  opinion 
that  it  is  a  good  answer  to  the  action,  and  therefore  that  the  defendant 
must  have  judgment. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  plea  is  to  be  construed 
with  reference  to  the  terms  of  the  statute.  The  delivery  may  be  per- 
sonal, or  by  sending  by  post,  or  by  leaving  at  the  counting-house,  office 
of  business,  dwelling-house,  or  last  known  place  of  abode  of  the  party. 
It  seems  to  me  to  be  sufficient  if  the  plea  negatives  these  several  modes 
of  delivery.  In  the  case  put  by  Mr.  Barnardy—o{  a  delivery  at  that 
which  had  been  the  joint  place  of  abode  or  business  of  the  parties,  the 
defendant  pleading  having  left  that  place,  and  gone  to  another, — either 
there  would  be  no  sufficient  delivery,  or,  if  sufficient,  it  would  be  so  on 
the  .ground  that  it  amounted  to  a  delivery  within  one  of  the  modes  pro- 
vided by  the  statute.  It  seems  to  me  that  this  plea  properly  negatives 
all  that  is  required. 

Gresswbll,  J.  I  am  of  the  same  opinion.  The  defendant  Hitchins 
has,  by  his  plea,  negatived  any  delivery  of  a  signed  bill  in  the  modes 
required  by  the  statute :  it  negatives  that  the  bill  was  delivered  to  the 
♦8851  ^®^'^'*^*"*  himself,  or  sent  by  post  to,  or  left  for  him  at  *hi8 
counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode.  It  has  been  decided,  that  a  denial  of  a  delivery  to  the 
party  himself  involves  in  it  a  denial  of  a  delivery  to  any  person  jointly 
contracting  with  him.  It  was  so  held  in  Kiteley  t;  Scofield.  Suppose  a 
bill  had  been  delivered  at  a  house  or  counting-house  which  had  been  the 
joint  house  or  counting-house  of  the  defendant  and  the  other  joint-con- 
tractors, that  clearly  would  be  a  delivery  at  his  house  or  counting-house ; 
and  that  is  negatived  by  this  plea.  I  think  it  is  impossible  to  escape 
from  this, — that  a  delivery  at  the  separate  house  or  counting-house  of 
one  of  the  other  joint-contractors,  would  not  be  a  delivery  to  the  defend- 
ant within  the  statute ;  or,  if  it  would  be  a  delivery  within  the  statute, 
it  must  be  on  the  ground  that  it  is  in  law  a  delivery  to  the  party  plead 
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ing ;  and  that  is  negatived  by  this  plea.     I  think  the  plea  is  a  good 
answer. 

Y.  Williams,  J.  I  also  am  of  opinion  that  this  is  a  good  plea.  It 
does  not  consist  of  matter  of  excuse,  and  therefore  it  could  not  be  put 
in  issue  by  the  general  replication  de  injurid.  If  it  could  have  been 
pat  in  issue  in  that  manner,  it  would  have  been  open  to  the  plaintiff  at 
the  trial  to  show  any  possible  mode  of  complying  with  the  statute.  The 
only  diflSculty  to  my  mind  has  arisen  from  the  case  suggested,  of  a  bill 
sent  to  or  left  at  the  house  or  counting-house  of  a  co-contractor,  where 
the  party  pleading  had  resided,  or  which  he  had  occupied,  but  which  be 
had  quitted,  or  ceased  to  occupy.  But  the  answer  to  that  obviously  is, 
that,  if  such  a  sending  or  leaving  of  the  bill  is  a  compliance  with  the 
statute,  it  is  on  the  ground  of  its  being  the  countiilg-house  or  last  known 
place  of  abode  of  the  party  within  the  meaning  of  the  statute.  I  there- 
fore think  that  the  plea  is  good,  and  the  defendant  entitled  to  judgment. 

Judgment  for  the  defendant. 


•BAYLEY  V.  WILKmS.    May  28.  [*886 

<)ie  who  «mplo7ii  a  broker  to  buy  nil  way  shares  for  him,  impliedly  aathorisee  him  to  do  all  that 
ii  needful  to  complete  the  bargain. 

A.  employed  B.,  a  broker  and  member  of  the  Stock-Exchange,  to  buy  shares  for  him.  At  the 
time  of  the  purchMe,  a  call  had  been  made,  bat  was  not  then  payable.  The  seller  baring  paid 
the  eall,  in  order  to  enable  her  to  make  a  transfer  of  the  shares,  B.,  who  by  the  rules  of  the 
Btock-Ezohange,  wu  personally  responsible  for  it>  paid  the  money : — Held,  that  B.  was  entitled 
to  recover  from  A.  the  sum  so  paid,  as  money  paid  to  his  use. 

This  was  an  action  of  assumpsit  for  work  and  labour,  money  lent, 
money  paid,  and  money  due  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit. 

The  cause  was  tried  before  Wildb,  G.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1848.  The  facts  were  as  follows : — The  plaintiff  was 
a  stock-broker,  and  member  of  the  London  Stock-Exchange.  The  de- 
fendant was  a  publican  residing  at  Swansea,  in  the  county  of  Glamorgan. 
*  On  the  22d  of  Maroh,  1847,  the  defendant  addressed  a  letter  to  the 
plaintiff,  as  follows : — 

"  Dear  sir, — I  see  Vale  of  Neath  shares  quoted  30«.  discount.  Will 
you  buy  me  twenty  shares  at  that  price,^-one  shilling  more  or  less.  Do 
the  best  you  can.'' 

On  the  30th  of  March,  the  plaintiff  purchased  on  the  defendant's 
account,  twenty  Yale  of  Neath  shares  at  80«.  discount,  communicating 
to  him  the  fact  of  the  purchase  in  the  following  letter : — 

**  Dear  sir, — I  am  in  receipt  of  your  favour,  and  have  now  the  plea- 
sure  to  report  the  purchase  of  twenty  Vale  of  Neath  shares,  at  IJ  dis- 
count, which  I  trust  may  prove  satisfactory.     Contract  enclosed." 

2Z 
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Enclosed  in  this  letter  was  a  memorandum  of  the  contract  as  follows : — 
♦SSTI       *" Bought,  for  and  on  account  of  E.  Wilkins,  Esq.,  twenty 
"*  shares  in  the  Vale  of  Neath  Railway,  for  the  Slst : — 

£2     0     Opaid 

0  0     0  premium 

1  10     0  discount  £    ».     d. 


£0  10     0  per  share  =  10     0    0 
Commission       10     0 


£11     0     0" 

The  price  of  the  shares  and  commission  (11?.)  was  remitted  to  the 
plaintiff  on  the  3d  of  April ;  and,  on  the  5th,  the  plaintiff  acknowledged 
the  receipt  of  it,  and  promised  to  send  the  scrip  as  soon  as  possible. 

On  the  6th,  the  plaintiff  addressed  the  defendant  as  follows : — 

"  Dear  Sir, — Herewith  I  have  the  pleasure  to  wait  upon  you  with  the 
transfer  of  twenty  Vale  of  Neath  Railway  shares,  '  Bennett  to  yourself.' 
I  am  able  to  hand  you,  under  separate  cover,  the  certificates,  as  the  office 
will  register  the  transfer  unaccompanied  by  the  certificates.  Should  you 
return  to  me  the  transfer  for  registration,  I  shall  have  to  debit  you  the 
fee  of  2«.  6dr 

At  the  time  the  shares  were  purchased,  a  call  had  been  made  of  21  per 
share,  payable  on  the  12th  of  April,  of  which  no  mention  was  made.  On 
the  7th  of  April,  one  Fowler,  who  had  acted  as  the  broker  for  Miss  Ben- 
nett, the  seller  of  the  shares,  applied  to  the  plaintiff  for  the  amount 
(402.),  which  he  informed  him  his  principal  had  paid  on  the  31st  of  March. 
The  plaintiff  thereupon  wrote  to  the  defendant,  as  follows : — 

"  Dear  Sir, — The  seller  of  the  twenty  Vale  of  Neath  shares  trans - 

♦8881  ^®^^®^  *^  y^^»  ^^  P^^^  ^^^  ^^^^  ^^  2^-  P^^  *8hare  due  on  the  12th 
instant.  Be  good  enough  to  transmit  it  to  me,  that  I  may  hand 
it  to  her.     Paid,  31st  of  March." 

The  defendant  not  replying  to  this  application,  the  plaintiff  paid  the 
40Z.  to  Miss  Bennett's  broker,  on  the  9th  of  April, — in  conformity  with 
a  rule  of  the  Stock  Exchange  (which  all  members  are  compelled  to  observe, 
on  pain  of  expulsion),  which  directs,  that,  if  a'  call  has  been  made  on 
registered  shares,  the  seller  may  pay  the  same  though  not  due,  and  may 
claim  the  amount  of  the  purchaser ;  and,  on  the  13th,  he  wrote  to  the 
defendant,  informing  him  tii«t  he  had  done  so. 

On  the  17th  of  April,  the  defendant  wrote  to  the  plaintiff,  repudiating 
the  payment  made  to  Miss  Bennett,  and  observing  that  it  was  irregular 
to  pay  calls  when  the  shares  were  in  the  market,  and  suggesting  that  he 
should  call  on  Miss  Bennett  to  return  the  money ;  in  reply  to  which 
letter,  the  plaintiff,  on  the  19th,  informed  the  defendant  of  the  rule  of 
the  Stock  Exchange  above  referred  to. 

After  the  commencement  of  the  action,  viz,  on  the  4th  of  November, 
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the  defendant  wrote  to  the  plaintiff's  attorney,  offering  to  pay  the  40/., 
if  he  would  give  him  time. 

Under  the  direction  of  his  lordship,  the  jury  found  for  the  plaintiff, 
damages  40/., — the  verdict  being  taken  on  the  count  for  money  paid  only^ 
and  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  money  paid  would  not  lie  under  the 
circumstances ;  and  to  the  plaintiff  to  move  to  enter  a  verdict  on  the 
jtccount  stated,  if  it  should  become  necessary. 

Channell,  Serjt,  in  Easter  term,  1848,  accordingly  obtained  a  rule  nisi, 
on  behalf  of  the  defendant. 

*Bi/le8f  Serjt.,  and  Phinn^  now  showed  cause.  By  the  16th  r,|.ooo 
section  of  the  8  i  9  Vict,  c,  16,  it  is  enacted,  that,  "  no  share-  *" 
holder  shall  be  entitled  to  transfer  any  share,  after  any  call  shall  have 
been  made  in  respect  thereof,  until  he  shall  have  paid  such  call,  nor  until 
he  shall  have  paid  all  calls  for  the  time  being  due  on  every  share  held 
by  him."  Miss  Bennett,  therefore,  could  not  comply  with  the  defend- 
ant's demand  of  a  transfer,  until  she  had  paid  the  call  of  21.  per  share 
which  was  made  on  the  4th  of  February,  and  then  due,  in  the  sense  of 
being  charged  upon  the  shares :  Shaw  v.  Rowley,  16  M.  k  W.  810,  per 
Parke,  B.  And  it  was  proved  at  the  trial,  that,  by  a  rule  of  the  Stock- 
Exchange,  if  a  call  has  been  made  upon  registered  shares,  before  the 
transfer,  the  seller  is  authorized  to  pay  the  same,  although  not  yet  due, 
and  may  call  upon  the  purchaser  to  reimburse  him ;  and  that,  if  the 
purchasing  broker  omits  to  pay,  he  is  liable  to  be  expelled  the  house. 
[WiLDB,  C.  J.,  referred  to  Child  v.  Morley,  8  T.  R.  610,  where  it  was 
held  that  a  broker  who  contracts  with  others  for  the  sale  of  stock  at  a 
future  day,  by  the  authority  of  his  principal,  who  afterwards  refuseq  to 
make  good  the  bargain,  cannot,  by  paying  the  difference  to  such  third 
persons,  entitle  himself  to  maintain  an  action  on  an  implied  assumpsit 
against  his  principal  for  the  amount.]  It  has  since  been  settled,  both  in 
the  court  of  Queen's  Bench  and  in  the  Exchequer,  that  one  who  employs 
a  broker  to  buy  shares  for  him  on  the  ^tock-Exchange  must  be  held  to 
be  cognisant  of,  and  bound  by,  the  rules  of  the  establishment.  In  Bay- 
liffe  t'.  Butterworth,  1  Exch.  425,  the  defendant,  who  resided  some  dis- 
tance from  Liverpool,  authorized  the  plaintiff,  a  broker  there,  to  sell  for 
him  twenty  railway  scrip  shares:  the  plaintiff  sold  them  to  C,  another 
broker  of  Liverpool :  the  scrip  shares  were  *not  delivered  on  the  t^oqa 
day,  and  C.  bought  twenty  other  scrip  shares  at  the  market  price, 
and  claimed  the  difference  between  the  contract  and  the  market  price : 
the  plaintiff  paid  him  the  difference,  and  brought  an  action  for  money 
paid,  to  recover  this  sum  :  it  was  proved  to  be  the  usage  amongst  brokers 
at  Liverpool  to  be  responsible  to  each  other  upon  these  contracts ;  and 
there  was  evidence  that  the  defendant  was  cognisant  of  this  usage :  it 
was  held  that  the  defendant  was  liable.  Parke,  B.,  there  says :  '*  I  con- 
sider it  to  be  clear  law,  that,  if  there  is,  at  a  particular  place,  an  estab- 
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lished  usage  in  the  manner  of  dealing  and  making  contracts,  a  person  who 
is  employed  to  deal  or  make  a  contract  there,  has  an  implied  authority  to 
act  in  the  usual  way  ;  and  if  it  be  the  usage  that  he  should  make  the  con- 
tract in  his  own  name,  he  has  authority  to  do  so.  Supposing  it  were  ne- 
cessary to  show  that  the  defendant  knew  of  the  particular  usage,  the  point 
should  have  been  made  at  the  trial ;  and,  in  the  present  case,  there  was 
evidence  for  the  jury  to  find  that  the  defendant  did  know  of  it,  and  that 
he  was  responsible.  It  is  not  now  necessary  to  decide  the  point  whether 
the  defendant  would  be  bound  if  he  did  not  know  of  such  a  usage.  It 
appears  to  me,  however,  that  a  person  who  authorizes  another  to  contract 
for  him,  authorizes  him  to  make  that  contract  in  the  usual  way.  There 
are  some  cases  which  look  the  other  way,  which  have  not  been  noticed.'* 
And,  after  referring  to  Bartlett  v.  Pentland,  10  B.  &  C.  760,  and  Gabay  r. 
Lloyd,  3  B.  &  G.  793,  5  D.  &;  R.  641,  and  distinguishing  them,  the  learned 
judge  proceeds :  "  I  have  said  this,  in  order  to  show  my  concurrence  in 
the  opinions  expressed  by  Lord  Denman  and  Littledale,  J.,  in  the  case 
of  Sutton  V.  Tatham,  10  Ad.  &  E.  27,  2  P.  &  D.  308,  although  it  is  not 
♦fton   *i^ecessary  to  determine  the  same  point  here,  as  there  was  suffi- 

-'  cient  evidence  to  show  that  the  defendant  knew  the  usage  of  the 
Stock-Exchange  at  Liverpool,  if  it  were  requisite  to  prove  it  in  order  to 
make  him  liable.''  So,  in  Pollock  t;.  Stables,  17  Law  Journ.  N.  S.,  Q. 
B.  352,  the  plaintiff,  a  share-broker  at  Leeds,  bought  for,  and  by  the 
orders  of,  the  defendant  ten  railway  shares,  to  be  paid  for  on  delivery : 
the  shares  were  delivered,  and  had  fallen  in  price  between  the  time  of 
the  sale  and  the  delivery :  the  defendant  not  being  able  to  pay  at  the 
time  of  delivery,  the  vendor  demanded  the  shares  back  from  the  plaintiff, 
who  gave  them  back  to  the  vendor,  who  sold  them  at  the  then  market 
price,  and  called  upon  the  plaintiff,  according  to  the  usage  of  the  Stock- 
Exchange  at  Leeds,  to  pay  the  difference,  which  he  did :  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  sum  so  paid,  from  the  defend- 
ant, as  money  paid  to  his  use,  as  he  must  be  taken  to  be  cognisant  of  the 
usage  of  the  Stock-Exchange  which  his  broker  attended.  Lord  Denman 
there  says :  "  The  case  of  Bayliffe  v,  Butterworth  is  not,  we  think,  dis- 
tinguishable in  principle  from  the  present.  That  decision  is  in  accord- 
ance, as  far  as  the  circumstances  are  parallel,  with  the  case  of  Sutton  v. 
Tatham."  [Wilde,  G.  J.  In  Scott  t;.  Irving,  1  B.  4;  Ad.  606,  an 
assured  residing  at  Glasgow,  employed  an  insurance-broker  in  London  to 
recover  a  loss  from  the  underwriter :  the  loss  was  settled  in  part  by  the 
underwriter  setting  off  in  account  against  it,  a  debt  due  to  him  from  the 
broker  for  premiums,  and,  as  to  the  residue,  by  his  paying  the  broker 
in  cash,  and  the  underwiter  then  erased  his  name  from  the  policy :  the 
broker  became  bankrupt  and  never  paid  the  loss  to  the  assured :  evidence 
♦RQ91  ^^  given  of  a  usago,  that,  on  adjustment,  *payment  was  gene- 

-■  rally  in  a  month,  and  that  the  practice  between  the  broker  and 
the  underwriter,  was,  to  set  off  in  account  between  them  the  amount  of 
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premiums  dne  to  the  underwriter,  against  the  loss :  and  it  was  held  that 
the  underwriter  was  not  entitled  to  treat  the  set-off  in  account  between 
him  and  the  broker,  as  payment  to  the  assured,  the  latter  not  being 
bound  by  a  usage  of  which  he  was  not  shown  to  be  cognisant.  That  case 
has  never,  that  I  am  aware  of,  been  overruled.  Maule,  J.  Scott  v, 
Irving  is  the  last  of  a  series  of  cases,  beginning  with  Russell  v,  Bangley, 
4  B.  &  Aid.  395,  which  went  upon  the  ground  of  the  unreasonableness 
of  paying  the  debt  of  one  with  the  money  of  another,  as  was  said  by  the 
court,  in  Todd  v,  Reid,  4  B.  4  Aid.  210.]  In  Sutton  v.  Tatham,  Little- 
dale,  J.,  says  distinctly  and  without  doubt,  that  '*  a  person  who  employs 
a  broker,  must  be  supposed  to  give  him  authority  to  act  as  other  brokers 
do»  It  does  not  matter  whether  or  not  he  himself  is  acquainted  with  the 
rules  by  which  brokers  are  governed."  [Wilde,  C.  J.  I  rather  think 
Mr.  Justice  Littledale  was  not  aware  that  he  was  overruling  a  decision 
of  the  court  after  argument.]  In  paying  the  amount  of  the  call,  the  plain- 
tiff acted  in  obedience  to  the  custom  of  the  Stock-Exchange :  he  was  bound 
by  that  custom,  and  authorized  by  the  nature  of  his  employment  by  the 
defendant,  to  do  as  he  did.  [Cresswell,  J.  Does  not  this  resolve 
itself  into  the  case  of  an  erroneous  account  sent  by  the  broker  to  his 
principal  ?]  Dails  v.  Lloyd,  17  Law  Journ.  N.  S.,  Q.  B.  247,  was  a 
case  of  that  description.  There,  the  defendants,  who  were  share-brokers 
at  Liverpool,  on  the  30th  of  August,  1845,  bought  for  the  plaintiff, 
who  was  also  a  share-broker,  thirty-eight  Tean  and  Dove  Valley  Rail- 
way shares,  at  the  price,  according  to  the  advice-note,  of  22.  Ss.  6d. 
*per  share :  the  scrip  had  not  then  issued,  and  the  2L  8«.  &d,  was  r^ogq 
therefore  premium:  the  deposit  of  1/.  7ir.  6d.  per  share  first 
appeared  in  the  printed  share  lists  (which  were  sent  daily  to  the  plaintiff) 
on  the  2d  of  September,  and  the  amount  of  such  deposits  (417.  5«.)  was 
paid  by  the  defendants  to  the  persons  from  whom  they  bought  the  shares : 
in  an  account  sent  by  the  defendants  to  the  plaintiff  on  the  19th  of  Sep- 
tember, they  omitted  to  charge  the  gum  paid  for  the  deposits^  and  the  plain- 
tiff, who  purchased  for  other  persons,  as  broker  (though  he  dealt  with  the 
defendants  as  principal),  only  charged  21.  8«.  6d.  per  share,  and  had 
settled  accounts  with  such  other  persons  on  that  footing  before  any  claim 
was  made  for  the  deposits.  The  defendants  also,  on  the  18th  of  Septem- 
ber, bought  for  the  plaintiff  eighty  South  Staffordshire  Railway  shares, 
at  the  price,  according  to  the  advice-notes,  of  41  10«.  per  share :  the  47. 
10«.  per  share  did  not  include  the  deposit  of  21.  10«.  per  share,  which 
first  appeared  in  the  share  lists  about  the  26th  of  September ;  and,  in 
settling  with  the  vendors,  the  defendants  paid  them  the  deposits,  amount- 
ing to  200/.,  in  addition  to  the  41.  10s.  per  share :  but,  on  the  26th  of 
September,  the  shares  were  sold  by  the  defendants  for  the  plaintiff  at  77. 
per  share,  which  sum  included  the  deposits,  and  the  plaintiff  was  credited 
with  the  full  amount :  in  an  account  furnished  to  the  plaintiff  by  the 
defendants  on  the  second  of  October,  and  also  in  subsequent  accounts, 
vol.  VII.— 69  2  z  2 
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the  plaintiff  was  only  debited  with  the  4^.  lO^.  per  share,  and  he  onlj 
debited  his  principals  with  that  amount,  and  settled  with  them  on  that 
footing.  On  the  19th  of  November,  the  defendants,  having  received  a 
letter  from  the  plaintiff  demanding  a  balance  of  605?.  14«.  lOrf.,  exa- 
mined their  books,  and  discovered  the  mistake  with  regard  to  the  depasits, 
and  immediately  acquainted  the  plaintiff  with  it :  and  it  was  held  that 
♦8941  *^®y  ^^^^  entitled  to  set  off  the  200/.,  and  also  *the  41Z.  6*.  Lord 
Denman,  in  delivering  the  judgment  of  the  court,  said  :  "  The  pre- 
cise nature  of  the  dealing  between  the  plaintiff  and  his  principals,  does 
not  appear  upon  the  case ;  nor  is  it  stated  that  the  scrip  was  ever  transferred 
by  the  plaintiff;  for  all  that  appears,  it  may  have  been  a  mere  time  bargain, 
and  the  scrip  may  still  be  in  the  hands  of  the  plaintiff.  If  the  scrip  was  actu- 
ally iransferred  by  the  plaintiff,  he  must  have  known,  or  ought  to  have 
known,  that  the  price  he  paid  was  premium  merely,  and  could  not  have 
included  any  sum  paid  for  deposit.  In  either  view  of  the  case,  we  think  that 
the  defendants  are  enticed  to  set  off  the  amount,  whichy  by  the  course  of 
business,  they  were  bound  to  pay,  in  order  to  procure  the  scrip,  beyond  the 
premium  ;  and  that  the  omission  to  debit  the  plaintiff  with  such  payment 
in  their  account,  does  not  take  away  their  right.  They  dealt  with  the 
plaintiff  as  the  principal  in  the  transaction,  and  are  not  concluded  by 
having,  by  mistake,  omitted  to  charge  him  with  a  payment  of  which  he 
has  had  the  benefit,  by  the  actual  possession  of  the  scrip,  which  could 
only  have  been  obtained  by  the  payment  in  question.  The  case  of  Sut- 
ton V,  Tatham,  as  well  as  the  other  cases  cited  in  the  argument,(a)  are 
consistent  with  the  view  we  take  of  the  case  ;  and  our  judgment,  there- 
fore, is  in  favour  of  the  defendants."  [Maule,  J.  Dails  v.  Lloyd  was  a 
ntoqrr^  *case  of  estoppel  in  pais, — like  Brisbane  v,  Dacres,  5  Taunt. 
■*  143,  and  that  class  of  cases.]  The  defendant  was  bound  to  pay 
the  call,  and  might  have  been  compelled,  by  a  bill  in  equity,  to  execute 
*nd  register  the  transfer-deed :  Wynne  v.  Price,  12  Law  Times,  531. 
In  Grisewood  v.  Justice,  13  Law  Times,  22,  one  J.  agreed  to  purchase 
fifty  shares  in  a  railway  company,  at  ten  guineas  a  share,  the  same  being 
a  premium  of  SL  a  share,  the  sum  of  2Z.  10s.  having  been  paid  for  calls  : 
G.,  the  plaintiff,  afterwards  delivered  to  the  broker  fifteen  of  the  shares, 
upon  which  such  calls  had  been  made,  when  he  refused  to  accept  them, 
»nd  asked  for  a  return  of  the  purchase-money  from  the  brokers,  which 
they  declined,  on  the  ground  that  the  calls  had  already  been  .paid  on  the 
fifteen  shares,  but  not  on  the  remaining  thirty-five :  by  a  deed  of  assign- 

(a)  Tbe  cases  cited  were^^for  the  plaintiff  Skjring  v.  Greenwood,  4  B.  A  C.  281,  6  D.A  R.40I ; 
Marriot  r.  Hampton,  7  T.  R.  269  (2  Smith,  L.  C.  241);  Bramstone  v.  Robins,  4  Bingh.  11, 12  J. 

B.  Moore,  68;  Shaw  r.  Dartnall,  6  B.  A  C.  56,  9  1).  A  R.  54 ;  Thomas  v.  Hawkes,  8  M.  4   W. 
40;  Cox  V.  Prentice,  3  M.  A  Selw.'344;  Heane  r.  Rogers,  9K  &  C.  577,  4  M.  A  R.  485;  Ph^. 

«rd  V,  Sears,  6  Ad.  A  E.  469,  2  N.  A  P.  488 ;  and  Gregg  r.  Wells,  10  Ad.  A  E.  90, 2  P.  A  D.  296: 
and,  for  the  defendants,  Fletcher  v.  Marshall,  15  M.  &  W.  755 ;  Sutton  v.  Tatham,  10  Ad.  ^  B. 
27>  2  P.  A  D.  308;  Bayliffe  t.  Butterworth,  1  Exch.  425:  and  Willoaghby  r.  Baekhonse,  2  B   ft 

C.  821,  4  D.  A  R.  539. 
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ment,  the  plaintiff  had  transferred  the  thirty-five  shares  to  J.,  but,  he 
not  being  registered,  the  plaintiff  was  obliged  to  pay  861/.  in  respect  of 
calls,  and  the  defendant  refused  other  shares  as  a  substitute  for  the 
fifteen :  it  was  held  that  the  representative  of  J,  (then  deceased)  was 
bound  specifically  to  perform  the  contract,  by  taking  fifty  shares,  and 
paying  the  amount  of  calls  which  had  been  paid  by  the  plaintiff. 

Humble  v,  Langston,  7  M,  k  W.  617,  and  Bowlby  v.  Bell,  3  Man, 
Gr.  &  S.  284,  will  probably  be  relied  on  for  the  defendant,  to  show  that 
the  broker  was  not  liable  in  respect  of  the  call  in  question.  In  Humble 
V.  Langston,  the  facts  were  these  : — On  the  20th  of  February,  1838,  the 
plaintiff  entered  into  a  contract  with  the  defendant,  through  their 
respective  brokers,  for  the  sale  of  thirty  shares  in  the  Bristol  and  Exe- 
ter Railway,  at  TL  5$.  per  share,  and  the  usual  contract-notes  passed 
between  the  parties,  no  time  being  mentioned  for  the  completion  of  the 
purchase:  *on  the  3d  of  March  the  defendant  wrote  to  the  j)lain-  rmoqa 
tiff's  brokers,  requesting  them  to  "  despatch  the* thirty  Bristol  and 
Exeter  shares  forthwith,"  and  they  replied  on  the  same  day,  "we  here- 
with send  you  transfer  of  thirty  Bristol  and  Exeter  shares  in  blank  :^' 
this  was  accordingly  done,  and  the  purchase-money  was  paid :  calls  were 
subsequently  made,  which  calls,  the  shares  not  being  registered  in  the 
name  of  the  defendant,  and  the  plaintiff  remaining  the  apparent  owner 
df  them,  the  latter  was  compelled  to  pay :  in  an  action  against  the 
defendant  for  not  indemnifying  the  plaintiff  for  the  payments  and  lia- 
bilities in  respect  of  the  calls, — it  was  held,  that,  under  the  above  cir- 
cumstances, there  was  no  undertaking  implied  by  law,  to  indemnify 
against  all  subsequent  calls,  nor  any  evidence  of  such  an  undertaking 
in  point  of  fact.  [Maui.e,  J.  That  looks  very  much  like  an  attempt 
on  the  part  of  the  broker  of  the  purchaser  to  accommodate  his  brother 
broker  at  his  principal's  expense.]  Parke,  B.,  there  says :  "  On  the 
20th  of  February,  1838,  the  contract  was  entered  into,  which  was  simply 
an  agreement  by  the  plaintiff  to  sell,  and  the  defendant  to  buy,  thirty 
shares,  at  the  price  of  71.  Bs.  per  share,  no  time  being  specified  for  the 
completion  of  the  purchase ;  nor  was  there  any  such  stipulation  in  the 
contract  as  the  conveyance  itself  would  have  contained  if  completed, 
that  is,  that  the  vendee  should  be  subject,  from  the  date  of  it,  or  any 
future  time,  to  the  conditions  upon  which  the  vendor  held  them.  If  the 
case  had  rested  upon  this  contract,  the  situation  of  the  parties  would 
have  been  this : — The  plaintiff,  after  showing  a  good  title  to  the  defend- 
ant, would  have  had  a  right  to  call  upon  him  to  complete  his  purchase  in 
a  reasonable  time,  by  preparing  a  deed  in  the  statutory  form ;  and,  if  the 
defendant  had  done  so,  the  plaintiff  might  then  have  executed  it,  and  re- 
quired the  defendant  to  do  the  same,  and  to  deliver,  or  attend  with  him  to 
♦deliver,  the  deed  to  the  company,  that  a  memorial  might  be  r+oQy 
entered  into  and  endorsed  on  the  deed  of  transfer,  pursuant  to  the 
169th  section.     If  all  this  had  been  done,  the  plaintiff  would  have  been 
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no  longer  liable  to  any  call :  if  the  defendant  had  refused  to  perforin  his 
part,  he  would  have  subjected  himself  to  an  action  for  the  non-perform- 
ance of  that  which  he  had  omitted  to  do  ;  and  if,  in  consequence  of  the 
defendant's  breach  of  his  contract,  the  plaintiff  had  been  obliged  to  pay 
future  calls,  he  might  have  recovered  this  amount,  by  way  of  special 
damage  for  the  defendant's  breach  of  contract.  But,  in  this  case,  the 
plaintiff  did  not  pursue  the  course,  which,  according  to  law,  he  ought  to 
have  done/'  That,  therefore,  was  simply  a  case  of  omission  on  the  part 
of  the  selling  broker,  to  do  that  which  was  necessary  in  order  to  enabk 
him  to  call  upon  the  purchaser  to  repay  him  the  amount  paid  for  calls. 
The  same  remark  applies  to  Bowlby  t;.  Bell.  There,  A.,  a  share-broker, 
on  the  28th  of  July,  1845,  contracted  to  sell  toB.  certain  railway  shares 
belonging  to  C.  The  scrip  having  been  sent  to  the  company's  office  for 
registration,  and  A.  being  consequently  unable  to  deliver  the  shares,  B., 
on  the  23d  of  September,  purchased  other  shares  at  an  advanced  price, 
and  claimed  the  diference  from  A.  A.  accordingly  paid  him  the  amount, 
after  notice  from  C.  not  to  do  so, — one  of  the  rules  of  the  Hull  Stock- 
Exchange,  of  which  A.  and  B.  were  both  members,  declaring  brokers  to 
be  personally  responsible  for  the  fulfilment  of  their  respective  contracts 
with  each  other, — and  claimed  to  be  recouped  the  same  by  C.  as  money 
paid  to  his  use.  The  price  of  the  shares  had  not- been  offered  to  C,  nor 
had  any  transfer  been  tendered  to  him  for  execution :  and  it  was  held 
that  the  action  was  not  maintainable.  Neither  of  these  cases  has  any 
bearing  upon  the  present.  [Wilde,  C.  J.  I  feel  some  difficulty  in  say- 
i^oqo-]  i^g  tl^at  a  mail  who  buys  shares,  buys  subject  to  *the  rules  of  the 
■"  Stock-Exchange,  of  which  he  may  not  be  cognisant.  And  there 
is  this  further  difficulty,  that  those  rules  are  framed  by,  and  are  to  receive 
their  construction  from,  a  body  that  is  totally  independent  of  the  rules 
of  law,  and  irresponsible.]  Brittain  v.  Lloyd,  14  M.  &  W.  762,  where 
all '  the  authorities  are  collected,  is  distinct  to  show  that  an  action  for 
money  paid  will  lie,  under  the  circumstances  of  this  case  :  it  was  there 
held  that  that  form  of  action  is  maintainable  in  every  case  in  which  the 
plaintiff  has  paid  money  to  a  third  party,  at  the  request,  express  or  im- 
plied, of  the  defendant,  with  an  undertaking,  express  or  implied,  to 
repay  it. 

Channelly  Serjt.,  in  support  of  his  rule.  The  material  facts  upon 
which  the  defendant  relies,  are  these : — The  order  for  the  purchase  of  the 
shares  was  given  on  the  22d  of  March.  On  the  80th,  a  bought-note  was 
sent  to  the  defendant,  making  the  sum  payable  by  him  for  the  shares  and 
commission  111,  On  the  81st,  the  seller  of  the  shares  paid  a  call  of  2/. 
per  share  thereon.  Down  to  this  time  nothing  appears  to  have  been  paid 
by  the  plaintiff.  On  the  5th  of  April,— the  day  on  which  the  transfer 
was  dated, — the  plaintiff  acknowledges  the  receipt  of  the  IIL  from  the 
defendant ;  on  the  6th  the  certificates  are  sent  to  the  defendant ;  and  it 
h  not  until  the  7th  that  any  intimation  is  given  to  the  defendant  of  the 
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call  having  been  paid  bj  the  seller,  or  of  his  liability  to  repaj  the  amount 
to  her.  The  authority  of  the  broker  was  clearly  at  an  end  before  he  took 
upon  himself  to  pay  the  40/.  to  Miss  Bennett.  The  Stock-Exchange  had 
no  jurisdiction  in  the  matter.  BaylifT  v.  Butterworth  and  Pollock  v.  Sta- 
bles only  show  that  the  brokers  are  responsible  to  each  other  for  differ- 
ences in  the  case  of  unexecuted  contracts.  Sutton  v.  *Tatham  is  r4cOQq 
in  substance  a  case  of  the  same  description.  In  Dails  v.  Lloyd,  the 
question  was  one  of  estoppel  only, — whether  the  defendants  were  bound  by 
the  mistake  they  had  made  in  the  account  delivered  by  them.  Wynne  t;. 
Price  and  Grisewood  v.  Justice  do  not  tend  to  throw  any  light  upon  the 
'question.  In  Shaw  v.  Rowley,  the  plaintiff's  liability  to  pay  the  calls 
vas  not  directly  before  the  court.  Bowlby  v.  Bell  is  a  distinct  authority 
•.0  show  that  this  action  is  not  maintainable.  Fowler,  Miss  Bennett*s 
broker,  was  not  liable  to  his  principal  for  the  40?.  paid  by  her ;  nor  could 
he  have  recovered  it  from  the  present  plaintiff;  and,  if  so,  there  Ls  no 
pretence  for  saying  that  the  plaintiff  could  enforce  it  as  against  the 
defendant. 

The  opinions  of  Littledale,  J.,  in  Sutton  v.  Tatham,  and  of  Parke, 
B.,  in  Bayliffe  v.  Butterworth,  as  to  parties  unconnected  with  the  Stock- 
Exchange  being  bound  by  its  rules,  though  not  shown  to  be  cognisant  of 
their  existence,  were  altogether  extrajudicial ;  and  they  are  clearly  op- 
posed to  the  doctrine  laid  down  in  Qhild  v.  Morley,  Scott  v,  Irving,  Bart- 
lett  V.  Pentland,  Gabay  v.  Lloyd,  and  many  other  cases.  The  question 
is,  whether  this  court  will,  in  deference  to  those  dicta^  overturn  a  long 
series  of  deliberate  decisions. 

Wilde,  C.  J.  This  case  is  not  free  from  difficulty ;  but,  upon  the 
whole,  I  think  the  plaintiff  is  entitled  to  retain  his  verdict.  The  con- 
tract was  for  the  purchase  by  the  plaintiff  for  the  defendant  of  twenty 
Vale  of  Neath  Railway  shares  at  30«.  discount.  The  object  of  the  pur- 
chaser was,  to  obtain  the  shares,  with  all  the  responsibilities  that  legally 
attached  to  them,  at  a  deduction  of  30^.  from  the  21.  which  had  been 
paid  as  a  deposit  on  the  original  allotment :  and  he  was  liable,  therefore, 
to  pay  such  sum  beyond  the  stipulated  price  as  the  regulations  of  the 
company  subjected  the  shares  *to.  He  has  got  what  he  intended  r*Qoo 
to  buy.  Supposing  the  present  plaintiff  to  be  the  proper  person 
to  sue,  on  what  ground  is  it  that  the  defendant  is  sought  to  be  charged 
with  the  40Z.  ?  He  contracted  to  buy  the  shares  at  a  certain  price.  He 
must,  therefore,  have  contemplated  taking  them  subject  to  such  charges 
as  the  rules  and  regulations  of  the  company  authorized,  whenever  they 
should  happen  to  be  imposed  upon  them.  He  calls  for  » transfer.  What 
was  necessary  to  be  done  by  the  former  holder  of  the  shares  in  order  to 
effect  a  transfer  ?  The  call  of  21,  per  share  must  be  paid  either  by  the 
purchaser  or  by  the  party  transferring.  It  is  true,  that  the  call  was  not 
payable  until  the  12th  of  April,  and  that  the  defendant  might  have 
delayed  the  payment  of  it  until  that  day,  by  forbearing  to  require  an  earlier 
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transfer.  Being  called  upon  to  make  the  transfer,  Miss  Bennett,  to 
enable  her  to  do  so,  and  thus  get  rid  of  the  transaction,  pays  the  call  of 
21.  per  share.  She  clearly  did  not  contemplate  selling  at  10«.  per  share 
what  she  knew  she  was  compellable  to  pay  40«.  per  share  additional  for 
before  she  could  perform  her  contract.  What  did  the  defendant  con- 
template he  had  to  pay  ?  Why,  at  some  time  or  other,  all  that  had 
already  been  paid,  or  that  was  chargeable  upon  the  shares,  except  the 
308.  discount.  I  observe,  that,  in  his  letter  of  the  17th  of  April,  the 
defendant  says  that  it  was  irregular  to  make  payment  of  the  call  whilst  the 
shares  were  in  the  market.  One  does  not  exactly  see  what  that  means : 
but  this  is  clear,  that  the  defendant  does  not  affect  to  say  that  he  was 
ignorant  of  the  fact  of  a  call  having  been  made.  The  40Z.,  then,  was  a 
sum  that  was  necessarily  paid  by  Miss  Bennett^  in  order  to  enable  her 
to  make  a  transfer  of  the  shares  to  the  defendant.  What  ia  the  contract 
the  defendant  must  be  understood  to  have  entered  into  with  his  broker  ? 
What  did  he  authorize  the  broker  to  do  ?  To  perfect  the  transaction. 
♦9011  *^®^^  ^^^^  ^^**  would  be  unavailing.  He  was  to  do  the  needful. 
The  plaintiff,  at  the  defendant's  request,  makes  the  purchase  for 
him,  dealing  as  a  broker  at  the  Stock-Exchange,  and  according  to  the 
rules  of  that  establishment,  where  brokers  deal  with  each  other  as 
principals.  There  is  nothing  in  the  jH-esent  case  to  show  that  the 
defendant  contemplated  that  his  na;ne  was  to  be  introduced  into  the 
transaction.  How  do  parties  deal,  who  do  not  disclose  the  names  of 
their  principals  ?  Why,  upon  their  own  individual  responsibility.  It  is 
reasonable  to  suppose  that  the  very  consequence  should  take  place  which 
the  rules  of  the  Stock-Exchange  contemplate.  The  plaintiff,  acting  in 
the  usual,  and  probably  the  only  proper,  course  of  his  business  as  a  bro- 
ker, pays  the  money.  I  have  looked  narrowly  to  see  upon  what  ground 
it  was  that  the  defendant  repudiated  the  payment.  But  I  do  not  find 
that  he  does  repudiate  the  plaintiff  ^s  authority  to  make  the  payment. 
On  the  contrary,  he  intimates  that  he  is  making  arrangements  to  induce 
the  party  to  whom  he  had  sold  the  shares,  to  pay  the  call.  The  letter 
of  the  4th  of  November,  though  written  after  action  brought,  may  be 
very  good  evidence  to  show  upon  what  footing  the  parties  had  previously 
been  dealing.  An  admission  made  on  the  morning  of  the  trial,  would 
be  evidence  to  that  extent.  I  infer  from  the  whole  transaction  that  the 
defendant  intended  that  the  plaintiff  should  act  as  his  agent.  Has,  then, 
the  plaintiff  paid  the  money  under  such  circumstances  as  to  disentitle 
him  to  recover  it  back  ?  He  dealt  with  the  broker  of  Miss  Bennett  as 
a  principal.  If  he  were  authorized  by  the  defendant  to  do  so,  would 
not  the  latter  be  bound  by  his  acts,  independently  of  any  regulations  of 
the  place  where  the  business  was  transacted  ?  Without,  therefore,  enter- 
ing minutely  into  a  consideration  of  the  effect  of  the  rules  of  the  Stock- 
*9021  Exchange,  when  I  find  parties  dealing  together  as  principals,  with 
■^  *the  consent  and  authority  of  those  who  employ  them,  I  take  it 
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that  all  the  consequences  resulting  from  such  a  mode  of  dealing,  must 
follow  from  the  original  authority.  It  is  quite  clear  that  the  selling 
broker  might  have  maintained  an  action  against  the  buying  broker  to 
recover  the  amount  of  the  call^  the  payment  of  which  was  necessary  to 
enable  him  to  make  the  transfer  :  the  remedy  provided  by  the  rules  of 
the  Stock-Exchange  to  enforce  this,  is  merely  cumulative.  As  between 
the  two  brokers,  there  was  evidence  that  they  dealt  as  principals.  The 
defendant  bought  the  shares  subject  to  all  the  consequences  legally 
attaching  to  them.  He  is  now  called  upon  to  bear  one  of  those  conse- 
quences. He  resists,  on  the  ground  that  he  was  ignorant  of  the  fact  of 
a  call  having  been  made  at  the  time  he  contracted  to  buy  the  shares. 
His  broker  probably  was  equally  ignorant  of  the  fact.  But  he  knew 
that  calls  would  be  made :  and  I  think  the  fair  result  is,  that  he  autho- 
rized the  plaintiff  to  act  as  principal  on  his  behalf,  and  to  incur  the  lia- 
bility, and  make  the  payment  which  he  has  been  compelled  to  make.  I 
therefore  think, — although  I  am  free  to  admit  that  I  feel  the  case  not  to 
be  absolutely  void  of  doubt, — that  the  plaintiff  is  entitled  to  recover. 

CoLTMAN,  J.  It  seems  to  me  that  this  case  is  not  attended  with  any 
doubt  at  all.  A  person  who  goes  into  the  Stock-Exchange  to  buy  shares, 
must  be  supposed  to  have  a  knowledge  of  the  usual  course  of  business 
there,  and  of  the  law  applicable  to  it.  When  a  man  buys  railway  shares, 
he  must  be  assumed  to  know,  that,  by  the  operation  of  the  8  &  9  Vict. 
c.  16,  s.  16,  he  cannot  obtain  a  transfer  until  all  calls  in  arrear  have 
been  paid.  What  was  the  contract  here  ?  The  defendant  contracted  to 
buy  twenty  Vale  of  Neath  shares,  at  30«.  discount.  What  does  that 
mean  ?  Why,  that  *he  will  pay  all  the  calls  already  paid  or  r^irQAo 
charged  upon  the  shares,  subject  only  to  a  deduction  of  30«.  per  *■ 
share  from  the  amount.  That  the  defendant  so  understood  the  contract, 
is  clear  from  the  subsequent  correspondence:  he  does  not  deny  his 
liability  to  pay  the  call  in  question,  but  only  asks  for  time.  Without 
any  reference  to  the  rules  of  the  Stock-Exchange,  the  plaintiff  having, 
at  the  request  of  the  defendant,  rendered  himself  liable  to  be  sued  for 
the  amount  of  the  call  paid  by  Miss  Bennett,  he  has  been  compelled  to 
pay  money  which  his  principal  was  bound  to  pay,  and  therefore  an  action 
well  lies  to  recover  it  back  as  money  paid  to  his  principars  use. 

Maule,  J.  I  also  think  the  plaintiff  in  this  case  is  entitled  to  recover 
the  40/.,  as  money  paid  by  him  to  the  use  of  the  defendant.  The  con- 
struction of  the  defendant's  order  is  very  plain.  He  desires  the  plaintiff 
to  buy  for  him  twenty  Vale  of  Neath  shares,  at  30«.  discount.  The  mean- 
ing of  that  is,  that  the  purchaser  is  to  become  the  owner  of  the  shares, 
upon  payment,  not  of  lOOZ.  per  share,  the  npminal  value,  but  of  all  such 
sums  as  the  prior  holders  may  have  paid  or  become  liable  to  pay  in 
respect  of  them,  less  30«.  The  authority,  therefore,  given  to  the  plain- 
tiff as  broker  enabled  him  to  buy  the  shares,  and  to  incur  a  liability  to  pay 
all  that  had  been  paid  upon  them,  or  that  they  then  stood  charged  with, 
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less  308.  The  defendant  does  not,  throughout  the  transaction,  repudiat« 
or  deny  that  authority.  The  plaintiff  ha;ving  been  employed  as  broker 
to  do  what  was  necessary  to  procure  a  transfer  of  the  shares,  and  having 
paid  to  the  vendor  a  call  which  she  had  been  compelled  to  pay  before  a 
transfer  could  be  effected,  I  think  he  did  nothing  more  than  he  was 
bound  to  do,  and  was  necessarily  done,  to  complete  the  transaction  which 
the  defendant  had  authorized  him  to  *enter  into  on  his  behalf.     If 

-^  so,  a  good  case  as  for  money  paid  to  the  defendant's  use  is  made 
out.  Looking  at  the  correspondence  only,  seems  to  me  clearly  to  estab- 
liflh  a  good  case  for  money  paid.  The  letter  of  the  4th  of  November, 
if  written  before  action  brought,  would  have  been  good  evidence  of  an 
account  stated.  But,  how  stands  the  case  with  reference  to  the  former 
part  of  the  correspondence  ?  On  the  7th  of  April,  the  plaintiff  informs 
the  defendant  that  the  call  of  2L  per  share,  due  on  the  12th,  has  been 
paid  by  the  seller,  and  requires  him  to  remit  the  amount :  and  on  the 
13th,— the  day  after  the  call  was  payable, — the  plaintiff  again  writes  to 
the  defendant,  and  tells  him  that  he  has  paid  the  40Z.  to  Miss  Bennett's 
broker.  The  defendant  is,  therefore,  without  the  excuse  suggested.  He 
is  not  called  upon  to  pay  the  call  until  after  the  time  at  which  the  com- 
pany were  in  a  condition  to  enforce  it.  In  the  defendant's  letter  to  the 
plaintiff,  of  the  17th  of  April,  in  which  he  makes  the  preposterous  pro- 
posal to  him  to  endeavour  to  get  the  money  b^ick,  not  a  word  is  said  as 
to  his  non-liability  to  pay  the  call.  Then,  on  the  4th  of  November,  he 
writes  to  the  plaintiff's  attorney,  asking  for  time.  There  was  ample  evi- 
dence to  show  that  the  money  was  paid  by  the  plaintiff  on  account  and 
to  the  use  of  the  defendant,  before  the  commencement  of  the  action. 

Cresswell,  J.  I  entirely  agree  with  the  rest  of  the  court  in  the 
view  they  take  as  to  the  authority  given  by  the  defendant  to  his  broker, 
and  that  the  latter  acted  within  the  scope  of  his  authority.  It  is  satis- 
factory to  find,  from  the  defendant's  letters,  that  he  himself  took  the 
same  view  of  the  matter.  The  cases  of  Bowlby  v.  Bell  and  Humble  v. 
Langston,  in  reality,  do  not  apply  at  all.  In  Humble  v.  Langston,  the 
defendant  had  bought  shares  of  the  plaintiff,  but  refused  to  accept  a 
^Q         *transfer;  the  plaintiff,  having  been  compelled  to  pay  calls  sub- 

-•  sequently  made,  claimed  to  be  entitled  to  an  indemnity  from  the 
defendant,  upon  some  supposed  implied  undertaking.  I  was  unable  to 
collect  from  the  equity  cases  cited,  whether  they  are  at  all  at  variance 
with  that  case.  If  the  plaintiff  had  been  compelled  to  pay  calls  for  which 
the  defendant  was  liable,  no  doubt  he  might  have  sued  in  respect  of  the 
special  damage.  As  to  Bowlby  v.  Bell,  the  case  was  shortly  this : — The 
defendant  authorized  the  plaintiff  to  sell  for  him  regutered  shares.  All 
parties  at  the  time  of  the  contract  knew  that  the  shares  were  then  sent 
in  for  the  purpose  of  being  registered.  The  purchaser,  without  offering 
to  pay  for  the  shares,  or  tendering  a  transfer  for  execution,  either  to  the 
seller  or  his  broker  (the  plaintiff),  bought  other  shares,  and  claimed  and 
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received  the  difference  in  the  price  from  the  plaintiff,  who  sought  to 
recover  it  from  his  principal,  as  money  paid  to  his  use.  But  the  court 
said :  "  If  the  contract  was  for  unregistered  shares,  the  plaintiff  was  not 
authorized  to  make  it:  and,  if  for  registered  shares,  Richardson  (th(» 
buyer),  not  having  tendered  a  transfer,  was  not  in  a  situation  to  proceed 
against  the  plaintiff;  and,  consequently,  the  payment  by  him  was  in  hib 
own  wrong,  and  did  not  give  him  a  right  of  action  against  the  defendant 
for  money  paid  to  his  use."  The  question  there  was  quite  independent 
of  any  rules  of  the  Stock-Exchange.  Rule  discharged. 


♦WOOD  V.  The  Governor  and  Company  of  COPPER  MINERS  r^o^^ 
in  ENGLAJ^D.     May  SO.  ^ 

No  precise  form  of  worcU  is  necessary  to  const! tote  a  covenant :  it  is  enough,  if  the  intention  of 
the  parties  matoally  to  contract,  is  apparent  from  the  general  scope  of  an  instrument  under 
seal, — more  especially,  where  it  commences  with  the  words  "  it  is  hereby  agreed  by  and  between 
the  said  parties  in  manner  following." 

By  an  instrument  under  seal,  expressed  to  be  made  and  entered  into  between  the  defendants  and 
the  plaintiff,  it' was  "agreed  by  and  between  the  parties,"  amongst  other  things — that  the 
defendants  should  grant  a  lease  of  certain  premises  to  the  plaintiff,  for  twelve  years,  at  a  pepper- 
oom  rent,  for  the  purpose  of  the  plaintiff's  carrying  on  therein  the  manufacture  of  patent-fuel, — 
that  all  the  coals  consumed  and  used  by  the  plaintiff  for  the  purpose  of  his  manufacture  during 
the  term,  should  be  bought  and  purchased  of  the  defendants,  provided  the  defendants  could 
and  •hould  supply  him  with  the  quantity  that  should  from  time  to  time  be  required  by  him,  or 
to  such  extent  as  the  defendants  eonld  supply,  and  that  the  defen^knts  should  charge  for  the 
same  a  given  price,  and  no  more, — and,  further,  that  the  defendants  should  not  be  compelled  to 
supply  more  than  500  tons  per  week,  and  that,  in  case  the  defendants  should,  from  some  sub- 
stantial cause,  be  unable  to  supply  small  coal  to  the  extent  agreed  upon,  they  should  give  the 
plaintiff  six  months'  notice  of  such  their  inability,  and  in  such  case  the  plaintiff  should  be  at 
liberty  to  obtain  his  supply  of  coal,  or  the  excess  beyond  the  quantity  the  defendants  could 
supply,  from  any  other  source  : — 

Held,  that  this  instrument  was  properly  declared  upon  as  a  covenant  on  the  part  of  the  def Ad- 
ants  to  supply  the  plaintiff  with  eoal  to  the  extent  of  500  tons  weekly,  unless  unable  from  some 
substantial  cause. 

This  was  an  action  of  covenant.  The  declaration  stated,  that,  there- 
tofore, to  wit,  on  the  21st  of  July,  1847,  a  deed  was  made  and  entered 
into  hy  and  between  the  defendants  of  the  one  part  and  the  plaintiff  of 
the  other  part, — profert, — and  the  said  deed  was  and  is  to  the  tenor  and 
in  the  words  and  figures  following,  that  is  to  say,  "  An  agreement  made 
and  entered  into  the  21st  day  of  July,  1847,  between  the  Governor  and 
Company  of  Copper  Miners  in  England  (meaning  the  defendants)  of  the 
one  part,  and  H.  W.  Wood  (meaning  the  plaintiff),  of,  &c.,  manufacturer 
of  fuel,  of  the  other  part :  Whereas,  the  said  H.  W.  Wood  has  lately 
erected  a  factory,  works,  and  buildings  on  *part  of  a  certain  piece  r  ,,- 
of  land,  containing,  &c.,  belonging  to  the  said  governor  and  com 
pany,  situate  at  Port  Talbot,  in  the  county  of  Glamorgan,  S  ^  Wales, 
for  the  purpose  of  carrying  on  the  manufacture  of  patent  fuel ;  And 
whereas  the  said  governor  and  company  have  advancM  ;.inl  paid  to  the. 
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said  H.  W.  Wood,  for  and  towards  the  erection  and  completion  of  the 
said  factory,  works,  and  buildings,  and  the  machinery  therein,  divers 
sums  of  money,  amounting  in  the  whole  to  the  sum  of  2500/. :  And 
whereas  the  said  governor  and  company  have  agreed  to  grant  a  lease  of 
the  said  piece  of  land,  and  the  manufactory  and  buildings,  and  other 
the  premises,  to  the  said  H.  W.  Wood,  and  to  enter  into  certain  other 
arrangements  for  the  supply  of  coal  for  the  said  manufactory,  and  other- 
wise, on  the  terms  and  conditions  hereinafter  mentioned :  Now,  these 
presents  witness,  and  it  is  hereby  agreed  by  and  between  the  said  par- 
ties in  manner  following,  that  is  to  say, — First,  That  the  said  governor 
and  company  shall  grant  a  lease  of  the  said  plot  or  parcel  of  land,  with 
the  manufactory,  buildings,  and  machinery  thereon,  to  the  said  H.  W. 
Wood,  for  the  term  of  twelve  years  from  the  25th  of  March  last,  at  a 
peppercorn  rent ;  such  lease,  and  a  counterpart  thereof,  to  be  prepared 
at  the  expense  of  the  said  H.  W.  Wood :   Second,  That,  immediately 
upon  such  lease  being  so  granted  by  the  said  governor  and  company,  he, 
the  said  H.  W.  Wood,  shall  execute  an  assignment  thereof  by  way  of 
mortgage  to  the  said  governor  and  company,  or  their  trustee,  as  a  secu- 
rity for  the  repayment  of  the  said  sum  of  2500Z.,  with  interest  after  the 
rate  of  51  per  cent  per  annum,  within  seven  years  from  the  date  thereof; 
such  mortgage  to  contain  a  power  of  sale,  and  all  other  usual  powers : 
Third,  That  the  patent  fuel  manufactured  by  the  said  H.  W.  Wood,  on 
which  he  may  require  an  advance,  shall  from  time  to  time  be  placed  and 
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laid  upon  a  *certain  piece  of  land  which  shall  be  adjoining  to  the 


said  piece  of  land  hereby  agreed  to  be  demised,  but  divided  off 
for  that  purpose  and  for  the  purpose  next  hereinafter  mentioned,  and 
shall  there  be  and  remain  in  the  possession  of  the  said  governor  and 
company,  as  a  security  for  any  moneys  at  any  time  due  and  owing  to  the 
said  governor  and  company  by  the  said  H.  W.  Wood  on  any  account 
whatsoever,  excepting  the  said  sum  of  2500Z.  under  or  by  virtue  of  this 
agreement :  provided,  nevertheless,  that  such  deposit  of  fuel,  and  such 
advance  or  advances,  shall  in  no  way  prevent  or  prejudice  the  sale  of 
fuel  from  time  to  time  by  the  said  H.  W.  Wood,  who  for  that  purpose 
shall  have  full  liberty  to  ship  or  give  delivery  orders  for  the  same  ;  the 
said  H.  W.  Wood  in  that  event  depositing  or  agreeing  to  deposit  with 
the  said  company  the  cash,  or  approved  bills,  to  be  received  by  him  as 
the  price  of  or  advance  upon  such  fuel,  when  and  as  the  same  shall  be 
Upld :  Fourth,  That  all  the  coals  consumed  and  used  by  the  said  JST.  TF. 
Wood  for  the  purpose  of  his  manufacture,  during  the  said  term  of  twelve 
years,  shall  he  bought  and  purchased  of  the  said  company,  provided  the 
gsud  company  can  and  shall  supply  him  with  the  quantity  that  shall  from 
ft'me  to  time  be  required  by  him,  or  to  such  extent  as  the  said  company 
can  supply ;  and  that  the  said  company  shall  charge  for  the  same  at  and 
after  the  rate  of  3«.  lOti.  per  ton,  delivered  over  the  weighbridge  on  the 
.  premises  of  the  said  H.  W.  Wood,  at  Port  Talbot  aforesaid,  and  no  mort 
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the  Baid  coal  to  be  that  which  is  clean  and  good  for  the  purpose  of  ma- 
nufacturing steam  fuel,  and  to  be  that  which  is  known  as  small  coal 
unscreened,  unless  passed  through  a  screen  of  longitudinal  bars  not  less 
than  four  inches  apart ;  and  that  the  said  H.  W.  Wood  shall  use  and 
consume  no  other  coal  at  the  said  factory,  during  the  said  term,  than 
that  which  is  bought  and  purchased  of  the  said  company,  excepting 
♦nevertheless,  in  the  event  of  the  said  H.  W.  Wood  requiring  r»QQQ 
more  small  coal  than  the  said  company  can  and  shall  supply  him  *" 
with,  and  excepting  nevertheless,  for  the  purpose  of  making  experiments, 
in  the  manufacture  of  fuel,  in  which  case  the  said  H.  W.  Wood  is  to  be 
at  liberty  to  purchase  and  consume  coal  not  being  the  company's  coal, 
such  purchases  and  consumption  of  coal  for  the  purposes  of  experiment 
not  to  exceed  fifty  tons  in  quantity  from  any  six  collieries  in  any  one 
year:  Fifth,  That  the  said  company  shall  not  he  compelled  to  supply 
more  than  five  hundred  ions  per  week  ;  and  that,  in  case  the  said  com- 
pany shall,  from  some  substantial  cause,  be  unable  to  supply  small  coal 
to  the  extent  agreed  upon,  the  said  company  shall  give  to  the  said  H.  W. 
Wood  six  months*  notice  of  such  their  inability,  and,  in  such  case,  the 
said  H.  W.  Wood  shall  be  at  liberty  to  obtain  his  supply  of  coal,  or  the 
excess  beyond  the  quantity  the  said  company  can  supply,  from  any  other 
source :  Sixth,  That  all  coal  supplied  to  the  said  H.  W,  Wood  by  the 
said  company,  shall  be  delivered  over  the  weighbridge  erected  at  Port 
Talbot  aforesaid,  at  the  said  patent-fuel  works,  at  the  rate  of  Ss,  lOd, 
per  ton,  including  the  use  of  trams,  wagons,  haulage,  and  other  neces- 
sary incidental  expense,  to  the  weighing-machine,  and  the  use  of  trams 
from  the  weighing  machine  to  the  manufactory,  such  further  haulage  to 
be  at  the  expense  of  the  said  H.  W.  Wood ;  and  the  said  H.  W.  Wood 
shall,  if  he  shall  so  think  fit,  be  at  liberty  to  pass  the  said  coal  over  a 
screen  of  longitudinal  bars  not  less  than  half  an  inch  apart;  and  all  coal 
which  will  not  pass  through  such  screen  shall  be  deemed  rubble  coal,  and 
shall  be  taken  back  by  the  said  governor  and  company  within  fourteen 
days  after  notice  in  writing  shall  have  been  given  as  next  hereinafter  is 
mentioned,  and  paid  for  by  them,  in  cash,  at  the  rate  of  Is.  6d,  per  ton, 
at  the  periods  hereinafter  specified  for  the  rendering  accounts  of  all  coal 
♦delivered:  Seventh,  That  the  said  company  shall  supply  to  the  r^irn-iA 
said  H.  W.  Wood,  in  lieu  and  in  place  of  the  rubble  coal  so  re- 
turned, free  of  cost  and  expense  to  him,  an  equal  quantity  of  the  coal 
hereby  agreed  to  be  delivered,  within  fourteen  days  after  notice  in  writing 
shall  have  been  given,  specifying  as  nearly  as  is  practicable  the  quantity 
so  to  be  removed ;  and,  in  case  the  said  company  shall  neglect  to  remove 
the  said  rubble  coal,  and  to  replace  the  same  with  such  coal  as  aforesaid^ 
within  the  time  aforesaid,  they  shall  pay  to  the  said  H.  W.  Wood,  the  sum 
of  21  per  diem,  to  be  recovered  as  liquidated  damages :  Eighth,  That,  if 
the  said  coal  shall  not  be  of  such  quality  of  small  coal  as  is  required  by 
the  said  H.  W.  Wood,  and  fit  for  the  purposes  of  the  manufacture,  the 
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same  shall  be  notified  to  the  said  company  i^ithin  fourteen  days  after  the 
same  shall  have  been  delivered,  otherwise  the  same  shall  be  deemed  and 
taken  to  be  good  and  sufficient  for  the  purposes,  and  shall  be  charged  for 
accordingly ;  but  in  case  the  said  H.  W.  Wood  shall  give  notice  to  the  said 
company,  within  the  said  period  of  fourteen  days,  that  the  said  coal  is  not 
good  and  fit  for  the  purposes  of  the  manufactory,  then  the  said  company 
shall  either  take  back  the  same,  or  shall,  within  seven  days  after  such  notice* 
shall  have  been  delivered,  refer  the  question  to  the  decision  of  an  indivi- 
dual to  be  agreed  upon  between  them  and  the  said  H.  W.  Wood,  or,  in  case 
they  cannot  agree,  shall  give  the  name  of  a  referee,  who,  together  with  a 
referee  to  be  named  by  the  said  H.  W.  Wood,  or  such  third  party  as  such 
two  referees  shall  appoint,  shall  award  and  determine  whether  such  small 
coal  be  good  and  sufficient  for  the  purpose  of  such  manufacture,  and  as 
agreed  for ;  and,  in  either  of  the  said  cases,  the  said  company  and  the  said 
H.  W.  Wood  shall  be  mutually  bound  by  such  decision :  Ninth,  That  the 
said  H,  W.  Wood  shall  be  at  liberty  to  erect  a  shipping-stage,  adjoining  the 
*Qin  ®^^^  ^^^^  ^manufactory,  on  the  river  Avon,  and  the  said  company 

•^  shall  contribute  towards  the  cost  and  expense  of  erecting  the  same, 
when  and  after  the  same  shall  have  been  erected,  a  sum  not  exceeding  50/., 
and  shall  also  allow  the  said  H.  W.  W^ood  to  make  use  of  some  one  of  their 
shipping-stages  and  weighing-machines  for  the  purpose  of  shipping  patent- 
fuel,  or  receiving  pitch,  in  regular  turn  according  to  the  stemming-list, 
due  diligence  being  at  all  times  used  on  the  float  at  Port  Talbot  aforesaid, 
free  of  charge :  Tenth,  that  the  account  for  all  coals  delivered  by  the 
said  company  to  the  said  H.  W.  Wood,  after  the  rate  of  3«.  lOrf.  per  ton, 
shall  be  rendered  to  the  said  H.  W.  Wood  every  three  months,  and  shall 
include  all  coals  delivered  during  that  period ;  and,  if  no  objection  be 
stated  to  such  account  within  ten  days  after  the  same  shall  have  been 
delivered,  the  same  shall  be  taken  (errors  excepted)  as  a  correct  account, 
and  the  said  H.  W.  Wood  shall  be  debited,  on  the  tenth  day  of  the  sue* 
ceeding  month,  with  the  amount  found  to  be  due  to  the  said  company 
upon  such  account,  and  the  said  H.  W.  Wood  shall  thereupon  accept  the 
drafts  or  bills  of  the  said  company  for  the  amount  so  appearing  due, 
such  bills  or  drafts,  including  interest  at  51.  per  eenty  to  be  drawn  at  not 
less  than  twelve  months'  date:  Eleventh,  That  the  said  H.  W.  Wood 
shall  not  take  down  or  remove  the  said  manufactory  and  premises  so 
erected  and  built  as  aforesaid,  or  the  machinery  in  and  about  the  same  ; 
but  that  such  buildings,  erections,  and  machinery,  shall  be  and  remain  as 
a  security  to  the  said  company  for  all  moneys  that  shall  at  any  time  be 
due  or  owing  to  them,  either  on  account  of  advances  incident  to  the  erec- 
tion of  such  buildings  and  machinery,  or  for  advances  made  upon  manu- 
factured fuel,  if  any,  or  for  moneys  that  shall  be  due  in  respect  of  coals 
supplied,  or  any  other  account  whatever  under  and  by  virtue  of  this  agree- 
*9121  ™®^*"  provided  always,  nevertheless,  that,  upon  *the  said  H.  W. 

-*  Wood  paying  or  securing  any  balance  that  may  at  any  time  during 
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the  continuance,  or  at  the  determination,  of  this  agreement,  be  due  from 
the  said  H.  W.  Wood  to  the  said  company,  the  said  company  shall,  if 
required  so  to  do  by  the  said  H.  W.  Wood,  take  at  a  valuation,  to  be 
made  by  a  referee  or  referees  so  to  be  chosen  as  aforesaid,  the  machinery 
and  fixtures  of  and  upon  the  said  manufactory  and  premises :  Twelfth, 
That,  in  the  lease  to  be  granted  to  the  said  H.  W.  Wood,  a  covenant  for 
title  shall  be  inserted  on  the  part  of  the  said  company,  and  covenants 
shall  be  inserted  on  the  part  of  the  said  H.  W.  Wood,  that  the  pretoises 
80  to  be  leased  shall  not  be  used  for  any  other  purpose  or  purposes  than 
that  of  the  manufacture  of  patent-fuel,  and  that  the  said  IL  W.  Wood 
shall  not  underlet  or  assign  the  said  premises,  or  any  part  thereof,  with- 
out the  consent  of  the  said  company,  such  consent  not  being  unreasona- 
bly withheld :  Thirteenth,  That,  in  case  the  said  H.  W.  Wood  shall  cease 
to  use  and  consume  the  small  coal  of  the  said  company,'  by  reason  of  their 
inability  to  supply  him  therewith  as  hereinbefore  mentioned  and  agreed, 
or  otherwise  howsoever,  and  the  said  H.  W.  Wood  shall  continue  in  the 
occupation  of  the  said  premises,  the  said  H.  W.  Wood-  shall  pay  to  the 
said  company  a  rent  or  sum  of  lOOZ.  per  annum,  during  the  then  con- 
tinuance of  this  agreement,  such  rent  to  commence  within  six  months 
after  the  said  H.  W.  Wood  shall  so  cease  to  use  and  consume  the  small  coal 
of  the  said  company  as  aforesaid  :  Fourteenth,  That  the  said  agreement,  to 
be  determinable  as  aforesaid,  shall  continue  for  the  term  of  twelve  years 
•from  the  date  hereof,  and  that,  at  the  expiration  of  the  said  term  of  twelve 
years  from  the  date  hereof,  if  the  said  H.  W.  Wood  shall  so  elect  and 
determine,  and  of  such  election  or  determination  shall  give  one  month's 
notice  in  writing  to  the  said  company,  but  not  otherwise,  the  said  company 
shall  pay  *or  allow  to  the  said  H.  W.  Wood  the  then  value  of  the  r»Qi  o 
machinery  and  fixtures,  such  value*  to  be  ascertained  by  arbitration 
in  the  manner  hereinafter  mentioned:  provided  also,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties  hereto,  that,  if  at 
any  time  during  the  continuance  of  this  agreement,  any  disputes  o:* 
differences  shall  arise  between  the  said  parties,  respecting  any  clause, 
matter,  or  thing  herein  contained,  or  relating  to  the  premises,  or  other- 
wise arising  out  of  this  agreement,  the  same  shall  be  referred  to  the 
arbitration  of  two  indifferent  persons,  one  to  be  chosen  by  each  party ; 
and  the  decision  or  award  in  writing  of  such  arbitrators,  in  case  they 
shall  agree  upon  the  matters  in  dispute,  or  of  their  umpire, — whom  they 
are  hereby  authorized  to  appoint,  in  case  they  shall  differ, — shall  be 
binding  and  conclusive  on  the  said  parties  hereto ;  provided  such  award, 
whether  by  the  arbitrators  or  their  umpire,  shall  be  in  writing,  and  be 
delivered  to  the  parties  within  one  calendar  month  after  the  matters 
therein  contained  shall  have  become  the  subject  of  reference  to  arbitra- 
tion: Provided  that  the  said  piece  or  parcel  of  land,  manufactory,  and 
premises,  shall  not  be  a  security  for  a  larger  amount  than  5000Z.  In 
witness,"  &c.:  protU  patet,  &c. :    Averment,  that,  after  the  making  of 
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the  saiu  deed,  and  during  the  said  term  of  twelve  years,  which  had  not 
yet  expired,  and  in  the  week  next  after  the  making  of  the  said  deed, 
which  expired,  to  wit,  on  the  28th  of  July,  1847,  and  in  divers,  to  wit, 
twenty-five  successive  weeks  then  next  following,  and  which  elapsed 
before  the  commencement  of  this  suit,  the  plaintiff  required  for  con* 
sumption  and  use,  for  him,  for  the  purposes  of  his  said  manufactory,  in 
each  of  those  weeks,  a  large  quantity,  not  exceeding  500  tons,  and 
amounting,  to  wit,  to  500  tons,  of  the  said  small  coal  so  to  be  supplied 
♦Q141  ^^  ^™  weekly  by  the  defendants  as  aforesaid,  and  the  *plaintiffs, 

at  reasonable  times  before  the  expiration  of  each*  of  those  weeks, 
to  wit,  on  the  22d  of  July,  1847,  and  on  divers  days  and  times  after- 
wards, gave  the  defendants  notice  of  the  premises,  and  required  of  them 
to  supply  him,  in  each  of  those  weeks  respectively  with,  and  deliver  to 
him,  at  the  place  in  the  said  deed  in  that  behalf  provided  for  and  agreed 
on  as  aforesaid,  to  wit,  over  the  weighbridge  on  the  said  premises  of  the 
plaintiff  at  Port  Talbot  aforesaid,  and  in  the  manner  named  in  the  said 
deed,  and  according  to  the  defendants'  said  covenant  in  the  said  deed, 
the  said  quantities  of  the  said  coal  so  required  by  him  as  aforesaid,  not 
exceeding  500  tons  per  week,  and  so  to  be  by  the  defendants  supplied 
as  aforesaid :  that  the  plaintiff,  during  each  of  those  weeks,  and  during 
all  the  time  aforesaid,  was  ready  and  willing  to  buy  and  purchase  of  the 
defendants  those  quantities,  and  accept  and  receive  and  pay  for  tl^e  same 
respectively,  at  the  place,  in  the  manner,  and  upon  the  terms  in  and  by 
the  said  deed  in  that  behalf  covenanted  and  agreed  upon  as  aforesaid, — 
and  whereof  the  defendants  during  all  the  times  aforesaid  had  notice : 
That,  although  the  defendants,  during  each  of  the  said  several  weeks,  could, 
and  might,  and  ought,  according  to  the  said  deed  and  their  said  agreement 
in  that  behalf,  to  have  supplied  the  plaintiff  with  the  said  quantities  of 
the  said  coal  which  the  plaintiff  so  required  as  aforesaid ;  and  although 
the  defendants  were  not  unable,  from  any  substantial  cause,  so  to  supply 
the  same,  or  any  part  thereof,  and  did  not  at  any  time  during  the  time 
aforesaid,  give  to  the  plaintiff  any  notice  of  their  inability  to  supply  the 
same ;  and  although  the  plaintiff  had  performed  the  said  deed  in  all  things 
therein  contained  on  his  part  to  be  performed ;  yet  that  the  defendants 
did  not  nor  would,  in  or  during  the  said  twenty-six  weeks,  or  at  any  other 
time,  supply  the  plaintiff  wit])  the  said  quantities  of  the  said  small 
4eQ|  r-|   '''coal  so  to  be  supplied  to  him  by  the  defendants  as  aforesaid,  and  so 

required  by  the  plaintiff  as  aforesaid,  not  exceeding  500  tons  per 
week,  or  any  part  thereof,  contrary  to  the  said  deed  and  the  defendants' 
said  covenant  in  that  behalf:  and,  that,  after  the  making  of  the  said 
deed,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  22d  of  July, 
1847,  and  on  divers  days  and  times  afterwards,  the  defendants  did,  under 
and  by  virtue  of  the  said  stipulations  and  covenants  in  tha;t  behalf  con- 
tained in  the  said  deed,  supply  the  plaintiff,  at  his  request,  with,  and 
deliver  to  him,  divers  large  quantities,  to  wit,  2019  tons  of  coal,  as  and 
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for  the  said  small  coal  so  to  be  by  them  supplied  for  consumption  and  use 
by  him  for  the  purposes  of  his  said  manufacture,  and  at  the  times  of  the 
delivery  thereof,  divers  portions  thereof,  amounting  in  the  whole,  to  wit, 
to  400  tons,  would  not,  on  being  passed  over  a  screen  of  longitudinal  bars 
not  less  than  half  an  inch  apart,  pass  through  such  screen,  and  the  same 
were  rubble  coal  within  the  true  intent  and  meaning  of  the  said  deed,  and- 
the  plaintiff  did  afterwards,  and  within  fourteen  days  after  the  days  and 
times  respectively  when  the  said  quantities  of  coal  respectively  w^re  so 
supplied  and  delivered  as  aforesaid,  to  wit,  on  the  1st  of  August,  1847, 
and  on  divers,  to  wit,  twenty-nine  days  and  times  afterwards,  and  before 
the  commencement  of  this  suit,  give,  in  the  whole,  divers,  to  wit,  thirty 
notices  in  writing  to  the  defendants,  and  did  require  of  them  thereby,  to 
remove  and  take  back  divers  large  quantities  in  the  said  notices  respect- 
ively mentioned,  amounting,  to  wit,  to  the  whole  of  the  said  quantities 
of  rubble  coal,  and  to  replace  and  supply  to  the  plaintiff,  in  lieu  and  place 
of  the  said  quantities  of  rubble  coal,  free  of  cost  and  expense  to  him,  an 
equal  quantity  of  the  said  small  coal  so  by  the  said  deed  agreed  to  be 
supplied  and  delivered  by  the  defendants  to  the  plaintiff  as  *afore-  r*Qi  g 
said,  according  to  the  said  deed,  within  fourteen  days  next  after 
each  of  the  said  notices  respectively  were  so  given  as  aforesaid  ;  and  in 
each  of  the  said  notices  the  plaintiff  specified,  as  nearly  as  practicable, 
the  quantity  of  the  said  rubble  coal  so  required  to  be  removed  and  taken 
back :  That,  although  fourteen  days  after  each  of  the  said  notices  so 
given  as  aforesaid,  had  elapsed  before  the  commencement  of  this  suit ; 
and  although  the  defendants  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  on  the  said  several  days  and  times  last  aforesaid, 
remove  and  take  back  the  said  quantities  of  the  said  rubble  coal  so 
required  to  be  removed  and  taken  back  as  aforesaid  ;.  and  although  the 
defendants,  during  those  fourteen  days  after  each  of  the  said  notices  so 
given  as  aforesaid,  could  and  might  and  ought,  according  to  the  said  deed, 
and  their  said  agreement  in  that  behalf,  have  replaced  and  supplied  the 
plaintiff,  in  lieu  and  place  of  the  said  quantities  of  rubble  coal,  an  equal 
quantity  of  the  small  coal  so  by  the  said  deed  agreed  to  be  supplied  and 
delivered  by  the  defendants  to  the  plaintiff  aforesaid,  according  to  the 
said  deed ;  and  although  the  defendants  were  not  unable  from  any  sub- 
stantial cause  so  to  supply  and  deliver  the  same,  or  any  part  thereof,  and 
did  not  at  any  time  during  the  time  aforesaid  give  the  plaintiff  any  notice 
of  their  inability  to  supply  or  deliver  the  same  :  Yet  the  defendants  did 
not  nor  would  within  the  said  space  of  fourteen  days  after  each  of  the 
said  notices  was  so  given  by  the  plaintiff  as  aforesaid,  or  at  any  other 
time,  replace  or  supply  to  the  plaintiff  in  lieu  and  place  of  the  said  quan- 
tities of  rubble  coal,  an  equal,  or  any,  quantity  of  the  said  small  coal  so 
by  the  said  deed  agreed  to  be  supplied  and  delivered  by  the  defendants 
to  the  plaintiff  as  aforesaid,  according  to  the  said  deed,  but  wholly 
neglected  and  refused  so  to  do,  and  wholly  neglected  and  refused  so  to 
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*Q171  ^^  ^^^  ^^^  during  divers,  to  wit,  150  days  after  the  *expiration 
-'  of  fourteen  days  after  each  of  the  said  notices  was  so  given  as 
aforesaid,  and  amounting  in  the  whole,  to  wit,  to  4500  days,  which  elapsed 
before  the  commencement  of  this  suit ;  and  that  thereupon  and  thereby 
the  defendants  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  24th  day  of  January,  1848,  became  and  were  liable  to  pay, 
and  indebted  to  the  plaintiff  in,  a  large  sum  of  money,  amounting,  to  wit, 
to  9000/.,  being  at  and  after  the  rate  of  21.  for  each  and  every  of  the 
said  days  which  the  defendants  so  neglected  and  refused  to  replace  the 
said  rubble  coal  with  the  said  small  coal  as  aforesaid :  yet  that  the  defend- 
ants, although  often  requested  by  the  plaintiff  so  to  do,  had  not  yet  paid 
to  him  the  said  sum  of  9000?.,  or  any  part  thereof,  and  the  same 
remained  wholly  due  and  unpaid  to  the  plaintiff;  and,  that,  by  means  of 
the  said  several  premises,  the  plaintiff  had  been,  for  and  during  all  the 
time  aforesaid,  greatly  impeded  in,  and  hindered  and  prevented  from, 
carrying  on  the  said  manufacture  of  patent-fuel,  and  hindered  and  pre- 
vented from  manufacturing  divers,  to  wit,  30,000  tons  of  the  said  patent- 
fuel,  and  thereby  had  lost  and  been  deprived  of  divers  great  gains  and 
profits  amounting,  to  wit,  to  10,000/.,  which  he  might,  and  otherwise  would, 
have  derived  and  acquired  therefrom,  and  from  the  sale  and  disposal  of 
such  patent-fuel  when  manufactured ;  and  thereby  the  said  factory,  works, 
and  buildings  and  premises,  and  divers  large  quantities  of  machinery  and 
chattels  which  the  plaintiff  caused  and  procured  to  be  erected  and  set  ap 
and  maintained  therein  for  the  purpose  of  carrying  on  the  said  mana- 
facture,  became  and  were  during  all  the  time  aforesaid,  and  still  remained, 
unproductive,  and  of  little  or  no  use  or  value  to  the  plaintiff;  and  the 
plaintiff  had  been  hindered  and  prevented,  during  the  time  aforesaid,  from 
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having  the  use  thereof  and  using  the  same ;  and  the  ^plaintiff  had 


lost  and  been  deprived  of  the  use  of  divers  large  sums  of  money, 
amounting,  to  wit,  to  10,000/.,  which  he  invested  and  kept  for  the  pur- 
pose of  carrying  on  the  said  manufacture,  and  in  erecting,  procuring, 
maintaining,  and  keeping  the  said  factory,  works,  buildings,  premises, 
machinery,  and  chattels ;  and  the  plaintiff  had  been  and  was,  by  means 
of  the  premises,  otherwise  much  damnified,  &c. 

The  defendants  demurred  specially  to  this  breach,  assigning  for  cause, 
— that  it  does  not  appear  in  and  by  the  said  breach,  or  in  any  other  part 
of  the  declaration,  that  the  defendants  ever  bound  themselves  by  any 
covenant,  either  express  or  implied,  to  furnish  to  the  plaintiff  500  tons, 
or  any  quantity  of  coal  weekly,  during  the  said  period  of  twelve  years 
mentioned  in  the  said  deed  in  the  declaration  mentioned,  or  during  any 
portion  of  the  said  term  ;  nor  does  it  appear  in  and  by  the  declaration, 
that,  even  presuming  the  allegations  in  the  said  breach  to  be  correct,  that 
the  plaintiff  hath  any  cause  of  action  whatever  against  them,  the  defend- 
ants, for  their  refusing  or  neglecting  to  supply  him  with  the  quantities 
of  coal  in  the  said  breach  mentioned. 
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There  was  also  a  second  breach,  as  follows : — That,  after  the  making 
of  the  said  deed,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  22d  of  July,  1847,  and  on  divers  days  and  times  afterwards,  the 
defendants  did,  under  and  by  virtue  of  the  said  stipulations  and  covenants 
in  that  behalf  contained  in  the  said  deed,  supply  the  plaintiff,  at  his 
request,  with,  and  deliver  to  him,  divers  large  quantities,  to  wit,  2019  tons 
of  coal,  as  and  for  the  said  small  coal  so  to  be  by  them  supplied  for  con- 
sumption and  used  by  him  for  the  purposes  of  his  said  manufacture ;  that, 
at  the  times  of  the  delivery  thereof,  divers  portions  thereof,  amounting  in 
the  whole,  to  wit,  to  400  tons,  would  not,on  being  *passed  over  a  p^g^Q 
screen  of  longitudinal  bars  not  less  than  half  an  inch  apart,  pass  ^ 
through  such  screen,  and  the  same  were  rubble  coal  within  the  true  intent 
and  meaning  of  the  said  deed  ;  that  the  plaintiff  did  afterwards,  and  within 
fourteen  days  after  the  days  and  times  respectively  when  the  said  quan- 
tities of  coal  respectively  were  so  supplied  and  delivered  as  aforesaid,  to 
wit,  on  the  1st  of  August,  1847,  and  on  divers,  to  wit,  twenty-nine  days 
and  times  afterwards,  and  before  the  commencement  of  this  suit,  give,  in 
the  whole,  divers,  to  wit,  thirty  notices  in  writing  to  the  defendants,  and 
did  require  of  them  thereby  to  remove  and  take  back  divers  large  quanti- 
ties in  the  said  notices  respectively  mentioned,  amounting,  to  wit,  to  the 
whole  of  the  said  quantities  of  rubble,  and  to  replace  and  supply  to  the 
plaintiff,  in  lieu  and  place  of  the  said  quantities  of  rubble  coal,  free  of 
cost  and  expense  to  him,  an  equal  quantity  of  the  said  small  coal  so  by  ^ 
the  said  deed  agreed  to  be  supplied  and  delivered  by  the  defendants  to 
the  plaintiff  as  aforesaid  according  to  the  said  deed,  within  fourteen  days 
next  after  each  of  the  said  notices  respectively  were  so  given  as  afore- 
said ;  and  in  each  of  the  said  notices  the  plaintiff  specified  as  nearly  as 
practicable  the  quantity  of  the  said  rubble  coal  so  required  to  be  removed 
and  taken  back :  that,  although  fourteen  days  after  each  of  the  said 
notices  so  given  as  aforesaid  had  elapsed  before  the  commencement  of 
this  suit ;  and  although  the  defendants  did,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  on  the  said  several  days  and  times 
last  aforesaid,  remove  and  take  back  the  said  quantites  of  the  said 
rubble  coal  so  Required  to  be  repoved  and  taken  back  as  aforesaid; 
and  although  the  defendants,  during  those  fourteen  days  after  each 
of  the  said  notices  so  given  as  aforesaid,  could  and  might  and  ought, 
according  to  the  said  deed  and  their  said  agreement  in  that  behalf,  to 
have  replaced  and  supplied  to  the  ^plaintiff,  in  lieu  and  place  of  p^Q<^/^ 
the  said  quantities  of  rubble  coal,  an  equal  quantity  of  the  said  ^ 
small  coal  so  by  the  said  deed  agreed  to  be  supplied  and  delivered  by 
the  defendants  to  the  plaintiff  as  aforesaid  according  to  the  said  deed ; 
and  although  the  defendants  were  not  unable,  from  any  substantial  cause, 
BO  to  supply  and  deliver  the  same,  or  any  part  thereof,  and  did  not  at 
any  time  during  the  time  aforesaid  give  the  plaintiff  any  notice  of  their 
inability  to  supply  or  deliver  the  same;  yet  the  defendants  did  not  nor 
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would,  within  the  said  space  of  fourteen  days  after  each  6f  the  said  notices 
was  so  given  by  the  plaintiff  as  aforesaid,  or  at  any  other  time,  replace 
or  supply  to  the  plaintiff,  in  lieu  and  place  of  the  said  quantities  of  rub- 
ble coal,  an  equal  or  any  quantity  of  the  said  small  coal  so  by  the  said 
deed  agreed  to  be  supplied  and  delivered  by  the  defendants  to  the  plain- 
tiff as  aforesaid,  according  to  the  said  deed,  but  wholly  neglected  and 
refused  so  to  do,  and  wholly  neglected  and  refused  so  to  do  for  divers,  to 
wit,  one  hundred  and  fifty  days  after  the  expiration  of  fourteen  days 
after  each  of  the  said  notices  was  so  given  as  aforesaid,  and  amounting 
in  the  whole,  to  wit,  to  4500  days,  which  elapsed  before  the  commencement 
of  this  suit ;  and  that  thereupon  and  thereby  the  defendants,  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  24th  of  Janu- 
ary, 1848,  became  and  were  liable  to  pay  and  indebted  to  the  plaintiff*  in 
a  large  sum  of  money,  amounting,  to  wit,  to  9000Z.,  being  at  and  aft«r 
the  rate  of  2t  for  each  and  every  of  the  said  days  which  the  defendants 
so  neglected  ancf  refused  to  replace  the  said  rubble  coal  with  the  said 
small  coal  as  aforesaid  ;  yet  that  the  defendants,  although  often  requested 
by  the  plaintiff  so  to  do,  had  not  yet  paid  to  him  the  said  sum  of  9000L 
or  any  part  thereof,  and  the  same  remained  wholly  due  and  unpaid  to 
the  plaintiff. 

To  this  breach  the  defendants  pleaded, — first,  that  *they  did  not, 
J  under  and  by  virtue  of  the  said  stipulations  and  covenants  in  that 
behalf  contained  in  the  said  deed,  supply  the  plaintiff  with,  or  deliver  to 
him,  the  said  coal  in  the  said  breach  in  that  behalf  mentioned,  as  and  for  the 
said  small  coal  so  to  be  by  them  supplied  for  consumption  and  use  by  the 
plaintiff  for  the  purposes  of  his  said  manufacture,  in  manner  and  form,  &c. ; 
— secondly,  that  the  said  portions  of  coal  in  the  said  second  breach  in 
that  behalf  mentioned,  would,  on  being  passed  over  a  screen  of  longitu- 
dinal bars  not  less  than  half  an  inch  apart,  pass  through  such  screen, 
and  that  the  same  were  not,  nor  was  any  part  thereof,  rubble  coal  within 
the  true  intent  and  meaning  of  the  said  deed ; — thirdly,  that  the  plain- 
tiff did  not  give  the  said  respective  noictes  in  the  said  second  breach,  or 
any  or  either  of  them,  in  that  behalf  mentioned,  to  remove  and  take  back 
the  said  quantities  of  rubble  coal  in  th§  second  breach  in  that  behalf  men- 
tioned, and  to  replace  and  supply  to  the  plaintiff,  in  lieu  and  place  thereof, 
the  said  small  coal  in  that  behalf  mentioned,  in  manner  and  form,  &c. ; 
— fourthly,  that  they,  the  defendants,  were  unable,  from  a  substantial 
cause,  to  supply  or  deliver  the  said  small  coal,  or  any  part  thereof,  in  the 
said  second  breach  in  that  behalf  mentioned ; — fifthly,  that  they  did, 
within  the  space  of  fourteen  days  after  each  of  the  said  notices  was  so 
respectively  given  by  the  plaintiff,  replace  and  supply  to  the  plaintiff,  in 
lieu  and  place  of  the  said  respective  quantities  of  rubble  coal  in  the  said 
second  breach  in  that  behalf  mentioned,  an  equal  quantity  of  the  said 
small  coal  so  by  the  said  deed  agreed  to  be  supplied  and  delivered  by  the 
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defendants  to  the  plaintiff  as  aforesaid,  according  to  the  said  deed  and  the 
said  covenant  of  the  defendants  in  that  behalf. 

Upon  each  of  these  pleas  issue  was  joined. 

By  an  order  of  nisi  prius  made  at  the  Gloucester  spring  assiaes,  1848, 
it  was  ordered,  amongst  other  *things,  that  the  jury  should  find  r^qno 
^  verdict  for  the  plaintiff,  for  the  damages  in  the  declaration,  costs 
40s.,  subject  to  the  award  of  a  barrister,  to  whom  the  cause  and  all  mat> 
ters  in  difference  between  the  said  parties  were  referred,  to  raise  on  his 
award  such  questions  of  law  for  the  opinion  of  the  court  as  either  of  the 
parties  might  call  on  him  to  do,  and  to  assess  the  damages  contingently 
upon  the  demurrer,  and  upon  the  views  which  the  court  might  eventually 
take  of  the  questions  of  law ;  with  power  to  order  the  determination  of 
the  coiftract,  and  the  terms  upon  which  such  determination  should  take 
place, — the  demurrer  to  be  argued  at  the  same  time,  or  to  be  taken  as 
part  of  the  award,  so  as  to  be  heard  along  with  the  other  questions  of  law. 

By  rule  of  court,  it  was  afterwards, — on  the  11th  of  May,  1848, — 
ordered  **  that  the  arbitrator  should  be  at  liberty  to  make  and  publish 
two  several  awards,  at  different  times,  of  and  concerning  the  different 
matters  referred  to  him,  and  in  and  by  the  first  of  his  said  awards  to 
raise  such  points  of  law  for  the  opinion  of  the  court  as  either  of  the  par- 
ties should  require  him  to  do,  and  to  assess  the  damages  contingently 
upon  the  demurrer  depending  in  the  cause,  and  upon  the  Views  which  the 
court  might  take  of  the  questions  of  law  so  to  be  submitted  to  them  as 
aforesaid ;  and  that,  after  the  judgment  of  the  court  should  have  been 
given  upon  the  demurrer,  and  also  upon  the  questions  of  law  to  be  sub- 
mitted to  the  court  as  aforesaid,  the  arbitrator  should  be  at  liberty  to 
make  and  publish  his  second  award  of  and  concerning  the  other  matters 
80  as  aforesaid  referred  to  him." 

At  the  request  of  the  parties,  the  arbitrator  accordingly  stated  the 
following  case  for  the  opinion  of  the  court : — 

This  was  an  action  of  covenant  brought  by  H,  W.  Wood  against  the 
Governor  and  Company  of  the  Copper  *Miners  in  England,  to  r^ooo 
recover  damages  for  the  breach  of  certain  covenants  contained  in 
a  deed  bearing  date  21st  of  July,*  1847,  made  between  the  defendants  of 
the  one  part,  and  the  plaintiff  of  the  other.  Before  and  at  the  time  of 
the  execution  of  the  deed,  the  plaintiff  had  been  and  was  the  occupier 
of  certain  buildings  which  had  been  erected  on  the  land  of  the  defend- 
ants for  the  purpose  of  manufacturing  a  certain  composition  made  of 
small  coal. and  pitch,  called  "Bell's  Patent  Fuel,"  and  was  carrying  on 
the  manufacture  of  such  patent-fuel  therein  at  the  time  of  the  execution 
of  such  deed.  The  defendants  were  the  owners  of  certain  coal-mines  in 
the  neighbourhood.  ' 

On  the  21st  of  July,  1847, — the  day  of  the  date  of  the  agreement, 
— the  defendants  delivered  to  the  plaintiff,  over  the  weighbridge  on  the 
plaintiff's  premises  at  Port  Talbot,  certain  quantities  of  coal  of  the 


92.f  WOOD  r.  MINERS'  CO.  T.  T.  1849. 

description  mentioned  in  the  deed  as  small  coal  unscreened ;  and  thence- 
forth continued,  from  time  to  time,  till  the  commencement  of  the  action, 
to  deliver  divers  quantities  of  such  coal  to  the  plaintiff  in  the  manner 
aforesaid,  amounting  in  the  ^hole  to  3082  tons  in  weight.  But  the 
defendants  failed  to  deliver  to  the  plaintiff  the  quantity  of  500  tons  per 
week,  notwithstanding  they  had  received  notice  from  the  plaintiff  that 
he  required  the  fuU  quantity  of  500  tons  to  be  sent  down  weekly,  and 
notwithstanding  the  defendants  were  able  to  supply  that  quantity  weekly. 
Of  the  coals  so  supplied  by  the  defendants  to  the  plaintiff,  346  tons 
were  coals  which  could  not,  on  being  passed  over  a  screen  of  longitudinal 
bars  of  not  less  than  half  an  inch  apart,  pass  through  such  screen. 
These  last-mentioned  coals  the  plaintiff  rejected  as  rubble  coal,  and  from 
time  to  time  gave  the  defendants  certain  notices  in  writing  specifying, 
as  nearly  as  practicable,  the  quantity  of  rubble  coal  on  the  plaintiff's 


« 
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premises,  *and  requiring  the  defendants  to  remove  the  same  ac- 


cording to  the  agreement.  The  first  of  such  notices  was  given 
by  the  plaintiff  on  the  16th  of  August,  1847,  and  by  it  the  defendants 
were  required  to  remove  about  20  tons  of  rubble  coal  then  lying  in  the 
plaintiff's  yard,  from  the  plaintiff's  premises,  according  to  agreement. 
On  the  26th  and  the  30th  of  August,  the  6th,  13th,  and  28th  of  Sep- 
tember, the  4th,  11th,  18th,  and  25th  of  October,  and  the  13th  and  28th 
of  December  in  the  same  year,  and  on  the  4th  and  13th  of  January, 
1848,  the  plaintiff  also  serve'd  the  defendants  with  similar  notices  in 
writing,  specifying  as  nearly  as  practicable  the  quantity  of  coals  deemed 
by  him  to  be  rubble  coal,  and  requiring  the  defendants  to  remove  the  same. 

The  defendants  did,  in  fact,  subsequently  to  every  such  notice,  and 
within  fourteen  days  after  the  receipt  thereof,  remove  the  rubble  coal  to 
which  such  notice  applied.  The  defendants  also  could  have  supplied  the 
plaintiff  with  an  equal  quantity  of  small  coal,  in  the  place  of  the  rubble 
coal  removed,  and  were  not  unable,  from  any  substantial  cause,  to  supply 
or  deliver  the  said  small  coal.  In  fact,  the  defendants  did,  subsequently 
to,  and  within  fourteen  days  after  the  receipt  of,  every  such  notice, 
deliver  to  the  plaintiff,  at  the  place  and  in  the'  manner  mentioned  in  the 
deed,  small  coal  unscreened  exceeding  in  quantity  the  quantity  of  rubble 
coal  removed  by  them  in  pursuance  of  such  notice :  but  the  total  quantity 
of  coals  supplied  weekly  by  the  defendants  to  the  plaintiff,  fell  short  of 
the  quantity  of  500  tons  fer  week,  although  the  defendants  might  and 
could  have  supplied  the  plaintiff  with  that  quantity  weekly.  There  was 
no  act  done  by  the  defendants  on  the  first  delivery  of  coals  next  after 
every  such  notice,  or  at  any  other  time  previous  to  the  commencement 
of  the  action,  to  indicate  that  such  delivery  was  for  the  purpose  of 
^Qrtc-i  replacing  the  rubble  coal  removed  by  them';  nor  was  •there  any 
direct  substitution  of  an  equal  quantity  of  small  coal  in  lieu  and 
in  place  of  the  rubble  coal  removed. 

The  plaintiff  claimed  liquidated  damages,  under  the  second  breach,  in 
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respect  of  every  default  on  the  part  of  the  defendants  to  replace  the 
rubble  by  small  coal,  after  notice  from  the  plaintiff  to  remove  the  rubble; 
such  damages  to  be  calculated  at  the  rate  of  2L  per  diem  for  every  day 
that  had  elapsed  from  the  expiration  of  every  such  notice  of  default,  up 
to  the  time  of  the  commencement  of  the  action.  If  this  were  the  pro- 
per mode  of  calculating  the  damages  in  respect  of  the  second  breach, 
the  arbitrator  found  that  they  would  amount  in  the  whole  to  2416Z. 

The  defendants  contended  that  the  plaintiff  was  not  entitled- to  more 
than  nominal  damages  in  respect  of  the  second  breach.  But  that,  if  the 
plaintiff  was  entitled  to  more  than  nominal  damages,  in  that  case,  the 
amount  of  such  damages  ought  to  be  assessed  in  one  of  the  modes  fol- 
lowing, that  is  to  say,  either  at  the  sum  of  28Z.,  being  21,  per  diem  for 
one  period  of  fourteen  days,— or  else  at  the  sum  of  2SL  in  respect  of 
every  neglect  of  the  defendants  to  replace  the  rubble  coal  after  notice, 
by  which  mode  of  calculation  the  damages  amounted  in  the  whole  to 
392Z.,— or  else  at  the  sum  of  21.  per  diem  for  every  day  from  the  expi- 
ration of  the  first  notice  to  the  commencement  of  the  action,  according 
to  which  last  mode  of  calculation  the  damages  amounted  in  the  whole 
to  296Z. 

The  questions  for  the  opinion  of  the  court,  were, — first,  whether  the 
first  breach  was  sufficient  in  law.  If  the  court  should  be  of  opinion  that 
it  was,  then  the  arbitrator  assessed  the  damages  sustained  by  the  plain- 
tiff by  reason  of  such  breach,  at  2272L  Jf  not,  then  judgment  was  to 
be  entered  for  the  defendants  on  that  breach. 

♦Secondly,  whether  the  defendants,  by  the  delivery  to  the  r^qn^ 
plaintiff  of  the  small  coal  in  the  manner  stated  in  the  case,  did  ^ 
supply  to  the  plaintiff,  in  lieu  and  in  place  of  the  rubble  coal  returned, 
an  equal  quantity  of  coal  agreed  to  be  delivered  by  the  deed.  If  the 
court  should  be  of  opinion  that  the  defendants  did,  under  the  circum- 
stances stated  in  the  case,  supply  to  the  plaintiff,  in  lieu  and  in  place  of 
the  rubble  coal  returned,  an  equal  quantity  of  the  coal  agreed  to  be 
delivered  by  the  deed,  then  a  verdict  was  to  be  entered  for  the  defend- 
ants on  the  issue  joined  on  the  fifth  plea ;  otherwise,  the  verdict  for  the 
plaintiff  on  that  pica  was  to  stand. 

Thirdly,  if  the  court  should  be  of  opinion  that  the  plaintiff  was  enti- 
tled to  a  verdict  on  the  issue  joined  on  the  fifth  plea,  then  the  opinion 
of  the  court  was  requested,  whether  the  second  breach  was  sufficient  in 
law.  And,  if  the  court  should  be  of  opinion  that  the  second  breach  was 
not  sufficient  in  law,  then  judgment  for  the  plaintiff  on  such  breach  was 
to  be  arrested. 

Fourthly,  if  the  court  should  be  of  opinion  that  the  second  breach 
was  sufficient  in  law,  then  the  opinion  of  the  court  was  requested 
whether  the  plaintiff  was  entitled  to  more  than  nominal  damages  in 
respect  of  the  second  breach.  And,  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  more  than  nominal  damages  in  respect 
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of  the  second  breach,  whether  such  damages  were  properly  calculated  in 
the  mode  contended  for  by  the  plaintiflf;  if  not,  whether  they  were  to 
be  calculated  in  any,  and,  if  so,  in  which,  of  the  modes  contended  for 
by  the  defendants, — if  not,  the  court  were  asked  to  direct  in  what  way 
the  damages  were  to  be  calculated  :  and  a  verdict  to  be  entered  for  the 
plaintiff  for  the  amount,  when  ascertained. 

And  the  arbitrator  directed  that  the  verdict  entered  for  the  plaintiff 
on  the  fir|t,  second,  third,  and  fourth  issues  joined  between  the  parties, 
^QQiT-i  should  stand ;  and  *that  the  verdict  on  the  fifth  issue  joined  be- 
tween  the  parties  be  entered  for  the  plaintiff  or  the  defendant, 
as  the  court  might,  upon  consideration,  direct ;  and,  if  for  the  plaintiff, 
then  with  such  damages  as  the  court  might  direct ;  and  that  Judgment 
should  be  finally  entered  for  such  party,  and  in  such  form,  as  the  court, 
upon  consideration  of  the  premises,  should  deem  meet ;  or,  if  the  court 
should  think  right  that  judgment  for  the  plaintiff  be  arrested,  then  that 
judgment  for  the  plaintiff  be  arrested  accordingly. 

The  pleadings  in  the  cause,  and  the  deed  of  the  2lBt  of  July,  1847, 
were  to  form  part  of  the  case. 

The  case  and  demurrer  now  came  on  for  argument. 

Alexander^  in  support  of  the  demurrer.(a)  The  deed  upon  which  the 
♦Q281  ?^^s*i^^  ^^  *^^^  ^*^^  arises,  is  not  framed  *in  very  intelligible 
-^  terms.  The  first  stipulation  contained  therein  relates  to  the 
grant  of  a  lease  of  certain  land  by  the  defendants  to  the  plaintiff,  at  a 
peppercorn  rent.  Then  come  certain  provisions  for  advances  of  money 
by  the  defendants  to  enable  the  plaintiff  to  carry  on  the  manufacture  of 

(a^  The  points  marked  for  argument,  on  the  part  of  the  defendants,  were — 

"  Firsty  that,  although  the  plaintifif  was  bound  by  tibe  deed  set  forth  in  the  deelantion  (mbjeet 
to  the  ezceptionB  therein  contained)  not  to  use  or  consume  at  the  said  factory  any  other  coal  tbaa 
that  which  should  be  bought  and  purchased  of  the  defendants,  it  was  nevertheless  entirely  optional 
with  the  defendants  whether  they  would  supply  such  coal  or  not;  and  that  the  declaration  does 
not  disclose  any  coyenant  on  their  part»  either  express  or  implied,  to  fhmish  the  plaintiff  with 
any  quantity  of  coal  during  the  said  period  of  twelve  years,  or  during  any  portion  of  that  tixoe : 

"  Secondly,  that,  although  the  stipulation  as  to  notice,  contained  in  the  fifth  article  of  the  said 
deed,  may  possibly  show  that  the  plaintiff  was  not  at  liberty,  in  the  absence  of  any  sneh  noticet,  t» 
consume  on  hi^  said  premises  small  coal  purchased  from  any  person  or  persons  other  than  the  defend- 
ants, no  covenant  can  be  implied  from  it  that  the  defendants  should,  until  such  notice  should  b« 
given,  supply  the  plaintiff  with  the  said  quantity  of  500  tons  weekly ;  and  that  no  coveuADt  i2» 
the  alternative,  either  to  supply  the  said  quantity^  or  to  give  the  said  notiee  of  inability,  can  be 
implied  from  any  part  of  the  said  deed  : 

"  Thirdly,  that  it  appears  in  and  by  the  declaration,  and  under  the  circumstances  Uierein  set 
forth,  tiiat  the  defendants  were  not  bound  to  give  to  the  plaintiff  the  notice  required  by  the  fifth 
article : 

■'  Fourthly, — the  defendants  will  also  contend,  if  necessary,  that,,  upon  the  true  constmction  of 
the  portion  of  the  said  deed  to  which  the  first  breach  applies,  the  plaintiff  was  always  at  liberty, 
even  without  such  notiee  as  is  mentioned  in  the  fifth  article,  to  obtain  from  other  soaroes  any 
quantity  or  excess  of  small  coal  required  for  the  purposes  of  his  fiftctory,  immediately  on  the  laiU 
ure  of  the  defendants  (whether  able  to  supply  the  said  coal  or  not)  to  supply  him  with  any,  or  a 
sufficient  quantity  of  the  said  small  coal ;  and  that  the  object  of  the  said  stipulation  for  notios 
was  merely,  that,  in  the  event  of  the  actual  inability  of  the  defendants  to  supply  any  portion  of 
the  said  quantity  of  500  tons  per  week,  the  covenant  of  the  plaintiff  to  use  no  other  coal  than 
that  purchased  of  the  defendants,  should,  as  to  such  portion,  at  the  expiration  of  sic  mfinibe  from 
'he  time  of  giving  such  notice,  thenceforth  entirely  cease  J* 


7  MANNING,  GRANGER,  &  SCOTT.  92£ 

patent-fuel.  The  most  material  stipulation  is  the  fourth,  which  provides 
that  all  the  coals  used  by  the  plaintiff  in  his  manufacture  during  the  ^.ernv 
shall  be  bought  of  the  company,  provided  that  they  can  and  $haU  supply 
him  with  the  quantity  required  by  him,  or  to  such  extent  as  they  can 
supply,  and  restrains  the  plaintiff  from  using  any  other  coal,  except  in 
the  event  of  his  requiring  more  than  the  company  can  and  shall  supply 
him  with.  This  clearly  gives  an  option  to  the  defendants  to  supply  the 
coal  or  not:  the  plaintiff  binds  himself  to  consume  their  coal  to  the 
extent  to  which  the  defendants  are  able  and  willing  to  supply  it.  On 
the  part  of  the  plaintiff,  reliance  will,  in  all  probability,  be  placed  on  the 
fifth  stipulation — that  the  company  shall  not  be  compelled  to  supply 
more  than  500  tons  per  week,  and  that,  in  case  they  shall  from  some 
substantial  cause  be  unable  to  supply  coal  to  the  extent  agreed  upon, 
they  shall  give  the  plaintiff  notice  of  their  inability,  and  in  that  case  he 
shall  be  at  liberty  *to  obtain  a  supply  elsewhere.  It  will  be  con-  r^goa 
tended  that  this  amounts  to  a  contract  on  the  part  of  the  company 
to  supply  500  tons  per  week  at  the  least.  But  it  is  equally  clear  that 
the  express  terms  of  this  fifth  stipulation,  will  not  sustain  the  first  breach. 
In  Williamson  v.  Taylor,  5  Q.  B.  175,  1  D.  &  M.  389,  by  agreement 
between  the  defendant  and  plaintiff,  the  defendant,  being  the  owner  of  a 
colliery,  retained  and  hired  the  plaintiff  to  hew,  work,  &c.,  at  the  colliery, 
for  wages  at  certain  rates  in  proportion  to  the  work  done,  payable  once 
a  fortnight ;  and  the  plaintiff  agreed  to  continue  the  defendant's  servant 
during  all  times  the  pit  should  be  laid  off  work,  and,  when  required 
(except  when  prevented  by  unavoidable  cause),  to  do  a  full  day's  work 
on  every  working  day :  and  it  was  held  that  the  defendant  was  not 
obliged  by  this  contract  to  employ  the  plaintiff  at  reasonable  times  for 
a  reasonable  number  of  working  days  during  the  term.  So,  in  Aspdin 
v.  Austin,  5  Q.  B.  671,  1  D.  &  M.  515,  by  agreement  between  the  plain- 
tiff and  defendant,  the  plaintiff  agreed  to  manufacture  for  the  defendant, 
cement  of  a  certain  quality ;  and  the  defendant,  on  condition  of  the 
plaintiff's  performing  such  engagement,  promised  to  pay  him  4Z.  weekly 
during  the  two  years  following  the  date  of  the  agreement,  and  5Z.  weekly 
during  the  year  next  following,  and  also  to  receive  him  into  partnership, 
as  a  manufacturer  of  cement,  at  the  expiration  of  three  years ;  and  the 
plaintiff  engaged  to  instruct  the  defendant  in  the  art  of  manufacturing 
cement :  each  party  bound  himself,  in  a  penal  sum,  to  fulfil  the  agree- 
ment :  the  defendant  afterwards  covenanted  by  deed  for  the  performance 
of  the  agreement  on  his 'part:  and  it  was  held,  that  the  stipulations  in 
the  agreement  did  not  raise  *an  implied  covenant  that  the  de-  r^cqoA 
fendant  should  employ  the  plaintiff  in  the  business  during  three 
or  two  years,  though  the  defendant  was  bound,  by  the  express  words,  to 
pay  the  plaintiff  the  stipulated  wages  during  those  periods  respectively, 
if  the  plaintiff  performed,  or  was  ready  to  perform,  the  condition  prece- 
\lent  on  his  part.     These  cases  tend  to  show  that  the  court  will  construe 
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agreements  according  to  the  words  the  parties  have  used,  and  wfll  not 
be  beguiled  by  any  arguments  of  suggested  hardship.  Dunn  v,  Sayles, 
5  Q.  B.  685,  1  D.  &  M.  519,  is  an  authority  to  the  same  effect.  There, 
a  declaration  in  covenant  stated,  that,  by  deed  between  the  defendant, 
J.  D.,  and  the  plaintiff,  the  plaintiff  covenanted  that  J.  D.  should  for 
five  years  from  the  date  serve  the  defendant  in  the  art  of  a  surgeon-den- 
tist,  and  attend  for  nine  hours  each  day ;  and  the  defendant,  in  consider- 
ation of  the  services  to  be  done  by  J.  D.,  covenanted  with  the  plaintiff^ 
that  he,  the  defendant,  would  during  the  five  years  (in  case  J.  D.  should 
faithfully  perform  his  part  of  the  agreement,  particularly  as  to  the  nine 
hours,  but  not  otherwise),  pay  J.  D.  36«.  per  week  for  the  first  year,  2L 
per  week  for  the  second  and  third,  and  21.  2s.  per  week  for  the  fourth 
and  fifth :  that  J.  D.  was  in  the  service  for  some  time  after  the  making 
of  the  deed,  till  dismissed,  and  during  all  that  time  faithfully  performed 
service,  &c.,  and  was  willing,  and  tendered  to  perform,  &c.,  to  the  end 
of  the  five  years ;  but  that  the  defendant,  during  the  term,  refused  to 
permit  J.  D.  to  remain  in  his  service,  and  dismissed  him :  and  it  was 
held,  on  motion  in  arrest  of  judgment,  that  the  declaration  did  not  show 
any  covenant  corresponding  to  the  breach.  Lord  Denman,  in  delivering 
the  judgment  of  the  court  in  Aspdin  v.  Austin,  says  (6  Q.  B.  684): 
*Q^n  "Where  parties  have  entered  into  *written  engagements  with  ex. 
^  pressed  stipulations,  it  is  manifestly  not  desirable  to  extend  them 
by  any  implications :  the  presumption  is,  that,  having  expressed  some, 
they  have  expressed  all  the  conditions  by  which  they  intend  to  be  bound 
under  that  instrument.  It  is  possible "  that  each  party  to  the  present 
instrument  may  have  contracted  on  the  supposition  that  the  business 
would  in  fact  be  carried  on,  and  the  service  in  fact  continued,  during 
the  three  years,  and  yet  neither  party  might  have  been  willing  to  bind 
themselves  to  that  effect :  and  it  is  one  thing  for  the  court  to  effectuate 
the  intention  of  the  parties  to  the  extent  to  which  they  may  have,  even 
imperfectly,  expressed  themselves,  and  another  to  add  to  the  instrument 
all  such  covenants  as  upon  a  full  consideration  the  court  may  deem  fit- 
ting for  completing  the  intentions  of  the  parties,  but  which  they,  either 
purposely  or  unintentionally,  have  omitted.^*  [Maulb,  J.,  referred  to 
Hartley  v.  Cummings,  5  Man.  Gr.  &  S.  247.  Crbsswell,  J.  Here, 
the  contest  is,  not  as  to  the  necessity  for  mutuality,  but  whether  mutual- 
ity exists.]  There  is  no  covenant,  express  or  implied,  on  the  part  of 
the  defendants,  to  supply  the  coals. 

The  arbitrator  finds,  in  effect,  that  the  defendants  did  remove  the 
rubble  coal,  and  did,  within  the  stipulated  time,  deliver  an  equal  quan- 
tity of  small  coal :  it  was  not  necessary  that  there  should  be  any  express 
appropriation  of  the  coal  so  supplied.  The  penalty,  therefore,  never 
attached. 

The  arbitrator  should  have  stated   in  his  award  what  the  damages 
•)tually  sustained,  were.     The  plaintiff  has  suffered  only  one  part  of 
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the  misohief  for  which  the  penalty  was  imposed:  Astley  v.  Weldon,  2 
B.  &  P.  346,  Kemble  v.  Farren,  6  Bing.  141,  3  M.  k  P.  425. 

*  Talfourdy  Serjt.  (with  whom  was  Keating),  contrd,{a)  Where-  r^Qo.-? 
ever  it  can  be  collected  from  the  whole  instrument  that  the  par-  ^ 
ties  mutually  contract  to  do  certain  things,  a  covenant,  though  not 
expressed,  will  be  implied.  In  Comyns's  Digest,  Covenant  (C.  4.),  (6) 
it  is  said  that  ^^  Some  words  import  and  make  a  covenant  in  law,  though 
there  be  not  any  express  covenant ;  as,  if  a  man  by  deed  demise  land 
for  years,  and  the  lessee  is  ousted,  covenant  lies  upon  the  wofti  demisu* 
It  is  not  necessary  that  the  word  ^'covenant''  should  expressly  appear 
in  a  deed,  in  order  to  create  a  covenant :  Saltoun  v.  Lady  Houstoun,  1 
Bing.  433,  8  J.  B.  Moore,  546.  There,  by  indenture  between  S.  F. 
senior,  of  the  first  part,  S.  F.  junior,  of  the  second  part,  and  J.  U.  H. 
of  the  third  part,  it  was  agreed  that  S.  F.  senior  should  retire  from  the 
business,  and  S.  F.  junior  and  J.  H.  H.  become  partners ;  that  the 
capital  employed  should  be  36,000Z.,— 24,000Z.  of  *which  S.  F.  j-^ggg 
senior  should  advance  for  S.  F.  junior,  and  12,000Z.  was  to  be  *■ 
advanced  by  J.  H.  H.'  The  deed  then  proceeded, — "  And  whereas,  an 
account  of  all  the  debts  of  S.  F.  senior  in  his  business  of  a  merchant 
has  been  this  day  taken,  and  the  balance  in  his  favour  amounts  to 
38,033Z. ;  and  wherea$y  it  has  been  agreed  by  and  between  S.  F,  senior^ 
S.  F,  junior,  and  J,  JT.  JT.,  that  the  whole  of  the  debts  and  credits  of  S. 
F,  senior  shall  be  received  and  paid  by  S.  F.  junior  and  J.  H.  H.,  and 
that  the  balance  of  38,033Z.  shall  be  accounted  for,  and  paid,  by  them 
in  manner  hereinafter  mentioned,  and  S.  F.  senior  hath  assigned  the 
debts  and  credits  to  them, — this  indenture  witnesseth  that  it  is  agreed, 
that,  in  consideration  of  12,000Z.  paid  to  S.  F.  senior  by  J.  H.  H.,  and 
for  raising  24,000Z.,  as  S.  F.  junior's  share  of  the  capital,  the  sura  of 
36,000?.,  part  of  the  38,033Z.,  is  to  be  retained  by  S.  F.  junior  and  J. 
H.  H.,  and  the  remaining  2033Z.  paid  to  S.  F.  senior  by  instalments,  at 
six,  twelve,  and  eighteen  months ;  and,  if  any  of  the  debts  shall  prove 
bad,  the  loss  shall  be  borne  by  S.  F.  junior  and  J.  H.  H.  And  it  was 
held  that  this  deed  amounted  to  a  covenant  by  S.  F.  junior  and  J.  H.  H. 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiff,  on  the  demurrer,  were, — "  That 
the  deed  shows  a  covenant  hy  the  defendants  to  furnish  to  the  plaintiff  500  tons  of  coal  weekly, 
during  the  term  of  twelve  years ;  and  that  the  declaration  sufficiently  shows  a  cause  of  a<'tion 
against  the  defendants  for  their  not  supplying  him  with  the  quantities  of  coal  mentioned  in  the 
breach." 

Those  stated  for  argument  on  the  plaintiff's  part,  on  the  award,  were, — "  That  the  first  breach 
in  the  declaration  is  sufficient  in  law,  for  the  reasons  assigned  above,  and  that  he  is  entitled  to 
judgment  thereon  for  the  damages  found  by  the  arbitrator  ,*  and  that  the  second  breach  in  the 
declaration  is  well  assigned,  and  at  all  events  sufficient  after  verdict;  and  that  the  verdict  should 
be  entered  for  the  plaintiff  on  the  fifth  issue,  upon  the  grounds  ptated  in  the  award,  and  for 
damages  to  the  amount  as  stated  in  the  award  to  have  been  claimed  by  him  before  the  arbitrator/' 

(6)  Citing  1  Roll.  Abr.,  519, 1.  46  (transUted  6  Yin.  Abr.  385,  tide  Covenant  \V.\  pi.  1),  which 
refers  to  H.  48  B.  3,  fo.  2,  pi.  4,  where  an  opinion  of  Prrsat,  J.,  to  the  contrary  is  overruled,— 
not  without  an  intimation  of  surprise  that  such  an  opinion  should  have  been  entertained  by  sc 
wise  a  man;  4  Co.  Rep.  80,  b;  Dyer,  257,  a;  2  Lev.  104;  Cro.  Elias.  674;  Cro.  Jac.  73. 
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to  pay  the  debts  due  from  S.  F.  senior  in  his  business  at  the  date  of  the 
indenture.  Lord  Gifford,  C.  J.,  there  says  (8  J.  B.  Moore,  571):  "  It 
is  sufficient  if  it  appears  from  the  whole  of  the  instrument,  or  can  in 
terms  be  collected,  that  there  is  an  intention  of  the  parties  that  such  a 
covenant  shall  exist ;  and,  if  it  were  necessary  to  refer  to  authorities  in 
support  of  so  clear  a  position,  I  need  only  mention  Stevenson's  case,  1 
Leon.  324,  where,  in  an  action  of  debt  on  bond,  the  condition  was,  that, 
'  whereas  the  plaintiff  had  covenanted  with  the  defendant  that  it  should 
*QS41  ^®  lawful  for  the  defendant  to  cut  down  wood  for  fire-bote  and 
-'  *hedge-bote,  without  making  any  waste,  or  cutting  more  than  was 
necessary ;'  and  the  breach  assigned,  was,  that  the  defendant  had  com- 
mitted waste  in  felling  wood,  &c.,  and  the  condition  of  the  bond  was,  to 
perform  all  covenants  and  agreements ;  and  exception  was  taken,  because 
the  condition  ought  only  to  extend  to  covenants  to  be  performed  on  the 
part  of  the  lessee ; — ^yet  the  exception  was  not  allowed,  as  it  appeared 
from  the  whole  of  the  instrument  that  it  was  the  agreement  of  the  lessee, 
although  it  was  the  covenant  of  the  lessor."  So,  in  Sampson  v.  Easter- 
by,  9  B.  &  C.  505^  4  M.  &  R.  422,(a)  where  a  tease  of  an  undivided 
third  part  of  certain  mines  contained  a  recital  of  an  agreement  made  by 
the  lessee  with  the  lessor  and  the  owners  of  the  other  two-thirds,  for 
pulling  down  an  old  smelting-mill,  and  building  another  of  larger  dimen- 
sions ;  and  the  lease  contained  a  covenant  to  keep  such  new  mill  in 
repair,  and  so  leave  it  at  the  expiration  of  the  term,  but  did  not  contain 
an  express  covenant  to  build  it :  it  was  held  that  such  covenant  was  to 
be  implied.  And  in  Connoch  v,  Jones,  18  Law  Journ.,  N.  S.,  Exch. 
204,  where,  in  a  lease,  S.  C.  covenanted  with  E.  J.  that  he  would,  dur- 
ing the  term,  at  his  own  costs  and  charges,  repair  the  windows  of  the 
messuage,  and  also  the  hedges,  ditches,  mounds,  and  fences ;  the  said 
farm-house  and  buildings  being  previously  put  and  kept  in  repair  by  the 
said  E,  «/., — it  was  held  that  these  latter  words  raised  an  absolute  cove- 
nant on  the  part  of  E.  J.  to  put  the  farm-house  and  buildings  in  repair ; 
and  that, (6)  in  order  constitute  a  covenant,  no  techninal  words  are  neces- 
^qqr-i  sary ;  it  is  sufficient  if  you  can  collect,  from  *the  terms  of  the 
-*  instrument,  that  the  thing  is  to  be  done.  So,  here,  it  was  evi- 
dently the  intention  of  the  parties  that  the  covenants  should  be  mutual, — 
the  plaintiff  to  take  the  coal,  and  the-  defendants  to  supply  it,  to  the 
extent  of  500  tons  per  week,  provided  they  were  of  ability  so  to  do. 
There  is  no  necessity  to  resort  to  an  implied  covenant.  The  words 
amount  to  a  covenant  to  buy,  as  well  as  to  sell. 

Upon  the  second  breach,  two  questions  arise, — first,  how  the  verdict 
is  to  be  entered  on  the  fifth  issue,  whether  for  the  plain tifi*  or  for  the 
defendants, — secondly,  if  for   the   plaintiflf,  upon  what   principle  the 

(a)  AflSrmed,  on  error,  by  the  Exchequer  Chamber,  Easterby  v.  SampsoDy  6  Bingh.  644^  4  M. 
k  P.  601. 
(6)  Per  Parke,  B.,  citing  the  Duke  of  St.  Albans  v.  EUis,  16  East,  352. 
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damages  are  to  be  estimated.  The  finding  of'  the  arbitrator  shows  that 
the  defendants  failed  to  perform  their  covenant.  [Maule,  J.  Do  the 
facts  found  enable  the  arbitrator  to  ascertain  the  damages  ?]  It  is  sub- 
mitted that  they  do,  and  that  there  is  nothing  to  prevent  the  plaintiff 
from  recovering  the  amount  as  stipulated.  [Wilde,  C.  J.  In  cases  of 
payment,  the  party  paying  may  appropriate  the  payment :  if  he  do  not, 
the  receiver  may.(a)     Apply  that  to  this  case.] 

Alexander^  in  reply,  insisted  that  the  quantity  of  supply  was  alto- 
gether optional  on  the  part  of  the  defendants,  and  that,  upon  the  finding 
of  the  arbitrator,  the  question  of  damages  upon  the  second  breach  never 
could  arise. 

[It  was  ultimately  agreed  that  the  jury  should  be  discharged  as  to  the 
fifth  issue.] 

Wilde,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer,  and  that  the  deed  declared  on  amounts  to  a 
covenant  on  the  part  of  the  *defendants  to  supply  small  coal  to  r^oog 
the  plaintiff,  for  the  purpose  of  his  trade,  to  the  extent  of  500 
tons  per  week.  The  Form  of  the  deed  does  not  show  clearly  in  one  part 
a  covenant  by  the  plaintiff,  and  in  another  part  a  covenant  by  the  defend- 
ants :  but  it  is  an  instrument  under  seal,  and  the  intention  of  the  parties 
is  sufficiently  apparent  from  the  whole  language  of  it :  it  shows,  with 
reasonable  certainty,  what  it  is  that  was  intended  to  be  contracted  for  by 
each  party.  It  begins  with  reciting  that  the  defendants  had  agreed  to 
grant  to  the  plaintiff  a  lease  of  certain  land  and  premises,  and  to  enter 
into  other  arrangements  for  the  supply  of  coal  for  the  plaintiff's  manu- 
factory, on  the  terms  and  conditions  after  mentioned.  It  then  goes  on 
to  state  that  it  is  thereby  agreed,  by  and  between  the  said  parties,  in 
manner  following.  What  is  agreed  ?  Why,  amongst  other  things,  that 
all  the  coals  consumed  and  used  by  the  plaintiff  for  the  purpose  of  his 
manufacture  during  the  term,  shall  be  bought  of  the  defendants  pro- 
vided the  defendants  can  and  shall  supply  him  with  the  quantity  that 
shall  from  time  to  time  be  required  by  him,  or  to  such  extent  as  the 
defendants  can  supply ;  and  that  the  plaintiff  shall  use  and  consume  no 
other  coal  at  his  factory  during  the  term  than  that  which  is  bought  of 
the  defendants,  except  in  the  event  of  his  requiring  more  small  coal  than 
the  defendants  can  and  shall  supply  him  with.  There  must  be  two  par- 
ties to  a  transaction,  to  made  it  enure  as  a  purchase.  When  two  persons 
mutually  agree  that  one  of  them  shall  purchase  goods  of  the  other,  that 
amounts  to  a  contract  that  the  one  shall  sell  and  that  the  other  shall  buy. 
The  words  "  provided  the  defendants  can  and  shall  supply  him  with  the 
quantity  that  shall  from  time  to  time  be  required  by  him,"  have  not  the 
effect  of  controlling  the  previous  words.     When  the  plaintiff  contracted 

(a)   ViiU  Devaynes  v.  Noble,  1  Meriv.  604;  Simeon  «.  Ingham,  2  B.  A  C.  05:  <{  D.  A  R.  249 
252 ;  Vin.  Abr.  Payment  (M). 
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*Q^71  *^  purchase  from  the  defendants  all  the  coals  which  were  *to  be 
-^  used  by  him,  it  was  necessary  that  he  should  guard  himself  against 
the  possibility  of  their  being  unable  or  unwilling  to  furnish  him  with  the 
required  supply.  It  was  to  meet  that  contingency  that  these  words  were 
introduced.  The  object  the  defendants  had  in  view,  was,  to  restrain  the 
plaintiff  from  using  any  other  coal  than  that  which  came  from  their  col- 
liery. Considering  this  as  a  contract  of  purchase  on  the  one  hand,  and 
of  sale  on  the  other,  and  looking  to  its  nature  and  object,  viz.  the  pro- 
motion of  the  manufacture  to  be  carried  on  by  the  plaintiff  near  to  the 
colliery  of  the  defendants, — the  contiguity  of  the  place  of  supply  being 
essential  to  the  plaintiff's  success,  seeing  that  carriage  would  form  so 
large  a  proportion  of  the  value  of  the  raw  material ;  it  appears  to  me  to 
be  plain  and  free  from  doubt,  upon  the  words  of  the  fourth  stipulation 
alone,  that  the  defendants  did  contract  to  supply  the  plaintiff  with  coal 
to  the  extent  of  500  tons  weekly,  provided  they  were  of  ability  so  to 
do.  Many  of  the  subsequent  stipulations  confirm  this  view  of  the  fourth. 
The  fifth  provides  that  the  defendants  shall  not  be  compelled  to  supply 
more  than  500  tons  per  week,  and  that,  in  case  they  shall,  from  some 
substantial  cause,  be  unable  to  supply  small  coal  to  the  extent  agreed 
upon^  they  shall  give  the  plaintiff  a  certain  notice.  The  thirteenth  pro- 
vides for  the  case  of  the  plaintiff's  ceasing  to  consume  the  coal  of  th^ 
defendants,  by  reason  of  their  inability  to  supply  him  therewith  "as 
hereinbefore  mentioned  and  agreed."  There  is  no'clause  in  the  deed  by 
'  which  they  have  so  agreed,  unless  it  be  the  fourth.  I  therefore  think 
the  demurrer  cannot  be  supported :  it  is  founded  upon  a  construction  of 
the  deed  which  its  language  does  not  warrant. 

GoLTMAN,  J.  I  am  of  the  same  opinion.  This  is  an  agreement  between 
♦Q^81  *^®  parties :  the  words  are  the  *mutual  words  of  each.  If  the  case 
rested  upon  the  fourth  stipulation  alone,  I  must  confess  I  should 
have  doubted  whether  it  could  be  said  that  the  defendants  covenanted  to 
supply  the  plaintiff,  to  the  extent  of  their  ability,  with  all  the  coal  required 
by  him  for  th6  purpose  of  his  manufacture;  although,  considering  the 
relative  position  of  the  parties,  it  might  reasonably  be  supposed  that  such 
was  their  intention.  That  clause  is  certainly  open  to  the  construction, 
that  it  was  only  intended  that  the  plaintiff  should  buy,  if  the  defendants 
could  and  did  supply  the  requisite  quantity.  All  doubt,  however,  is 
removed  by  the  fifth  stipulation,  which  clearly  shows  that  the  defendants 
considered  themselves  bound  to  supply  some  coal,  and  therefore  limit 
their  obligation  to  the  supply  of  500  tons  weekly. '  I  think  the  case  is  a 
perfectly  plain  one. 

Maule,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  on  this  demurrer.  This  agreement  is  not  in  the  regular  form 
of  a  covenant :  it  was  probably,  however,  more  intelligible  to  the  imme- 
diate parties  in  its  present  shape,  than  if  it  had  been  more  formal.  I 
have  no  difficulty  in  seeing  that  their  intention  was,  that  the  plaintiff 
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should  buy  his  coal  of  the  defendants,  and  that  they  should  sell  their 
coal  to  him.  Upon  the  construction  contended  for  on  the  part  of  the 
defendants,  many  of  the  words  that  are  introduced  into  the  instrument 
are  insensible.  The  words  "provided  the  company  can  and  shall  supply 
him  with  the  quantity  that  shall  from  time  to  time  be  required  by  him," 
are  relied  on  as  limiting  and  controlling  the  previous  words.  But  the 
word  "shall"  is  evidently  used  with  reference,  by  anticipation,  to  what 
comes  afterwai:ds,  by  way  of  limitation,  in  the  fifth  stipulation.  The 
intention  of  the  parties  is  sufficient  to  constitute  a  covenant,  in  an  instru- 
ment under  seal,  commencing  with  ♦the  words,  "it  is  agreed  r^QQo 
between  the  said  parties,  as  follows."  If  it  is  competent  to  give 
the  words  of  the  fourth  stipulation  that  sense,  the  subsequent  words  of 
this  instrument  abundantly  show  that  it  is  the  true  sense. 

Cresswbll,  J.  I  am  entirely  of  the  same  opinion.  The  words  in  this 
deed  are  the  words  of  both  parties.  Taking  the  fourth  stipulation  alone, 
the  observations  of  my  brother  Maule  seem  to  me  to  be  strong  to  show 
that  this  is  a  covenant  by  the  defendants  to  supply  the  plaintiff  with  coals 
as  far  as  they  were  of  ability,  to  the  extent  required,  subject  to  the  limi- 
tation provided  by  the  fifth  stipulation. 

Judgment  for  the  plaintiff,  on  demurrer. 


DOE,  on  the  several  Demises  of  DANIEL  BRAMMALL  and  THOMAS 
BLACKBURNE  v.  JAMES  COLLINGE.    June  6. 

The  perpetaal  curate  of  a  curacy  augmented  by  the  goremorfl  of  Queen  Anne's  bounty,  with  the 
confirmation  of  the  ordinary  and  immediate  patron,  granted  a  lease  for  years  of  unopened  mines 
which  had  not  before  been  leased ;  but  the  patron  of  the  advowson  was  no  party : — Held,  that 
Uie  lease  was  void  at  common  law,  for  want  of  confirmation  by  such  patron  paramount ;  and 
that  it  was  not  set  up  by  the  acceptance  of  rent  by  the  lessor's  successor  in  the  curacy, — the 
only  effect  of  such  acceptance  of  rent  being,  to  create  a  tenancy  from  year  to  year. 

This  was  an  action  of  ejectment,  brought  for  the  recovery  of  certain 
lands  situate  in  the  parish  of  Prestwich-cum-Oldham,  in  the  county  of 
Lancaster. 

The  declaration  contained  counts  on  demises  laid  on  the  1st  of  May, 
1841,  and  Slst  of  December,  1846. 

*The  cause  came  on  for  trial  at  the  last  summer  assizes  for  the  r^QAfi 
southern  division  of  the  county  of  Lancaster,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the  following 
case: — 

The  lands  sought  to  be  recovered  in  this  action,  are  called  The  Nether 
Hey  Estate,  and  are  situate  in  the  township  of  Oldham,  in  the  parish  of 
Prestwich-cum-Oldham,  in  the  southern  division  of  the  county  of  Lan- 
caster, and  were,  prior  to  the  year  1847,  in  the  diocese  of  Chester.  The 
chapelrv  of  Shaw  is  in  the  patronage  of  the  rector  for  the  time  being  of 
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the  parish  of  Prestwich-cum-Oldham ;  and,  prior  to  the  year  1847,  was 
within  the  jurisdiction  of  the  Bishop  of  Chester,  as  ordinary. 

In  the  year  1718,  the  chapelry  of  Shaw  was  duly  augmented  by  the 
Governors  of  Queen  Anne's  Bounty ;  by  virtue  of  which,  and  by  force 
of  the  statute  made  in  that  behalf,  it  became  a  perpetual  curacy. 

By  indenture  bearing  date  the  2d  of  November,  1724,  made  between 
the  Rev.  William  Assheton,  B.  D.,  then  being  rector  of  Prestwich-cum- 
Oldham,  of  the  first  part,  the  Governors  of  the  Bounty  .of  Queen  Anne, 
of  the  second  part,  and  John  Kippax,  clerk,  then  being  the  curate  of 
•Shaw  chapel,  of  the  third  part, — after  reciting  the  grant  of  the  gover- 
nors made  in  1718 — ^it  was  witnessed,  that,  for  the  consideration  therein 
mentioned,  he  the  said  William  Assheton,  at  the  nomination  of  the  said 
governors,  granted,  bargained,  and  sold  unto  the  said  John  Kippax,  and 
his  successors,  curates  of  Shaw  chapel  aforesaid.  All  that  messuage  or 
tenement,  with  the  appurtenances,  commonly  called  or  known  by  the 
name  of  Nether  Hey,  together  with  the  dwelling-houses  and  parcels  of 
land  therein  more  particularly  described  (the  same  being  the  premises 
hereinbefore  called  The  Nether  Hey  Estate),  To  hold  the  said  messuages 
or  tenements,  lands,  and  premises,  with  their  appurtenances,  unto  the 
*9411  *^*^^  3o\m  Kippax,  and  his  successors,  curates  of  Shaw  chapel 
aforesaid,  for  ever,  for  a  perpetual  augmentation  of  the  said 
chapel. 

[A  copy  of  that  indenture  accompanied  the  case,  and  either  party  was 
to  be  at  liberty  to  refer  to  it,  as  if  set  out  therein.] 

The  above  indenture  was  in  due  manner  executed  by  the  Governors 
of  Queen  Anne's  Bounty,  by  the  said  William  Assheton,  and  by  the 
said  John  Kippax,  and  was  enrolled,  within  six  months  in  the  court  of 
Chancery. 

From  the  time  when  the  estate  of  Nether  Hey  was  so  conveyed  as 
aforesaid,  up  to  the  time  of  the  granting  the  leases  hereinafter  mentioned, 
the  same  has  been  enjoyed  by  the  curates  of  the  chapelry  of  Shaw ;  and, 
during  that  time,  there  have  been  several  incumbents  of  the  rectory  of 
Prestwich-cum-Oldham,  and  several  curates  of  the  chapelry  of  Shaw, 
But,  at  the  date  of  the  leases  hereinafter  mentioned,  the  Rev.  Thomas 
Blackburne,  one  of  the  lessors  of  the  plaintiiT,  was  the  incumbent  rector 
of  Prestwich-cum-Oldham,  and  the  Rev.  James  Hordern  was  the  per- 
petual curate  of  the  chapelry  of  Shaw. 

For  more  than  twenty  years  prior  to  the  granting  of  the  lease  herein- 
after next  mentioned,  and  during  the  curacies  of  Mr.  Hordern  and  his 
last  two  predecessors,  one  Abraham  Clegg  occupied  the  Nether  Hey 
Estate,  as  yearly  tenant,  paying  an  annual  rent  of  50?.  to  the  curate  of 
Shaw  for  the  time  being.  He  paid  that  rent  merely  for  the  occupation 
of  the  surface. 

During  the  time  that  Abraham  Clegg  occupied  as  such  tenant,  he  and 
s  Abraham  Lees  bOred  in  the  said  estate,  to  search  for  coal,  but  were  not 
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successful  in  finding  any ;  and,  prior  to  the  granting  of  the  lease  herein- 
after next  mentioned,  no  coals  had  been  wrought  or  gotten  under  the 
said  estate.  But,  in  or  about  the  *year  1833,  the  defendant  com-  r-^^^n 
menced  working  the  coals.  ^ 

On  the  29th  of  September,  1830,  by  an  indenture  then  made  between 
the  Rev.  James  Hordern,  therein  described,  of  the  one  part,  and  the 
defendant,,  therein  described,  of  the  other  part,  it  was  witnessed,  that, 
for  the  considerations  therein  mentioned,  he  the  said  James  Hordern 
did  demise  unto  the  said  James  Gollinge,  his  executors,  administrators, 
and  assigns,  All  that  messuage  or  tenement  and  farm  known  by  the 
name  of  Nether  Hey,  situate  as  therein  described,  with  the  appurte- 
nances; and  also  all  the  parcels  of  land  therein  described  (the  same 
being  the  premises  hereinbefore  called  The  Nether  Iley  Estate) ;  and 
also  all  the  mines,  veins,  beds,  and  seams  of  coal  and  cannel,  of  all 
kinds,  nature,  and  quality,  lying  and  being  within  or  under  the  aforesaid 
several  parcels  of  land ;  and  also  full  liberty  to  and  for  the  said  James 
Gollinge,  his  executors,  administrators,  and  assigns,  agents,  and  servants, 
to  enter  into  and  upon  the  said  lands,  from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  said  demise,  and  to  dig,  bore,  delve,  sink, 
search  for,  get,  and  raise  the  coal,  cannel,  culm,  and  slack  lying  and 
being  in  such  mines,  veins,  beds,'  and  seams,  and  to  dig,  sink,  drive,  run, 
and  make  any  pits,  shafts,  levels,  soughs,  trenches,  and  watercourses  in 
and  about  the  said  mines  and  works  ;  and  also  to  erect,  in  and  upon  the 
said  lands,  engines,  gins,  and  other  machines,  smithies,  forges,  and  other 
buildings,  and  use  all  such  devices,  ways,  and  means  as  should  be  found 
necessary  for  draining,  raising,  and  getting,  and  working  the  said  mines, 
veins,  beds,  and  seams  of  coal  and  cannel ;  and  to  place,  stack  up,  and 
lay  such  coal,  and  the  earth,  rubbish,  and  soil  to  be  raised  out  of  the 
pits,  upon  the  said  lands ;  and  al8(^  to  make  roads,  railroads,  pools, 
reservoirs,  canals,  and  watercourses,  in,  through,  and  over  the  said  lands, 
*and  to  do  and  perform  all  things  necessary  or  expedient  for  p^q^q 
taking,  conveying,  carrying  away,  and  disposing  of  the  said  coal  *- 
and  cannel, — To  have  and  to  hold  the  said  messuage  or  tenement  and 
farm,  and  parcels  of  land,  and  to  have,  hold,  use,  and  enjoy  the  said 
mines,  veins,  beds,  and  seams  of  coal  and  cannel,  culm,  or  slack,  liber- 
ties, privileges,  and  powers  aforesaid,  unto  the  said  James  Gollinge,  his 
executors,  administrators,  and  assigns,  from  the  day  of  the  date  thereof, 
for  the  term  of  fifty  years  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  if  he  the  said  James  Hordern  should  so  long  happen  to  live 
and  continue  incumbent  of  the  curacy  of  Shaw  aforesaid ;  Yielding  and 
paying  therefore,  yearly,  during  the  first  two  years  of  the  said  term, 
unto  the  said  James  Hordern,  his  executors,  administrators,  or  assigns, 
the  yearly  rent  or  sum  of  150'.,  and  yielding  and  paying,  from  and 
immediately  after  the  expiration  of  the  first  two  years  of  the  said  term, 
yearly  and  every  year  during  the  continuance  of  the  said  term,  unto  the 
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said  James  Hordem,  his  executors,  administrators,  and  assigns,  the  clear 
annual  rent  or  sum  of  200/. 

[A  copy  of  this  indenture  also  accompanied  the  case,  and  either  party 
was  in  like  manner  to  be  at  liberty  to  refer  to  it.] 

After  the  granting  of  the  last-mentioned  lease,  the  said  Abraham 
Clegg  continued  to  occupy  the  surface  of  the  said  Nether  Hey  Estate, 
as  tenant  to  the  defendant ;  and,  in  or  about  the  year  1832,  the  defend- 
ant opened,  -and  has  thence  hitherto  worked,  the  mines  which  lie  under 
that  estate ;  and  the  same  are  still  in  the  occupation  of  the  defendant. 

By  indenture  bearing  date  the  24th  of  December,  1839,  made  between 
the  said  James  Hordem,  therein  described,  of  the  first  part,  the  Right 
Rev.  Father  in  God,  John  Bird,  Lord  Bishop  of  Chester,  ordinary  of 
♦0441  *^^®  ^*^^  curacy,  of  the  second  part,  The  Rev.  Thomas  Black- 
burne,  of  Prestwich,  in  the  county  of  Lancaster,  rector  and  patron 
of  the  said  curacy,  of  the  third  part,  and  the  defendant,  as  therein  de- 
scribed, of  the  fourth  part, — it  was  witnessed,  that,  for  the  consideration 
therein  mentioned,  the  said  Janus  Ilordern,  according  to  his  estate  and 
interest  in  the  said  premises,  and  so  far  only  as  he  lawfully  could  or 
might,  demised  and  leased,  and  the  said  bishop  and  Thomas  Blackbume 
consented  unto  and  confirmed  unto  the  defendant,  all  that  messuage  or 
tenement  and  farm  known  by  the  name  of  Nether  Hey,  with  the  several 
parcels  of  land  therein  mentioned,  being  the  said  premises  called  The 
Nether  Hey  Estate,  and  then  in  the  occupation  of  Abraham  Clegg,  and 
his  undertenants ;  and  all  and  every  the  mines,  veins,  beds,  and  seams 
of  coal  and  cannel,  of  all  kinds,  nature,  and  quality,  lying  and  being 
within  or  under  the  aforesaid  messuage  or  tenement,  farm,  and  parcels 
of  land ;  and  also  full  and  free  liberty,  license,  power,  and  authority,  to 
and  for  the  defendant,  his  executors,  administrators,  and  assigns,  ser- 
vants, miners,  and  workmen,  from  time  to  time,  and  at  all  times  there- 
after during  the  continuance  of  the  said  demise,  to  enter  in  and  upon 
the  said  lands  and  premises,  or  any  part  of  them,  and  to  bore,  dig,  delve, 
sink,  search  for,  get,  and  raise  the  coal,  cannel,  culm,  and  slack  lying 
and  being  in  such  mines,  beds,  and  seams,  and  to  dig,  sink,  drive,  run, 
and  make  any  pits,  shafts,  levels,  soughs,  trenches,  and  watercourses,  in 
and  about  the  said  mines  and  works ;  and  also  to  set  up  cottages  for 
workmen,  engines,  machines,  smithies,  and  forges  and  other  buildings, 
and  use  all  devices  for  laying  dry,  raising,  and  getting  the  said  coal  and 
cannel,  and  also  the  coal  and  cannel  lying  and  being  within  or  under  the 
lands  or  grounds  belonging  to  any  other  person  or  persons  whomsoever, 
of  which  the  defendant,  either  solely,  or  jointly  with  any  person  or 
♦Qd'^l  *P^^s<^^Si  *J*®°  ^*8>  ^r  ^f  which  he  the  defendant,  his  executora, 
administrators,  or  assigns,  either  solely  or  jointly,  should  or  might 
at  any  time  during  the  term  thereby  granted  become  lessee  or  proprietor, 
and  to  place,  stack  up,  and  lay  such  coal  and  cannel,  and  the  earth,  rub- 
bish, and  soil  to  be  raised  out  of  such  pits  or  shafts  and  mines,  upon  the 
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said  lands,  and  to  make  railways,  pools,  reserToirs,  canals,  and  water- 
courses, and  to  get  stone  and  gravel,  and  to  dig  clay,  marl,  and  sand, 
and  to  temper,  mould,  make,  and  burn  such  clay,  marl,  and  sand  into 
bricks,  at  any  convenient  place  or  places  upon  the  said  lands  and  grounds, 
— nevertheless,  such  stone,  gravel,  and  bricks,  only  to  be  used  in  and 
about,  and  for  the  purposes  of,  the  said  works,  and  for  repairing  the 
buildings  then  in  being  on  the  said  lands ;  and  also  to  have  like  liberty 
to  do  and  perform  all  reasonable  acts  for  carrying  away  the  coal,  and 
liberty  of  full  ingress,  egress,  and  regress  into,  from,  and  out  of  the  said 
Jands  and  premises,  with  or  without  horses  and  carriages ;  to  hold  to  the 
said  James  CoUinge,  his  executors,  administrators,  and  assigns,  from  the 
date  thereof,  for  the  term  of  twenty-one  years  from  thence  next  ensuing : 
Yielding  and  paying  yearly  and  every  year  unto  the  said  James  Hor- 
dern,  and  his  successors,  the  yearly  rent  of  250Z.  The  indenture  also 
contained,  amongst  other  provisoes  and  covenants,  a  proviso  for  re-entry 
on  non-payment  of  rent,  and  a  covenant  that  the  defendant  would  at  all 
times  permit  the  said  James  Hordern,  and  his  successors,  and  his  or  their 
agents  or  servants,  during  the  continuance  of  the  demise,  to  inspect  the 
mines.  There  was  also  a  proviso  that  it  should  be  lawful  for  the  defend- 
ant to  determine  the  lease  at  the  expiration  of  the  first  seven  or  fourteen 
years,  by  giving  twelve  months'  notice.  And  the  said  James  Hordern 
did  thereby,  with  the  consent  and  approbation  of  the  said  bishop  and  the 
said  Rev,  Thomas  Blackburne,  for  *himself,  his  heirs  and  succes-  rtqAa 
sors,  direct  and  declare  that  the  yearly  sum  of  50Z,,  part  of  the 
said  yearly  rent  of  250Z.  thereby  reserved,  should  yearly  be  paid  into 
the  hands  of  the  said  Governors  of  Queen  Anne*s  Bounty,  for  the  pur- 
pose of  augmenting  the  curacy  of  Shaw. 

[A  copy  of  this  indenture  also  accompanied  the  case,  and  either  party 
was  in  like  manner  to  be  at  liberty  to  refer  to  it.] 

The  rent  expressed  to  be  reserved  by  the  last-mentioned  lease,  in 
respect  of  the  premises  mentioned  therein, — which  are  the  premises 
sought  to  be  recovered  in  this  action, — was  paid  by  the  defendant  to  the 
said  James  Hordern,  from  the  date  thereof,  up  to  and  including  the  25th 
of  December,  1840. 

The  Rev.  Daniel  Brammall,  one  of  the  lessors  of  the  plaintiff  in  this 
action,  was  duly  nominated  by  the  Rev.  Thomas  Blackburne,  the  then 
patron,  to  the  said  curacy,  the  same  being  then  vacant  by  the  resignation 
of  the  said  James  Hordern,  on  the  10th  of  March,  1841.  The  form  of 
nomination  annexed  to  the  case  {a)  is  the  form  *then  used,  and  is  r*q47 
the  form  commonly  used  in  nominating  to  the  said  curacy.     And, 

a)  •'  To  the  Right  Rev.  John  Bird,  Lord  Biihop  of  Chester. 

*'  I,  the  Rev.  Thomas  Blackburne,  rectdr  of  Prestwich,  in  the  county  of  Lancaster,  clerk,  and» 
in  right  of  the  said  rectory,  true  and  undoubted  patron  of  the  perpetual  curacy  of  Shaw,  in  the 
parish  of  Prestwich  aforesaid,  and  in  your  lordship's  diocess  of  Chester,  vacant  by  the' resignatioi 
of  James  Hordern,  the  last  incumbent  there,  do  nominate  to  your  lordship  and  the  said  perpetaa< 
V     aoy,  Daniel  Brammall,  cleik,  M.  A.,  humbly  requesting  that  you  wiU  be  pleased  to  license  tht 

vuL.  VII.— 73  3C 
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by  deed  of  license,  dated  the  12th  of  March,  1841,  under  the  hand  and 
episcopal  seal  of  John  Bird,  then  Bishop  of  Chester,  the  ordinary,  the 
said  Daniel  Bramniall  was  duly  licensed  to  the  said  curacy :  and,  after 
such  nomination  and  license  as  aforesaid,  the  said  Daniel  Brammall  read 
the  prayers,  articles,  and  certificate,  and  read  and  made  the  declarations 
and  other  matters  and  things  required  by  the  statute  13  &  14  Car.  2,  c. 
4,  as  prescribed  by  the  said  statute.  And,  after  the  25th  of  December, 
1840,  the  rent  reserved  by  the  said  last-mentioned  lease  was  paid  by  the 
defendant  to  the  said  Daniel  Brammall  for  and  in  respect  of  the  said  pre- 
mises in  the  said  lease  mentioned,  up  to  and  inclusive  of  the  25th  of 
December,  1845,  and  with  a  knowledge  of  its  contents.  And  his  agent, 
in  1844,Mnspected  the  mines,  under  the  authority  given  by  the  lease  for 
that  purpose. 

Since  the  25th  of  December,  1845,  no  rent  has  been  received  by  the 
said  Daniel  Brammall  from  the  defendant. 

On  the  22d  of  June,  1846,  the  said  Daniel  Brammall  served  the 
defendant  with  a  notice  in  writing,  requiring  him  to  quit  the  said  pre- 
mises on  the  24th  of  December  then  next,  or  at  the  expiration  of  the 
current  year  of  his  tenancy. 

On  the  80th  of  December,  1846,  the  said  Daniel  Brammall  demanded 
possession  of  the  said  premises  from  the  defendant ;  but  he  refused  to 
give  up  possession ;  whereupon  this  action  has  been  brought. 

The  said  James  Hordern  was  alive  at  the  time  of  the  trial. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is 

entitled  to  recover  in  this  action.     If  the  court  shall  be  of  that  opinion, 

then  the  said  verdict  shall  stand :  but,  if  the  court  shall  be  of  a  contrary 

*S481   *^P^^^^'^>  ^^^^  *  verdict  shall  be  entered  for  the  defendant,  or  a 

nonsuit,  as  the  court  shall  see  fit  to  order. 

The  court  is  to  be  at  liberty  to  draw  any  inferences  of  fact  which  a 
jury  might  draw. 

Hugh  Hill  (with  whom  were  Taiham  and  Sumner\  for  the  plaintiff 
It  appears  from  the  case,  that  The  Nether  Hill  Estate  has,  for  more  than 
one  hundred  years,  belonged  to  the  perpetual  curates  of  Shaw  chapel, 
as  part  of  the  augmentation ;  and  that,  for  more  than  twenty  years 
prior  to  the  leases  being  granted,  the  surface  has  been  occupied  by 
tenants  from  year  to  year.  A  demise  of  the  land  will  not  authorize  the 
lessee  to  open  mines  therein :    Yin.  Abr.   Mines  (A.  2.) ;  (a)  Astry  v, 

said  Daniel  Brammall  to  the  said  perpetual  curacy,  with  its  rights,  members,  and  appurteaaDoeSy 
and  to  do  and  execute  all  other  things  in  this  behalf  which  shaU  belong  to  your  lordabip*^ 
episcopal  office.  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  10th  day  of 
March,  1841.  Thoicas  Blacjeburvb,  Li.  «g 

"  Signed,  sealed,  and  deliyered  by  the 
above-named  Thomas  Blaokbume,  in  the 
presence  of 

*<  a.  Cornwall  Legh, 

«<High-Legh,  Cheshire." 

««/  Citing  6  Co.  Rep.  12. 
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Ballard,  2  Lev.  185.  In  September,  1830,  the  estate  was  demised  to 
the  defendant,  together  with  the  mines,  for  the  term  of  fifty  years,  if 
the  grantor  should  so  long  live,  reserving  an  annual  rent.  Clegg,  who 
had  before  held  the  land,  as  tenant  from  year  to  year,  continued  in  the 
occupation  of  the  surface,  paying  rent  to  the  lessee,  instead  of  to  the 
curate.  The  mines  were  opened  in  1832,  and  continued  to  be  worked 
down  to  the  year  1839,  when  the  lease  in  question  was  granted, — the* 
parties  to  it  being,  the  curate,  James  Hordern,  of  the  first  part,  the 
ordinitry  of  the  second  part,  the  Rev.  Thomas  Blackburne,  the  immediate 
patron,  of  the  third  part,  and  the  defendant  of  the  fourth  part.  The 
demise  is  of  the  land,  and  of  all  mines  "of  coal,  &c,  with  power  to  sink 
shafts,  &c.,  to  erect  cottages  for  workmen,  engines,  &c.,  to  get  stone  and 
gravel,  dig  clay,  make  bricks,  &c,  &c.,  for  twenty-one  years,  at  the 
yearly  rent  of  250/.,  with  a  proviso  for  re-entry  on  non-payment  of  the 
rent,  a  covenant  to  permit  Hordern  and  his  agents  to  inspect  the  mines. 


and  a  proviso  for  the  ^determination  of  the  lease  at  the  expira- 
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lion  of  the  first  seven  or  fourteen  years,  on  giving  twelve  months' 
notice, — SOL  of  the  rent  to  be  paid  yearly  into  the  hands  of  the  go- 
vernors of  Queen  Anne's  Bounty,  for  the  purpose  of  augmenting  the 
nracy  of  Shaw. 

This  lease  was  void :  and  it  is  not  made  good  by  the  receipt  of  rent 
by  Brammall,  the  present  curate,  or  by  the  circumstance  of  his  agent's 
having  inspected  the  mines:  the  receipt  of  rent,  at  the  most,  created 
^nly  a  tenancy  from  year  to  year. 

The  nature  of  the  estate  of  a  perpetual  curate  is  very  much  considered 
sa  Doe  d.  Richardson  v,  Thomas,  9  Ad.  &  B.  556,  where  most  of  the 
authorities  are  collected.  It  was  there  held  that  land  which  has  been 
annexed  to  a  perpetual  curacy  of  a  parish,  by  the  Governors  of  Queen 
Anne's  Bounty,  under  the  1  G.  1,  stat.  2,  c.  10,  ss.  4,  21,  cannot  be 
leased  by  the  curate  so  as  to  bind  the  successor,  if  the  patron  only  con- 
sents, and  not  the  ordinary.  The  4th  section  of  that  statute  recites  that 
Queen  Anne's  bounty  ^^  was  intended  to  extend,  not  only  to  parsons  and 
vicars  who  come  in  by  presentation,  or  collation,  institution  and  induc- 
tion, but  likewise  to  such  ministers  who  come  in  by  donation,  or  are  only 
stipendiary  preachers,  or  curates,  ofiiciating  in  any  church  or  chapel 
where  the  liturgy  and  rites  of  the  church  of  England  as  now  by  law 
established,  are  and  shall  be  used  and  observed,  most  of  which  are  not 
corporations,  nor  have  a  legal  succession,  and  therefore  are  incapable  of 
taking  a  grant  or  conveyance  of  such  perpetual  augmentation,  as  is 
agreeable  to  the  intention  of  the  late  Queen:"  and  it  enacts  "that  all 
such  churches,  curacies,  or  chapels  which  shall,  at  any  time  hereafter, 
be  augmented  by  the  governors  of  the  bounty  of  Queen  Anne  for  the 
augmentation  of  the  maintenance  of  the  poor  clergy,  *shall  be,  r»Qc(j 
and  are  hereby  declared  and  established  to  bo,  from  the  time  r)f  *- 
Buch  augmentations,  perpetual  cures  and  benoficcft,  and   the  niinistcra 
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duly  nominated  and  licensed  thereunto,  and  their  successors  respectively, 
shall  be  and  be  esteemed  in  law,  bodies  politic  and  corporate,  and  shall 
have  perpetual  succession  by  such  name  and  names  as  in  the  grant  of 
such  augmentation  shall  be  mentioned,  and  shall  have  a  legal  capacity, 
and  are  hereby  enabled  to  take  in  perpetuity  to  them  and  their  succes- 
sors, all  such  lands,  tenements,  tithes,  and  hereditaments,  as  shall  be 
granted  unto  or  purchased  for  them  respectively  by  the  said  governors 
of  the  bounty  of  Queen  Anne,  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy."  And  the  21st  section  enacts,  that,  if  the  governors 
''  shall,  by  any  deed  or  instrument  in  writing  under  their  common  seal, 
allot  or  apply  to  any  church  or  chapel,  any  lands,  tithes,  or  hereditaments, 
arising  from  the  said  bounty,  &c.,  and  shall  declare  that  the  same  shall 
be  for  ever  annexed  to  such  church  or  chapel,  then  such  lands,  tithes,  and 
hereditaments  shall  from  thenceforth  be  hel^J  and  enjoyed,  and  go,  in  suc- 
cession, with  such  church  and  chapel  for  ever."  By  force  of  that  statute, 
a  curacy  augmented  by  the  governors  of  Queen  Anne's  bounty,  becomes 
a  benefice^  within  the  definition  of  that  word  in  Co.  Litt.  300  b,  §§  644, 
f5,  6,  8,  and  2  Inst.  29.  The  result  is,  that  a  perpetual  curate  has  bo 
higher  estate  than  a  vicar  has,  at  common  law.  Now,  this  is  not  a  valid 
lease,  by  the  common  law  ;•  it  wants  the  confirmation  of  the  patron  of 
the  advowson.  In  Bac.  Abr.  Leases^  (G)2,(a)  it  is  said :  "  If  there  be 
a  patron  paramount,  as  well  as  an  immediate  patron,  confirmation  of  the 
immediate  patron,  without  the  other's  confirmation,  is  not  good :  as,  if  a 
^Qri-i  parson  be  patron  of  a  vicarage  of  the  same  church,  *and  the  vicar 
-'  makes  a  lease,  confirmed  by  the  parson  and  ordinary,  this  is  not 
good,  without  the  confirmation  of  the  patron  of  the  rectory  also,  because 
both  have  an  interest  in  the  possessions  of  the  vicarage."  So,  in  Wat- 
son's Clergyman's  Law,(6)  it  is  said :  "  That  the  patron's  confirmation 
may  be  sufficient,  no  other  person  ought  to  have  any  interest  in  the  pa- 
tronage, but  the  patron  or  patrons  that  do  confirm ;  for,  those  grants  that 
are  confirmed,  being  to  bind  successors,  are  in  the  nature  of  a  charge 
upon  the  advowson,  and  therefore  oUght  to  be  directed  by  the  estate 
which  the  confirmer  hath,  and,  being  derived  out  of  the  estate  of  the 
advowson,  can  endure  no  longer  than  the. estate  of  the  patron  confirming 
doth  abide,  (c)  Accordingly,  if  there  be  a  patron  paramount,  as  well  as 
an  immediate  patron,  confirmation  of  the  immediate  patron,  without  the 
other's  confirmation,  is  not  good :  for  instance,  if  a  parson  be  patron  of 
the  vicarage  of  the  same  church,  and  the  vicar  doth  make  a  lease  con- 
firmed by  the  patron  and  ordinary  only,  this  is  not  good,  without  the 
confirmation  of  the  patron  of  the  rectory  also."  The  nature  and  charac- 
ter of  a  perpetual  curate's  interest  is  very  fully  gone  into  in  Lord  Den- 
man's  judgment,  in  Mason  v.  Lambert,  17  Law  Journ.,  N.  S.,  Q.  B.  366. 

(o)  Citing  Go.  Litt  300  b;  Complete  Inonmbenty  372. 
(ft)  Edit.  1747,  p.  479. 

(c)  Citing  Co.  Litt  306  b ;  Maund  and  French's  cane,  1  Roll.  Rep.  361 ;  1  RolL  Abr.  480,  tna*- 
latod  and  commented  on,  6  Vin.  Abr.  876,  tiUe  ConJirmatioH  (N),  pL  1. 
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Further,  it  is  submitted  that  the  lease  in  question  is  avoided  by  the 
restraining  statute  of  13  Eliz.  c.  lOj  s.  3,  which, — reciting  "  that  long 
and  unreasonable  leases,  made  by  colleges,  deans  and  chapters,  parsons, 
vicars,  and  other  havhig  spiritual  promotions^  be  the  chiefest  causes  of 
the  dilapidations  and  the  decay  of  all  spiritual  livings  and  hospitality, 
and  the  utter  impoverishing  of  *all  successors,  incumbents  in  the  r^oco 
same," — enacts,  "that,  from  henceforth,  all  leases,  gifts,  grants, 
feoflfments,  conveyances,  or  estates,  to  be  made,  had,  done,  or  suffered 
by  any  master  and  fellows  of  any  college,  dean  and  chapter  of  any 
cathedral  or  collegiate  church,  master  or  guardian  of  any  hospital,  par- 
son, vicar^  or  any  other  having  any  spiritual  or  ecclesiastical  living^  or 
any  houses,  lands,  tithes,  tenements,  or  other  hereditaments,  being  any 
parcel  of  the  possessions  of  any  such  college,  cathedral  church,  chapter, 
hospital,  parsonage,  vicarage^  or  other  spiritual  promotion,  or  any  ways 
appertaining  or  belonging  to  the  same,  or  any  of  them,  to  any  person 
or  persons,  bodies  politic  or  corporate  (other  than  for  the  term  of  one- 
and-twenty  years,  or  three  lives,  from  the  time  as  any  such  lease  or  grant 
shall  be  made  or  granted,  whereupon  the  accustomed  yearly  rent  or  more 
fehall  be  reserved  and  payjible  yearly  during  the  said  term),  shall  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions,  and  pur- 
poses, any  law,  custom,  or  usage  to  the  contrary  any  ways  notwithstand- 
ing." These  words  are  sufficient  to  include  a  perpetual  curacy.  In 
Bacon's  Abridgment,(a)  it  is  said  that  this  statute  "  hath  been  always 
construed  largely  and  beneficially,  to  prevent  all  inventions  and  evasions 
against  the  true  intent  thereof." 

This  is  not  a  good  lease  within  the  enabling  statute  of  32  H.  8,  c. 


28.(6)     The  things  necessarily  to  be  *observed  in  making  such  a 
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leas^,  are  enumerated  in  Co.  Litt.  44  a,  44  b.  Amongst  others, 
**  it  must  be  of  lands  or  tenements  which  have  most  commonly  been  letten 
to  farm,  or  occupied  by  the  farmers  thereof  by  the  space  of  twenty  years 
next  before  the  lease  made."  Here,  prior  to  the  year  1839,  the  surface 
only  had  been  demised,  and  not  the  mines.     In  Doe  d,  Tennyson  v.  Lord 

(a)  Title  Leates  and  Ternu/or  Yeara  (E.)  1,  pL  6,  citing  Magdalen  College's  case,  11  Co.  Rep.  76. 

(6)  The  second  section  of  which  enacts  "  that  this  act,  or  any  thing  contained,  shall  not  extend 
to  any  leases  to  be  made  of  any  manors,  landtt,  tenements,  or  hereditaments,  being  in  the  hands 
of  any  fermor  or  fermors  by  virtue  of  any  old  lease,  unless  the  same  old  lea«e  be  expired,  sur- 
rendered, or  ended  within  one  year  next  after  the  making  of  the  said  new  lease  ;  nor  shall  extend 
to  any  grant  to  be  made  of  any  reversion  of  any  manors,  lands,  tenements,  or  hereditaments, 
Dor  to  any  leaee  of  any  manors,  lands,  tenements,  or  hereditamenti!,  which  have  not  most  com- 
monly been  letten  to  farm,  or  occupied  by  the  fermors  thereof,  by  the  spa«e  of  twenty  years  next 
before  such  lease  thereof  made ;  nor  to  any  lease  to  be  made  without  impeachment  of  waste ;  nor 
to  any  lease  to  be  made  above  the  number  of  twenty -one  years,  or  three  lives,  at  the  most,  from 
the  day  of  making  thereof;  and  that  upon  every  such  lease  there  be  reserved  yearly  during  the 
came  lease,  due  and  payable  to  the  lessors,  their  heirs  and  successors,  to  whom  the  same  lands 
•hould  have  come  after  the  deaths  of  the  lessors,  if  no  such  lease  had  been  thereof  made,  and  to 
whom  the  reversion  thereof  shall  appertain,  according  to  their  estates  and  interests,  so  much 
yearly  ferm  or  rent,  or  more,  as  hath  been  most  accustom  ably  yielden  or  paid  for  the  manors, 
lands,  tenements,  and  hereditaments  so  to  be  letten  within  twenty  years  next  before  such  leaae 
Ibftreof  made,"  Acu 
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Tarborough,  1  Bing.  24,  7  J.  B.  Moore,  258,  waste  land  belonging  to  a 
vicarage,  which  land  had  remained^  waste  and  unenclosed  from  the  ina- 
bility of  the  vicars  to  incur  the  expense  of  enclosure,  was  let  (having 
never  been  letten  before)  by  the  incumbent  (with  the  confirmation  of 
patron  and  ordinary)  for  three  lives,  the  lessee  undertaking  to  reclaim 
the  land,  and  to  pay  a  rack-rent  which  was  the  most  that  could  be 
obtained :  and  it  was  held  that  this  lease  was  not  binding  on  the  incum- 
bent's successor.  Dallas,  C.  J.,  there  says  (7  J.  B.  Moore,  265) : 
"  The  words  of  the  statute  13  Eliz.  c.  10,  are,  that  'all  leases  by  any 
parson  or  vicar  other  than  for  the  term  of  twenty-one  years  or  three 
lives,  whereupon  the  accustomed  yearly  rent,  or  more,'  shall  be  reserved 
yearly  during  the  term,  shall  be  utterly  void/  This  can  only  applj  to 
•9541  ^^^^^  which  ♦have  been  formerly  or  commonly  let  or  demised. 

Some  rent  must  have  been  previously  reserved,  viz.  the  accus- 
tomed rent,  or  more :  and,  in  The  Bishop  of  Hereford  v.  Scory,  Cro. 
Eliz.  874,  it  was  resolved  that  the  statute  of  Elizabeth  (a)  ordains  that 
no  lease  shall  be  good  unless  warranted  by  the  statute  32  H.  8 ;  and 
that,  as  the  former  statute  appoints  that  the  ancient  rent  shall  be 
reserved,  it  is  thereby  limited  and  intended  that  the  land  should  have 
been  usually  demised ;  for,  otherwise,  the  ancient  rent  could  not  be  paid 
for  it.  That  case  is  precisely  in  point :  and,  as  both  the  statutes  must 
be  taken  together,  I  am  clearly  of  opinion  that  the  lease  and  confirma- 
tions in  this  case,  are  not  binding  on  the  lessor  of  the  plaintiff."  In 
Doe  d.  Bartlett  v,  Bendle,  3  M.  &  Selw.  99,  under  a  devise  of  lands  to 
trustees  and  their  heirs,  in  trust  to  the  use  of  W.  B.  B.  and  his  first  and 
other  sons  in  strict  settlement,  remainder  to  J.  B.  and  his  first  and 
other  sons  in  strict  settlement,  with  power  to  the  trustees,  from  time  to 
time  daring  the  minorities  of  the  persons  to  whom  the  premises  should 
descend,  and  to  any  tenant  for  life,  to  grant  any  lease  of  all  or  any  part 
of  the  lands  so  limited^  %o  as  there  he  reserved  the  ancient  and  accustomed 
yearly  renty  &c., — it  was.  held  that  a  lease  by  W.  B.  B.  of  part  of  tha 
lands  devised,  in  several  parcels,  in  one  of  which  parcels  were  included, 
together  with  lands  anciently  demised,  two  closes  never  before  demised, 
at  one  entire  rent,  viz.  the  ancient  rent  for  that  part  which  had  been 
anciently  demised,  was  void  for  the  whole  of  the  lands  included  in  that 
parcel,  as  well  the  lands  never  before  let,  as  those  anciently  let.  In 
Campbell  v.  Leach,  Ambler,  740,  2  Sugden  on  Powers,  7th  edit.  p.  600, 
tenant  for  life  of  an  estate  on  which  mines  were  opened,  with  power  to 
^Q- --.  grant  leases  in  ♦possession  for  twenty-one  years,  reserving  the 

best  rent,  leased  the  mines,  opened  and  unopened,  for  twenty-six 
years,  without  reference  to  the  power,  and  before  the  expiration  of  a 
former  lease,  reserving  ore  as  rent  to  him,  his  heirs  and  assigns :  and  it 
was  decreed  that  the  lease  should  bind  the  remainder-man  for  twenty-one 
years ;  and,  the  rent  reserved  not  being  a  gross  sum  for  all  the  mines, 

(a>  Referring  to  the  1  Elii.  c>  19. 
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but  separate  on  each,  that  the  power  was  well  executed  as  to  the  open 
mines,  but  not  as  to  the  mines  unopened. 

Again,  the  lease  is  void,  by  the  32  H.  8,  c.  28,  s.  2,  inasmuch  as  it 
enables  the  lessee  to  commit  waste :  The  Dean  and  Chapter  of  Worces- 
ter's case,  6  Co.  Rep.  37  a;  Knight  v.  Moseley,  Ambler,  176;  Wither 
V.  The  Dean  and  Chapter  of  Winchester,  3  Meriv.  421.  In  Knight  v. 
Moseley,  Lord  Hardwicke  says :  "  The  parson  has  a  fee-simple  qualified 
and  under  restrictions,  in  right  of  the  church ;  but  he  cannot  do  every- 
thing that  a  private  owner  of  an  inheritance  can.  He  cannot  commit 
waste,  nor  open  minea^  but  may  work  those  already  opened.  Even  a 
bishop  cannot.  Talbot,  Bishop  of  Durham,  applied  to  parliament  to 
enable  him  to  open  mines,  but  rejected.''  This  is,  in  fact,  not  a  lease, 
but  a  parting  with  the  actual  property  of  the  church.  The  6th  section 
X>f  the  5  &  6  Vict.  c.  108,  enables  ecclesiastical  corporations,  aggregate 
or  sole,  to  grant  lei^ses  of  mines ;  but,  by  s.  14,  it  is  provided  that  a  por- 
tion of  the  improved  value  under  such  leases  shall  be  paid  to  the  ecclesi- 
astical commissioners  for  England. 

It  will  be  urged,  on  the  other  side,  that  the  lease  in  question  has  been 
set  up  by  the  receipt  of  rent  under  it  by  Mr.  Brammall  since  the  year 
1840,  and  by  exercising  the  right  of  inspecting  the  mines  under  the 
♦power  for  that  purpose  contained  in  the  lease.  The  lease,  how-  p^q^^ 
ever,  being  absolutely  void,  no  act  done  by  the  lessor's  successor  ^ 
could  have  the  eflFect  suggested.  In  Bacon's  Abridgment,  title  Leases 
and  Terms  for  Tears  (H),  it  is  said:  "As  to  leases  by  parsons,  vicars, 
&c.,  if  by  the  common  law  any  of  these  had  made  a  lease  for  years  of 
any  of  the  possessions  of  their  church,  without  confiripation  of  patron 
and  ordinary,  Ac,  such  leases  by  their  death  or  other  avoidance  had 
become  absolutely  void,  without  entry  or  other  ceremony,  so  as  no  accept- 
ance of  the  rent,  or  other  act  done  by  the  successor,  could  affirm  or  make 
them  good  or  binding  over  against  themselves.  But  leases  for  years  by 
bishops,  abbots,  &c.,  though  without  confirmation  of  the  dean  and  chap- 
ter, or  assent  of  the  convent,  were  not  absolutely  determined  by  their 
death,  &c.,  but  continued  good  till  some  act  done  by  the  successor  to 
avoid  them :  for,  they  have,  and  always  were  allowed  to  have,  the  whole 
fee-simple  and  inheritance  of  their  possessions  in  themselves ;  and  there- 
fore, before  the  third  council  of  Nice,  anno  710,  might,  by  their  sole 
alienation,  without  the  confirmation  of  the  dean  and  chapter,  have 
bound  their  successor  for  ever :  and  though  by  that  council  such  aliena- 
tions are  restrained,  as  hurtful  and  injurious  to  the  church,  and  the  con- 
firmation of  the  dean  and  chapter  made  necessary,  yet  this  is  only  quoad 
binding  the  successor  ;  for,  the  fee-simple  continues  still  in  them ;  and 
therefore  leases  for  years  made  by  them  subsist  after  their  death  or 
removal,  as  they  would  do  if  they  had  been,  made  by  a  tenant  in  fee  of 
any  lay  possessions,  till  the  successor  comes  to  avoid  them  by  aid  of  the 
canons  made  at  that  council,  which  have  received  a  sanction  from  our  law.' 
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The  like  is  laid  down  in  Comyn's  Digest,  title  Estates  by  Chrant  (G.  5) ; 
•Q^^Tl  *^^  ^^  ^^  *added — "and  the  acceptance  of  rent  by  the  successor 
J  does  not  make  it  (the  lease)  good  for  his  time."  In  Rickman  r. 
Garth,  Cro.  Jac.  173,  it  was  held  that  a  bishop's  le^e  for  a  portion  of 
tithes,  for  three  lives,  reserving  the  ancient  rent,  is  void,  for  the  ancient 
rent  cannot  be  reserved ;  and  it  is  not  made  good  against  the  successor 
by  the  acceptance  of  rent.  Doe  d,  Simpson  v.  Butcher,  1  Dougl.  50, 
and  Doe  d.  Potter  v.  Archer,  1  Bos.  &  Pull.  531,  are  authorities  to  the 
same  eflfect.  The  acceptance  of  rent  in  such  a  case  is  at  the  most  only 
evidence  of  a  tenancy  from  year  to  year :  Roe  d.  Jordan  v.  Ward,  1  H. 
Blac.  97  ;(a)  Doe  d.  Tucker  v.  Morse,  1  B.  &  Ad.  365 ;  Doe  d.  Penningtoo 
V,  Toniere,  18  Law  Journ.,  N.  S.,  Q.  B.  49. 

Cowling^  for  the  defendant.  It  must  be  conceded  that  there  had  been 
no  demise  of  the  mines  prior  to  the  year  1830.  But  it  is  submitted  thai 
the  lease  in  question  is  good  at  common  law ;  that,  by  the  statute  IS 
Eliz.  c.  10,  it  is  voidable  only,  and  that  the  acceptance  of  rent  under  it 
by  Brammall  had  the  effect  of  making  it,  as  against  him,  a  valid  lease. 

The  validity  of  the  lease  at  common  law,  depends  upon  the  nature 
and  quality  of  the  estate  of  a  perpetual  curate.  Before  the  statute  1  6. 
1,  Stat.  2,  c.  10,  a  perpetual  curate  could  not  be  said  to  be  seised  of  the 
lands  belonging  to  the  church.  But  the  4th  section  of  that  act  gives 
him  the  same  sort  of  interest  that  a  bishop  has  in  the  lands  belonging  to 
the  see :  he  (the  bishop)  has  a  fee  at  common  law,  though  he  cannot  con- 
*9581  ^®y  without  confirmation  by  the  dean  and  chapter.(6)  ^Speaking 
of  the  estate  of  the  perpetual  curate,  in  Doe  d.  Richardson  r. 
Thomas,  Littledale,  J.,  says  (9  A.  k  E.  372) :  "  To  all  intents  and 
purposes,  his  estate  resembles  that  of  an  archbishop,  who  can  no  more 
sell  than  a  parson.  The  curate  has  not  the  land,  to  him  and  his  heirs ; 
but  he  has  it,  to  him  and  his  successors ;  I  think,  therefore,  that  he  has, 
within  the  meaning  of  the  statute,  an  estate  in  the  nature  of  a  fee-simple." 
It  is,  however,  of  little  importance  whether  he  is  seised  in  fee  or  for  life. 
It  is  true,  he  cannot  convey  away,  without  the  consent  of  the  ordinary 
and  the  immediate  patron.  They  are  the  only  persons  interested.  In 
the  case  of  a  vicarage,  it  is  otherwise ;  because  the  vicarage  is  carved 
out  of  the  rectory.  Here,  however,  the  estate  is  given  by  third  parties — 
the  governors  of  Queen  Anne's  bounty.  The  court  of  King's  Bench,  in 
Doe  d,  Richardson  v.  Thomas,  seem  to  have  assumed  that  a  perpetual 
curate  is  within  the  restraining  statute  of  13  Eliz.  c.  10.  But  it  has 
been  held  that  the  provisions  of  the  enabling  statute  of  32  H.  8,  c.  28, 
are  to  be  imported  into  it.  Therefore,  a  lease  of  unopened  mines,  not 
demised  within  twenty  years  before,  may  be  voidable. 

The  acceptance  of  rent  by  Brammall,  and  the  exercise  of  the  right  of 
inspection  of  the  mines  pursuant  to  the  covenants  contained  in  this  lease, 

(a)  And  9Ae  Doe  d.  Martin  v.  Watt«,  7  T.  R.  83  ]  Right  r.  Dean  of  Wella  v.  Bawdeo,  3  Eut 
260;  Roe  d.  Bruno  v.  Prideaux,  10  Eaai,  15S. 
(6)  Co.  Litt  341,  b. 
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clearly  had  the  effect  of  setting  it  up,  as  against  him:  Bacon's  Abridge 
ment,  title  Leases  and  Terms  for  Years  (H.)  2 ;  Wheeler  v,  Danby,  1 
Roll.  Abr.  476,  S.  C.  ;(a)  Viner's  Abridgment,  title  Confirmation  (D.) 
pi.  1,  3.  Bacon  distinguishes  between  things  lying  in  grant  and  things 
lying  in  manurance.  Rickman  v.  Garth  was  a  lease  of  tithes,  and  so 
within  the  distinction.  In  *Wheeler  v.  Danby,  the  lease  was  not  r*Qra 
a  lease  in  possession,  and  was  therefore  void  under  the  1  Eliz. 
c.  19. 

Hugh  Hill  was  not  heard  in  reply. 

Wilde,  C.  J.  It  seems  to  be  conceded,  on  the  part  of  the  defendant, 
that,  if  the  lease  of  the  29th  of  September,  1839,  haa  not  received  the 
confirmation  of  all  necessary  parties,  it  is  void  ;  and  that  no  subsequent 
acceptance  of  rent  by  a  successor  of  the  lessor  under  it,  could  set  it  up. 
The  common  law  recognises  an  interest  in  the  patron,  and  requires  him 
to  be  a  consenting  party  to  that  which  goes  to  diminish  the  value  of  the 
advowson.  Here,  the  rector  has  joined,  as  a  consenting  party,  in  grant- 
ing the  lease :  but  the  patron  has  not.  The  interest  of  the  paramount 
patron  is  quite  as  great  as  that  of  the  immediate  patron  :  in  each  case 
it  is  a  pecuniary  interest :  and  the  same  reasons  which  require  the  con- 
firmation of  a  lease  by  the  one,  apply  equally  to  the  other.  That  the 
owner  of  an  avowson  has  a  general  interest  in  everything  which  relates 
to  its  value,  cannot  be  questioned.  Neither  can  it  be  denied  that  the 
law  takes  notice  of  the  pecuniary  value  of  an  advowson.  It  seems  to 
me  that  the  case  as  stated  is  free  from  ambiguity.  Its  object  was,  to 
raise  the  question,  whether  or  not  the  lease  is  a  valid  lease.  To  do  this, 
the  character  as  well  as  the  names  of  the  parties  who  concurred  in  the 
making  of  the  lease,  are  fully  disclosed.  The  curate,  as  curate,  grants, 
and  the  Bishop  of  Chester,  as  ordinary,  and  the  Rev.  Thomas  Black- 
burne,  the  rector,  as  patron  of  the  chapelry,  concur.  But,  where  is  the 
patron  of  the  rectory  ?  He  is  also  a  necessary  party :  and,  for  want  of 
his  concurrence,  the  lease  is  void. 

Then,  what  was  the  effect  of  the  acceptance  by  the  successor  of  the 
curate  of  the  rent  reserved  by  the  *lea8e?  The  lease  being  voidj  r*q'»A 
the  only  effect  of  the  acceptance  of  rent,  could  be,  to  create  a 
tenancy  from  year  to  year  between  the  parties.  And  that  has  been  put 
an  end  to  by  a  regular  notice  to  quit.  The  plaintiff  is  therefore  entitled 
to  judgment. 

CoLTMAN,  J.  This  appears  to  me  to  be  a  very  plain  case,  and  to  be 
decided  by  the  authorities  collected  in  Bacon's  Abridgment,  title  Leases 
and  Terms  for  Years  (E),  where  it  is  distinctly  laid  down  that  a  lease 
of  this  description  is  void  for  want  of  confirmation  by  the  patron  para- 
mount. The  title  Leases  in  that  book  has  always  been  considered  of 
high  authority, — being  generally  attributed  to  Lord  Chief  Baron  GlL- 

(a)  Cited  in  Owen  r.  Thomas  ap  Rees,  Cro.  Car,  95. 
VOL.  VII. — 74 
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BERT,  (a)  It  is  quite  clear  from  the  way  in  which  the  case  is  framcvl,  that 
the  parties  intended  it  to  be  understood  that  there  was  a  patron  para- 
mount who  had  not  joined  in  the  lease  in  question.  The  want  of  that 
concurrence  avoids  the  lease.  And  the  defect  is  not.  aided  by  the  sub- 
sequent acceptance  of  rent  by  the  successor. 

Maule,  J.  This  case  has  been  very  properly  argued  upon  the  tree 
point  that  was  intended  to  be  raised.  The  authority  of  Bacon's  Abridg- 
ment, title  Leases,  is  indisputable  :'  and,  even  without  the  aid  of  so  high 
an  authority,  I  should  have  felt  no  difficulty  in  coming  to  the  conclusion 
that  this  is  a  void  lease.  The  interest  of  the  patron  paramount  is  cer- 
tainly as  great  as  that  of  the  immediate  patron.  Both  should  haye 
joined. 

Cresswell,  J.,  concurred.  Judgment  for  the  plaintiff. 

(a)Co.  Litt45,a.n.  (5). 
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The  first  count  of  the 'declaration  stated  that  the  defendants  agreed  io  seU  to  the  plaintilT  tven^ 
tons  of  sal-enixon,  to  be  delivered  at  a  time  and  place  mentioned,  and  alleged  for  breach  ibe 
noD-delirery  pursuant  to  the  contract 

The  second  count,  "  for  a  further  breach  of  the  said  agreement  and  promise  of  the  defendant  as 
aforesaid/'  stated,  that,  although  the  defendants,  in  part  performance  of  the  contract,  deliTered 
ten  tons  of  an  article  resembling  sal-enixon,  as  and  for  a  part  of  the  twenty  tons  so  agreed  to  b« 
delivered,  yet  that  the  defendants  deceived  the  plaintiff  in  this,  that  the  article  delivered  was 
not  sal-en ixon,  but  an  article  of  a  different  and  inferior  description  and  value, — and  allegwl 
for  special  damage,  that  the  goods  had  been  returned  to  the  plaintiff  by  the  persons  to  whom 
he  had  sold  them. 

A  judge  at  chambers  having  put  the  plaintiff  to  his  election  to  retain  one  or  other  of  the«e  two 
counts,  on  th^  ground  that  they  were  founded  on  the  same  subject-matter  of  eomplainty  sad 
were  a  violation  of  the  5th  rule  of  Hilary  term,  4  W.  4,  the  court  refused  to  rescind  the  order. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  promise  by  the  defendants  thereinafter  next  men- 
tioned, the  defendants  were,  and  still  continued,  the  makers  and  manu- 
facturers of  certain  merchandise  called  sal-enixon,  and  it  was  mutually 
agreed  by  and  between  the  plaintiff  and  the  defendants,  that  they  should 
uell  to  the  plaintiff  twenty  tons  of  sal-enixon  of  good  merchantable 
quality,  at  the  price  of  111,  lis,  per  ton,  to  be  delivered  to  the  plain- 
tiff free  on  shipboard  at  Newcastle,  &c.,  to  be  paid  for  by  the  plaintiff 
in  cash ;  and  that,  although  the  period  for  the  delivery  of  the  whole 
of  the  said  sal-enixon  had  elapsed  long  before  the  commencement  of 
this  suit,  and  the  plaintiff,  from  the  time  of  the  making  of  the  said 
agreement,  was,  and  always  had  been,  and  still  continued,  ready  and 
willing  to  receive  and  pay  for  the  said  twenty  tons  of  sal-enixon,  and  in 
all  respects  to  perform  and  fulfil  the  said  agreement  on  his  part, — yet 
that  the  defendants,*  with  intent  to  deceive  and  defraud  the  plaintiff, 
neglected  their  said  promise,  and  did  not  nor  would,  although  often  re- 
luested  so  to  do,  deliver  to  the  plaintiff  the  said  sal-enixon,  or  any  part 
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♦thereof,  or  any  sal-enixon  whatever,  but  had   thenceforward  r+ggo 
wholly  made  default  therein,  and  neglected  and  refused  so  to  do, 
— to  the  plaintiff's  damage,  &c. 

The  second  count  stated,  that,  for  a  further  breach  of  the  said  agree- 
ment and  promise  of  the  defendants  as  aforesaid,  the  plaintiff  further 
said  that  he  had  always  been,  from  the  time  of  making  the  said  agree- 
ment  hitherto,  ready  and  willing  to  receive  and  pay  for  the  said  sal- 
enixon,  according  to  the  terms  of  th'e  said  agreement,  and  in  all  respects 
to  perform  the  said  agreement  on  his  part  to  be  performed  as  aforesaid, 
—of  all  which  the  defendants  had  notice;  yet  that  the  defendants 
further  disregarded  their  said  promise,  and,  although  they  did,  after  the 
making  of  tho  said  agreement,  deliver  to  the  plaintiff,  in  alleged  and 
pretended  part  performance  of  their  said  promise,  a  certain  quantity,  to 
wit,  ten  tons,  of  certain  merchandise  exactly  resembling  in  appearance 
the  said  article  called  sal-enixon,  as  and  for  a  part  of  the  said  twenty 
tons  of  sal-enixon  so  agreed  to  be  delivered  by  the  defendants  under 
their  said  agreement,  and  the  plaintiff  then,  relying  on  their  said  pro- 
mise, received  the  same  as  and  for  sal-enixon,  and  did  also  pay  for  the 
same  in  cash,  yet  the  defendants  craftily  and  knowingly  deceived  the 
plaintiff,  in  this,  to  wit,  that  the  said  merchandise  so  delivered  by  the 
defer^dants  to  the  plaintiff  as  last  aforesaid,  was  not,  nor  was  any  part 
thereof,  sal-enixon,  but,  on  the  contrary  thereof,  was  a  certain  other 
article,  to  wit,  nitrate  of  soda  cake,  exactly  resembling  in  appearanoe 
the  said  article  called  sal-enixon,  but  of  greatly  inferior  value,  to  wit,  to 
the  amount  of  lOL  per  ton,  and  of  different  properties,  qualities,  and 
uses,  as  the  defendants,  before  and  at  the  time  of  the  said  delivery 
thereof,  well  knew.  The  special  damage  alleged  was,  that  the  plaintiff, 
confiding  in  the  promise  of  the  defendants,  sold  the  article  so  delivered 
to  him  by  the  defendants,  to  Messrs.  Francis  &  Co.,  as  sal-enixon,  to  be 
used  in  Messrs.  *Francis  &  Co.'s  manufactory  of  prussiate  of  r^qgo 
potash,  and  that  the  article,  not  being  sal-enixon,  was  useless  to 
Messrs.  Francis  &  Co.,  who  returned  the  same  40  the  plaintiff, — to  the 
plaintiff's  damage,  &c.    . 

An  order  having  been  made  by  V.  Williams,  J.,  at  chambers,  for 
striking  out  one  or  other  of  these  two  counts,  as  being  in  apparent  viola- 
tion of  the  rule  of  Hilary  term,  4  W.  4,  r.  6, 

Prideaux,  for  the  plaintiff,  now  moved  for  a  rule  nisi  to  rescind  that 
order.  The  two  counts  are  founded  upon  totally  different  promises  ;  the 
first  is  upon  an  executory  contract  for  the  sale  and  delivery  of  a  quan- 
tity of  sal-enixon,  alleging  foi*  breach  the  non-delivery ;  the  second  is 
for  a  breach  of  warranty,  resulting  in  special  damage.  [Cresswell,  J. 
The  expression  in  the  sixth  rule  is,  ^'founded  on  the  same  subject-matter 
of  complaint."]  The  leading  case  upon  this  subject  is  James  v.  Boufne, 
4  N.  C.  420 :  there,  the  declaration  contained  a  count  on  a  promise  to 
carry  goods  from  Dublin  to  London,  and  a  count  on  a  promise  to  carry 
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the  same  goods  from  the  wharf  at  which  they  should  be  landed  in  Lon- 
don, to  the  plaintiff's  place  of  business;  and  it  was  held  that  the  joining 
these  two  counts  was  not  an  apparent  violation  of  the  rule.  In  Bleaden 
V.  Rapallo,  3  M.  4;  G.  116,  3  Scott,  N.  R.  564,  a  count  in  case  for  em- 
ploying a  vessel  let  to  hire  to  the  defendant,  in  an  illegal  manner, 
whereby  the  vessel  was  rendered  liable  to  forfeiture,  was  allowed  to  be 
joined  with  a  count  charging  a  breach  of  an  express  contract,  in  detain* 
ing  the  vessel  longer  than  the  stipulated  time.  So,  in  Gaboon  v.  Bur- 
ford,  13  M.  &  W.  136,  2  D.  &  L.  234,  a  count  in  assumpsit  to  recover 
damages  for  the  breach  of  a  warranty  of  a  horse,  and  a  count  in  indebi- 
*Qfi41  **^^  assumpsit  for  money  had  *and  received  (in  the  particulars 
stated  to  be  the  price  of  the  horse), — not  being  for  the  same 
cause  of  action, — were  allowed.  In  Vaughan  v.  Glenn,  5  M.  k  W.  577, 
the  plaintiff  declared,  in  the  first  count,  on  a  charter-party  whereby  the 
defendant  agreed  to  sail  to  Honduras,  and  there  take  on  board  a  full 
cargo  of  mahogany,  &c.,  and  therewith  proceed  to  London  or  Liverpool, 
and  deliver  the  same,  on  being  pai^  freight,  &c.,  and  alleged  as  a  breach 
that  part  of  the  cargo  delivered  by  the  plaintiff  at  Honduras,  and 
received  by  the  master  and  crew,  was  not  carried  or  delivered  according 
to  the  agreement :  thQ  second  count  stated,  that,  in  consideration  that 
the  plaintiff  had  caused  certain  goods,  to  wit,  &c.,  to  be  taken  to  and 
loaded  on  board  of  the  defendant's  vessel  in  the  bay  of  Honduras  to  be 
conveyed  to  England,  for  reasonable  freight,  &c.,  the  defendant  promised 
the  plaintiff  that  due  and  proper  care  should  be  taken  of  the  goods  until 
they  were  loaded,  &c.,  and  assigned  as  a  breach,  that  due  and  proper 
care  was  not  taken  of  the  goods  until  after  they  were  loaded,  but,  on  the 
contrary,  that,  by  the  negligence  of  the  defendants,  the  goods,  after 
they  were  delivered  to  the  defendants,  and  whilst  in  their  custody  to  be 
loaded,  were  lost : — and  it  was  held,  that  those  counts  disclosed  distinct 
subject-matters  of  complaint,  and  that  the  plaintiff  was  entitled  to  retain 
them  both.  [Maule,  J.  A  plaintiff  must  not  describe  the  same  con- 
tract in  two  different  counts.  That,  I  think,  is  very  hard  :  but,  never- 
theless, it  is  the  law.  Are  not  the  two  counts  in  this  case  founded  upon 
the  same  contract,  and  the  same  subject-matter  of  complaint  ?]  Clearly 
not  the  same  subject-matter  of  complaint, — ^the  one  being  founded 
upon  a  contract  to  supply  certain  goods  at  a  given  price, — and  the  other 
•Qfi^l  "^^^^8  ^^^  *^®  breach  of  a  warranty,  arising  out  of  a  *subse- 
■*  quent  delivery  of  goods  with  a  false  statement  that  they  were 
the  goods  contracted  for.  [Wilde,  C.  J.  Would  not  the  same 
evidence  support  both  counts?]  Probably  the  same  facts  would  be 
evidence  in  support  of  each  count :  but  that  is  not  conclusive.  In  Deere 
V,  Ivey,  4  Q.  B.  379,  the  plaintiff,  in  assumpsit,  declared,  in  one  count, 
that,  in  consideration  that  he,  »X  the  defendant's  request,  would  buy  of 
the  defendant  a  horse,  the  defendant  promised  that  the  horse  was  sound  ; 
that  the  plaintiff  bought  the  horse ;  but  that  it  was  not  sound.     In  a 
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subsequent  count,  the  plaintiff  declared,  that,  in  consideration  that  he, 
at  the  'defendant's  request,  would  buy  of  the  defendant  a  certain  other 
horse,  the  defendant  promised  that  the  horse  was  quiet,  and  had  no  vice, 
except  that  he  was  given  to  biting  when  he  was  saddled,  or  approached 
for  the  purpose  of  being  saddled,  or  cleaned.  In  each  count,  a  breach 
of  the  promise  in  that  count  was  alleged.  Non  assumpsit  was  pleaded 
to  the  whole  declaration.  On  the  trial,  one  contract  of  sale  and  war- 
ranty only  was  proved ;  and  damages  were  given  on  the  two  counts  col- 
lectively. The  court  directed  a  new  trial,  on  the  ground  that  the  plain- 
tiff could  not  recover  upon  the  two  counts  for  the  same  subject-matter  of 
complaint.  Here,  the  promises,  in  law,  are  distinct,  though  the  contract 
may  be  the  same.  Bleaden  v,  Rapallo  is  precisely  in  point.  [Wilde, 
C.  J.  There  were  there  two  distinct  subject-matters  of  complaint :  the 
first  count  charged  an  illegal  use  of  a  chartered  ship,  whereby  a  risk  of 
seizure  was  incurred ;  the  second  was  for  detaining  her  longer  than  the 
stipulated  period.  In  Bridge  v.  Wain,  1  Stark.  N.  P.  C.  504,  in  assump- 
sit, it  was  alleged  as  a  breach,  that  (;ertain  goods  sold  and  delivered  to 
the  plaintiff,  and  warranted  to  be  scarlet  cuttings,  were  not  scarlet  cut- 
tings ;  per  quod  they  *became  and  were  of  no  use  or  value  to  the  r^q^^^ 
plaintiff:  and  the  plaintiff  was  held  entitled,  withput  further  alle- 
gation of  special  damage,  to  recover  as  much  as  the  goods  would  have 
been  worth  to  him  had  the  contract  been  faithfully  performed  by  the 
defendant.  The  first  count  here  is  only  another  mode  of  alleging  a 
warranty.]  In  Hartley  v.  Harman,  3  P.  &  D.  567,  where  the  declara- 
tion stated  a  contract  of  service  for  certain  yearly  wages,  subject  to  be 
determined  at  a  month's  notice,  and  alleged  that  the  defendant  dismissed 
the  plaintiff  without  a  month's  notice,  by  means  whereof  the  plaintiff 
lost  all  the  wages,  profits,  &c.,  which  he  might  have  acquired  from  being 
continued  in  the  service, — it  was  held  that  the  plaintiff  was  only  entitled 
to  recover  as  damages  wages  for  one  month,  and  that  the  arrears  of 
salary  due  to  him  at  the  time  of  dismissal  could  a,lone  be  recovered  in 
indebitatus  assumpsit  for  work  and  labour.  But,  in  a  subsequent  case, 
Parke,  B.,  says  that  the  declaration  might  have  been  so  framed  as  to 
include  the  whole. 

The  order  is  also  open  to  a  technical  objection.  It  is  drawn  up  ^'  on 
hearing  the  attorneys  or  agents  on  both  sides"  only ;  whereas,  according 
to  the  case  of  Roy  v,  Bristow,  5  Dowl.  P.  C.  452,  it  should  have  been 
drawn  up  '*on  reading  the  declaration,"  or  upon  aflSdavits  showing  that 
the  two  counts  are  identical.  [Maulb,  J.  Roy  v,  Bristow  is  altogether 
a  different  case  from  this.  The  objection  there  was,  that  the  rule  nist 
did  not  refer  to  any  affidavit  or  other  thing  upon  which  it  was  founded. 
A  judge* 9  order  is  commonly  drawn  up  "  upon  hearing  the  attorneys  or 
agents"  only.] 

Wilds,  G.  J.  Looking  at  this  declaration,  it  appears  to  me  that  the 
two  counts  are  founded  on  one  and  the  same  principal  matter  of  com- 
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*Qfi71  P^^^^**'  ^^^  ^^^  ^^  *apparent  violation  of  the  5th  rule  of  Hilary 
■^  term,  4  W.  4.  Both  counts  evidently  refer  to  the  same  contract. 
They  are  but  different  modes  of  setting  out  the  same  contract  and  the 
same  breach, — the  non-delivery  of  the  article  sold.  It  is  true  that  the 
second  count  brings  forward  a  new  head  of  special  damage,  which  might 
as  well  have  been  inserted  in  the  first  count.  But  there  is  nothing  to 
repel  the  presumption  that  both  counts  are  in  reality  founded  upon  the 
same  contract,  and  the  same  subject-matter  of  complaint.  I  therefore 
think  the  order  of  my  brother  Williams  was  right.  Though  the  intro- 
duction of  the  two  counts  is  an  apparent  violation  of  the  rule,  the  plain- 
tiff might,  if  the  fact  were  otherwise,  have  shown  it  by  affidavit ;  or  be 
might  have  availed  himself  of  the  alternative  offered  by  the  6th  rule. 

CoLTMAN,  J.  I  think  there  is  reasonable  ground  for  a  surmise  that 
these  two  counts  are  a  mere  splitting  up  of  the  same  contract,  and  con- 
sequently an  express  violation  of  the  rule.  The  first  example  given 
seems  to  me  to  be  closely  applicable, — "  Counts  founded  upon  the  same 
contract,  described  in  one  as  a  contract  without  a  condition,  and  in 
another  as  a  contract  with  a  condition,  are  not  to  be  allowed  ;  for,  they 
are  founded  on  the  same  subject-matter  of  complaint,  and  are  only  varia- 
tions in  the  statement  of  one  and  the  same  contract."  This  is  just  a 
case  in  which  two  counts  might  be  allowed,  upon  the  plaintiff's  satisfying 
the  judge  that  some  distinct  subject-matter  of  complaint  was  bond  fide 
intended  to  be  established  in  respect  of  each  count.  But  that  he  did  not 
choose  to  do. 

Maule,  J.  I  also  think  the  order  of  my  brother  Williams  was  well 
made.  The  language  of  the  6th  rule, — "  Where  more  than  one  count, 
*9681  '  ®^^^^  ^^^^  *been  used  in  apparent  violation  of  the  preceding 
■*  rule,  &c., — is  equivocal.  "  Apparent  violation"  may  mean  that 
the  two  things  may  be,  and  clearly  appear  to  be,  the  same, — as  in  the 
expression  "  heir  apparent  ;"(a)  or, — as  more  popularly  used, — that  they 
ippear  to  be  the  same,  whether  they  are  so  or  not.  In  the  new  rules  the 
expression  is  evidently  used  in  the  latter  sense  ;  and  means  this, — that 
if  the  two  counts  be  such  that  any  person  conversant  with  pleading,  look- 
ing at  them,  would  say  that  they  are  founded  on  the  same  subject-matter 
of  complaint,  the  5th  rule  is  violated.  The  language  of  the  6th  rule  con- 
firms this  view.  I  think  it  is  quite  clear  that  two  counts  have  been 
resorted  to  here  for  the  purpose  of  avoiding  the  difficulty  of  amendment. 
The  power  of  amendment  given  by  the  statute  3  &  4  W.  4,  c.  42,  s.  28, 
does  not,  in  practice,  supply  the  place  of  a  plurality  of  counts,  as  it  was 
intended,  and  recited  in  the  new  rules,  to  do.  Still,  for  ^h(^  reasons 
already  given,  I  am  of  opinion  that  the  rule  should  be  refused. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  these 
two  counts  are  founded  on  the  same  contract,  and  on  the  same  breach  of 
it,  merely  with  a  different  statement  of  damage.  Rule  refused. 

(a)  The  term  "  heir  apparent*'  was  formerly  understood  in  a  less  absolute  sense,  and  was  asod 
so  as  to  include  an  "heir preiumptivt," 


7  MANNING,  GRANGER,  &  SCOTT.  969 


*BUTLER  V.  FROST  and  Another.    June  2.         [*969 

Upon  a  motion  for  jodgment  m  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  after  notice,  the 

affidayit  need  not  allege  that  due  notice  of  trial  bae  been  given. 
It  ia  no  objection  to  a  rule  for  judgment  aa  in  case  of  a  nonsuit,  founded  on  an  omission  to  proceed 

to  trial  pursuant  to  a  notice,  that  such  notice  was  given  at  an  earlier  period  than,  /or  anything 

•Aoim  by  the  defendant,  it  need  have  been  given. 

WiLKlNS,  Serjt.,  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
upon  the  ordinary  affidavit,  stating  that  issue  was  joined  on  the  2d  of  May, 
and  notice  of  trial  given  on  the  part  of  the  plaintiff  for  the  sittings  after 
last  Easter  term,  at  Westminster,  and  that  the  plaintiff  did  not  proceed 
to  trial  pursuant  to  the  notice. 

JET.  Coles  now  showed  cause.  The  affidavit  upon  which  the  motion  is 
founded,  is  insufficient :  it  does  not  state  that  due  notice  of  trial  was  given ; 
nor  does  it  negative  that  the  cause  was  not  tried,  by  reason  of  its  having 
been  made  a  remanet.  Issue  was  not  joined  until  the  2d  of  May,  and 
the  sittings  commenced  on  the  9th  :  there  was,  therefore,  not  time  for 
the  proper  notice  of  trial.  In  Ranger  r.  Bligh,  5  Dowl.  P.  C.  235,  2 
Harr.  &  W.  299,  it  was  held,  that,  if  a  plaintiff  gives  notice  of  trial  for 
a  sitting  earlier  than  is  necessary  by  the  practice  of  the  court,  and  after- 
wards gives  another  notice  of  trial  for  a  later  sitting,  but  which  is  still 
within  due  time,  the  defendant  is  not  entitled  to  judgment  as  in  case  of  a 
nonsuit,  although  the  plaintiff  has  not  proceeded  to  trial  under  his  first 
notice,  nor  countermanded  it. 

Wilde,  C.  J.  We  cannot  intend  that  the  notice  of  trial  was  irregular. 
The  defendant  was  probably  under  terms  to  take  short  notice.  If  there 
was  anything  to  justify  the  plaintiff  in  treating  the  notice  he  gave  as  a 
nullity,  he  should  have  shown  it. 

Coles  producing  an  affidavit  of  excuse, 

Rule  discharged  on  a  peremptory  undertaking. 


♦BUTLER  V.  FOX.    June  8.  [*970 

A  declaration  on  a  policy  of  assurance  from  Baltimore  to  Liverpool,  alleged  a  loss  by  perils  of 

the  sea. 
Th«  ooart  refused  to  allow  the  renue  to  be  changed  from  the  southern  dirision  of  Lancashire  to 

London,  upon  the  usual  affidavit  that  the  cause  of  action  arose  in  London  and  not  elsewhere, 

the  declaration  showing  that  such  statement  could  not  be  correct; — although  the  policy  was 

effected  in  London,  and  the  loss  was  payable  there. 

This  was  an  action  upon  a  policy  of  insurance  on  goods  "  at  and  from 
Baltimore  to  Liverpool."  The  declaration  alleged  a  total  loss  by  perils  of 
the  sea,  and  assigned  for  breach  the  non-payment  of  the  amount  insured. 
The  venue  was  laid  in  Soinh  Lancashire. 

James  Wildey  upon  an  affidavit  that  "the  plaintiff's  cause  of  action 
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(if  any)  arose  in  the  city  of  London,  and  not  in  the  8oathem  division  of 
the  county  of  Lancaster,  or  elsewhere  out  of  the  city  of  London,"  moved 
to  change  the  venue  to  London.     [Wilde,  C.  J.     How  can  the  cause 
of  action  upon  a  policy  of  insurance  be  said  to  arise  in  London  and 
not  elsewhere  ?]     The  cause  of  action  would  be  the  non-payment  of  the 
money ;  and  it  is  the  course  of  business  to  pay  in  London  all  losses  on 
policies  effected  in  London.    Formerly,  it  was  the  practice  not  to  change 
the  venue  in  actions  upon  written  contracts :  but  in  Mondel  r.  Steele,  8 
M.  k  W.  640,(a)  Parke,  B.,  in  delivering  the  judgment  of  the  court 
of  Exchequer,  after  reviewing  the  authorities,  says  :  "  We  think  it  can- 
not be  laid  down  as  a  general  proposition,  that  the  venue  is  not  to  be 
changed  in  actions  upon  contracts  appearing  by  the  declaration  to  be  in 
writing.     There  does  not  seem  to  be  any  principle,  and  but  little  prece- 
dent, in  support  of  so  extensive  an  exception  to  the  general  rule,  which, 
in    conformity   with  the  statute   law,  is,  that  actions  should   be   tried 
where  the  causes  of  action  arise :  and  the  exceptions  to  that  rule  should 
*97n  ^^^  ^^  *^^^  readily  extended.     We  think,  that,  in  all  actions  on 
■*  contracts,  though  in  writing,  except  on  specialties,  bills,  and  notes, 
the  venue  may  be  changed  upon  the  usual  affidavit  being  made.     At  all 
events,  it  may  be  changed  in  an  action  on  such  a  contract  as  this,(6) 
which  is  to  be  performed,  not  anywhere,  but  in  a  particular  place,  and  for 
the  breach  of  which  the  cause  of  action  arises  wholly  in  one  county." 
And  in  Martin  v,  Daws,(c')  the  same  learned  judge  expressed  an  opinion, 
that,  "since  the  case  of  Mondel  v.  Steele,  it  was  to  be  considered  that 
the  rule  which  prohibited  the  change  of  venue,  applied  only  to  actions  of  ■ 
debt  or  covenant  on  a  specialty,  and  to  bills  or  notes,  and  therefore  not  to 
an  action  upon  an  award,  which,  although  under  seal,  was  not  a  spe- 
cialty."   [Wilde,  C.  J.    There  certainly  has  been  a  very  general  impres- 
sion that  the  venue  cannot  be  changed  in  an  action  on  a  policy  of  insurance. 
The  question  is  whether  the  recent  cases  have  had  the  effect  of  altering 
the  practice  in  this  respect.]     The  court  will  take  it,  upon  the  affidavit,  as 
sworn,   that  the  cause  of  action  arose  in  London,  and  not  elsewhere. 
[Maule,  J.    Cailland  v.  Champion,  7  T.  R.  205,  was  an  action  on  a  policy 
of  insurance  on  the  life  of  a  person  who  had  lately  died  in  Scotland ; 
and  it  was  brought  in  Middlesex.     The  defendant  changed  the  venue  to 
London,  on  the  usual  affidavit  that  the  cause  of  action  arose  wholly  in 
London :  after  which,  a  rule  was  obtained,  calling  on  the  defendant  to 
show  cause  why  the  former  rule  for  changing  the  venue  to  London  should 
not  be  discharged,  on  the  ground  that  the  venue  had  been  improperly 
removed  to  London,  because  the  fact  sworn  to  by  the  defendant  could 
not  possibly  be  true,  namely,  that  the  whole  cause  of  action  arose  in  Lon- 
♦9721  ^^"'  ^^^  party  whose  life  *wa8  insured  having  died  in  Scotland. 
And  the  court  were  of  opinion  that  the  venue  should  not  have  been 

(o)  Vide  6  Mao.  Or.  k  S.  484. 

(6)  To  build  a  ship  for  the  plaintiff  at  LiyerpooL 

'c)  14  M.  k  W.  734.  S.  C.  (but  where  this  dietwn  does  not  appear),  1  D.  A  L.  279. 
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originally  removed  from  Middlesex  to  London,  for  the  reason  above  men 
tioned.  That  is  a  judicial  decision  that  such  an  affidavit  as  this  could  not 
possibly  be  true.  Substituting  the  death  of  the  assured  in  the  one  case 
for  the  loss  of  the  ship  in  the  other,  Cailland  v.  Champion  is  on  all  fours 
with  this  case.  Wilde,  C.  J.  That  case  also  shows  that  the  loss  is  the 
cause  of  action.]  The  question  is  whether  that  case  is  good  law,  or  is 
applicable  on  the  present  occasion. 

WiLDB,  C.  J.  There  may  possibly  be  cases  in  which  the  facts  which 
would  show  the  statement  in  the  affidavit  to  be  incorrect,  may  not  appear. 
But  when, — as  is  required  in  ciCses  of  this  sort, — the  declaration  is  pro- 
duced, we  must  look  at  it  to  see  if  the  affidavit  is  warranted.  Without 
saying  whether  or  not  the  venue  may  in  any  case  on  a  policy  of  insur- 
ance be  changed  upon  the  ordinary  affidavit,  let  us  see  what  are  the  facts 
of  this  case.  Here  is  a  policy  upon  goods  at  and  from  a  foreign  port  to 
a  port  in  this  country,  and  a  los^  happening  on  that  voyage.  •  We  are 
not  to  assume  a  possible  case,  but  must  suppose  that  the  loss  occurred 
according  to  the  ordinary  course.  The  declaration  charges  a  breach  in 
the  non-payment  of  tlje  money.  It  is  said  that  the  non-payment  of  the 
money  is  the  whole  cause  of  action.  But  is  that  so  ?  The  matter  is  not 
res  Integra;  for,  it  appears  to  h'ave  been  decided  by  the  court  of  ICing'i 
Bench,  so  long  ago  as  in  the  time  of  the  7th  Term  Reports,  that,  where 
an  assured  upon  a  life-policy  made  in  London,  died  in  Scotland,  an  affi- 
davit that  the  whole  cause  of  action  arose  in  London  was  not  true.  There 
have  been  many  cases  since  in  which  it  would  have  been  very  convenient 
to  change  the  venue,  if  it  could  have  been  done.  I  have  myself  been 
♦concerned  in  several.  •  But  I  have  always  Considered  that  it  r*o73 
could  not  be  allowed.  We  start,  therefore,  with  a  distinct  au- 
thority against  this  application :  and  no  one  of  us  can  recollect  or  dis- 
cover a  case  that  looks  the  other  way.  Martin  v.  Daws  is  a  very  strong 
case.  That  was  an  action  of  assumpsit  for  not  surrendering  to  the  plain- 
tiff  certain  copyhold  premises,  pursuant  to  an  award, — which  was  much 
the  same  as  if  it  had  been  a  direction  to  pay  money.  The  venue  was 
laid  in  London.  A  motion  was  made  to  change  it  to  Sussex,  on  the 
usual  affidavit  that  the  cause  of  action  arose  in  that  county ;  and  it  waa 
contended  that,  as  the  action  was  not  on  an  awards  the  case  was  not 
within  any  rule  which  prevented  the  venue  from  being  changed  in  such 
actions,  and  which  applied  only  to  cases  where  the  mere  production  of 
the  instrument  entitled  the  plaintiff  to  recover :  and  that,  even  if  the 
action  had  been  on  an  award,  Mondel  v,  Steele  was  an  authority  to  show 
that  the  venue  might  be  changed  in  such  an  action.  Upon  granting  the 
rule,  Parke,  B.,  expressed  the  opinion  which  has  already  been  adverted 
to.  The  rule  having  been  granted  to  change  the  venue,  an  application 
was  afterwards  made  to  discharge  it,  on  the  ground  that  the  case  was  not 
one  in  which  the  venue  could  be  changed  on  the  ordinary  affidavit.  After 
\rgument,  the  court  held  that  the  action  was  an  action  on  the  award, 
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within  the  meaning  of  the  rule :  and  Lord  Abinger,  C.  B.,  said :  "  We 
cannot  take  the  law  from  the  casual  expressions  of  judges,  but  must  look 
to  decided  cases.  The  case  of  Stanway  v.  Heslop,  3  B.  &  G.  9,  4  D.  &; 
B.  635,  is  a  direct  authority  that  the  courts  will  not  change  the  venue 
in  an  action  on  an  award.  Abbott,  C.  J.,  there  says,  '  There  is  not  any 
case  deciding  that  the  venue  may  be  changed  in  an  action  on  an  award, 
*Q7in  *^^'  ^^  *^®  contrary  has  been  held  *in  the  court  of  Common  Pleas,' 
J  —alluding  to  Whitburn  v.  Staines,  2  Bos.  &  Pull.  355,— 'We 
think  it  best  that  the  practice  of  this  court  should  be  conformable  to  that 
decision.'  I  think  the  practice  has  been  settled  by  those  decisions." 
It  appears  to  me  that  that  case  distinctly  recognises  the  principle  which 
is  applicable  to  the  present.  No  authority,  therefore,  having  been  cited 
in  support  of  the  motion,  and  there  being  authorities  that  strike  me  as 
satisfactory  the  other  way,  I  am  of  opinion  that  no  rule  should  be  granted. 

Maule,  J.  I  do  not  think  that  this  rule  should  be  refused  upon  the 
ground  that  the  venue  cannot  be  changed  in  an  action  upon  a  policy  of 
assurance ;  although  that  seeQis  formerly  to  have  been  the  inclination  of 
the  courts,  probably  because  policies  were  usually  under  seal.  It  was 
thought,  that,  in  the  case  of  specialties,  it  could  not  properly  be  predi- 
cated that  the  whole  cause  of  action  arose  in  a  particular  place.  Still, 
that  only  remits  it  to  the  general  class  of  cases  in  which  the  venue  may 
be  changed.  The  courts  very  wisely  and  properly  require  in  these  cases, 
not  merely  an  affidavit  that  the  cause  of  action  arose  in  the  county  or 
place  to  which  it  is  sought  to  change  the  venue,  and  not  elsewhere,  bat 
that  the  order  be  made  upon  reading  the  declaration.  The  authorities, 
it  seems,  show  that  deponents  may  be  found  ii^ho  are  bold  enough  to 
swear  that  the  whole  cause  of  action  upon  a  policy  of  assurance  arises  in 
the  place  where  the  policy  was  made  and  the  money  is  payable.  In 
Gailland  v.  Champion  the  Court  of  King's  Bench  held,  that,  in  an  action 
upon  a  life  policy,  where  the  party  had  died  in  Scotland,  it  could  not 
properly  be  l^worn  that  the  whole  cause  of  action  arose  in  London,  where 
*97^1  the  policy  was  effected.  Wljat  *conscientiou8  man  could  think 
-*  of  swearing  that  the  whole  cause  of  action  upon  a  sea  policy  arose 
in  London,  where  the  voyage  was  from  a  foreign  port  to  Liverpool,  and 
the  vessel  never  came  within  a  thousand  miles  of  London  ?  Looking  at 
the  declaration,  the  affidavit  in  this  case  cannot  possibly  be  true. 

Cresswsll,  J.  I  am  of  the  same  opinion.  Looking  at  the  declara- 
tion, it  appears  that  the  deponent  has  made  a  mistake  in  supposing  that 
the  cause  of  action  arose  in  the  city  of  London  and  hot  elsewhere. 

y.  Williams,  J.,  concurred.  Rule  refused* 
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HILL  t>.  EEMPSHALL.    May  80. 

When  land  U  demised  subject  to  &  conditioB  for  re-entry  on  default  in  payment  of  the  rent»  Um 
right  of  re-entry  does  not  aocrae  nntii  the  rent  has  been  duly  demanded. 

Trespass.  The  declaration  stated  that  the  defendant,  on  the  5th  of 
June,  1847,  with  force  and  arms,  broke  and  entered  a  certain  dwelling 
house  of  the  plaintiff,  situate  No.  2,  Queen's  Terrace,  Queen's  Road, 
Bayswater,  in  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
and  then  and  there  ejected  and  expelled  the  plaintiff  and  her  servants 
from  the  possession  and  enjoyment  of  the  said  dwelling-house,  and  kept 
and  continued  them  so  ejected  and  expelled  for  a  long  time,  to  wit,  for 
the  space  of  four  days ;  whereby  the  plaintiff,  during  all  that  time,  lost 
and  was  deprived  of  the  use  and  benefit  of  the  said  dwelling-house ;  and 
was  put  to  great  inconvenience  and  much  expense,  to  wit,  50/.,  in 
♦procuring  and  removing  to  another  residence  for  herself  and  p^Q^R 
family  ;  and  other  wrongs,  &c.  L 

Hea, — that,  before  the  plaintiff  became  and  was  possessed  of  the  said 
dwelling-house  in  which,  &c.,  and  before  the  said  time  when,  &c.,.  to  wit, 
on  the  2d  of  March,  1847,  the  defendant  demised  the  said  dwelling-house 
in  which,  &c.,  to  one  Mary  Elizabeth  Raybot,  to  hold  the  same  to  her 
the  said  Mary  Elizabeth  Raybot  from  the  25th  of  March,  1847,  for  the 
term  of  three  years  then  next  following,  at  a  certain  rent,  to  wit,  65Z., 
payable  quarterly,  to  wit,  on  the  24th  of  June,  the  29th  of  September, 
the  25th  of  December,  and  the  25th  of  March,  in  each  year  of  such  tenancy, 
and  upon  condition,  that,  if  default  should  be  made  in  payment  of  such  rent 
as  aforesaid,  it  should  be  laVful  for  the  defendant,  within  twenty-one  day»^ 
to  enter  into  and  take  possession  of  the  said  dwelling-house  and  premises  in 
which,  &c. :  that  the  said  Mary  Elizabeth  Raybot  held  and  enjoyed  the  said 
messuage  under  and  by  virtue  of  the  said  tenancy ;  and  that  the  said  ten- 
ancy therein  continued  until,  and  was  subsisting  at,  the  said  time  when,  &c. : 
that,  before  the  said  time  when,  &c.,  to  wit,  on  the  24th  of  June,  1847,  a 
certain  sum  of  money,  to  wit,  16Z.  5«.  of  the  rent  aforesaid,  for  a  certain 
time,  to  wit,  one  quarter  of  a  year  of  the  said  tenancy,  ending  on  a  cer- 
tain day,  to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was  due 
and  in  arrear  from  the  said  Mary  Elizabeth  Raybot,  and  at  the  said  time 
when,  &c.,  remained  in  arrear  and  unpaid,-— of  all  which  the  plaintiff, 
before  and  at  the  said  time  when,  &c.,  had  notice :  that  the  plaintiff 
became,  and  at  the  said  time  when,  &c.,  was  possessed  of  the  said  dwell- 
ing-house in  which,  &c.,  as  assignee  of  the  said  Mary  Elizabeth  Raybot, 
and  of  the  said  tenancy  in  this  plea  aforesaid,  and  of  the  said  interest  of 
the  said  Mary  Elizabeth  Raybot  in  the  said  tenancy  and  the  said  dwell- 
ing-house *in  which,  &c. :  and  that  thereupon  the  defendant  after- 


wards, and  within  twenty-one  days  from  the  time  when  the  said 
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last-mentioned  arrear  of  rent  became  and  was  due  and  payable,  to  wit. 
at  the  said  time  when,  &c.,  the  same  being  then  unpaid,  entered  into  the 
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said  dwelling-house  in  which,  &c.,  the  outer  door  thereof  being  then 
open,(a)  to  take  possession,  and  did  then  take  possession  thereof,  for  the 
non-payraent  of  the  said  last-mentioned  rent,  as  he  lawfully  might  for 
tl^  cause  aforesaid ;  which  were  the  supposed  trespasses  in  the  declaration 
mentioned, — verification. 

Special  demurrer,  assigning  for  causes — that  it  is  not  alleged  in  the 
said  plea  that  any  demand  of  the  rent  was  ever  made  of  the  plaintiff,  or 
on  the  said  premises,  before  the  said  entry  of  the  defendant,  and  that, 
without  such  demand  duly  made,  the  defendant  has  no  right  of  re-entry 
under  the  said  agreement, — that  the  plea  should  have  shown  a  forfeiture 
at  common  law  of  the  said  term  previous  to  the  said  entry  of  the  defend- 
ant,— that  the  plea  should  have  disclosed  the  commencement  of  the 
defendant's  estate,  in  order  that  the  plaintiff,  in  reply,  might  have  shown 
the  defendant's  estate,  at  the  time  of  the  making  of  the  demise,  to  have 
passed  away  from  him,  or  to  have  ceased  or  determined, — that  the  said 
plea  is  ambiguous  and  uncertain,  in  this,  that  it  is  ambiguous  whether 
the  defendant  intends  to  rely  on  a  forfeiture  of  the  said  term,  in  which 
case  a  demand  of  the  rent  ought  to  have  been  averred,  or  a  right  to 
enter  and  take  possession  of  the  said  premises  for  any  temporary  or 
other  purpose, — and  that,  as  the  said  plea  is  framed,  the  plaintiff  cannot 
safely  reply  thereto,  &c.     Joinder  in  demurrer. 

*Q781  *JPetersdorffj  in  support  of  the  demurrer.  At  common  law,  a 
demand  of  the  rent  prior  to  a  re-entry  for  condition  broken,  was 
indispensable :  and  the  reason  is  obvious,  viz,  that  the  tenant  should 
have  an  opportunity  of  tendering  the  rent.  In  Comyns's  Digest,  (&)  it 
is  laid  down,  that,  *'  in  all  cases  of  a  subject,  where  an  estate  is  upon 
condition  to  be  void  for  non-payment  of  rent,  the  condition  will  not  be 
broken  if  the  rent  be  not  demanded.((r)  Though  it  appears  that  the 
party  was  not  ready  to  pay,  if  a  demand  had  been  made.((2)  Though 
the  condition  be  upon  a  lease  for  years.  (6)  So,  if  there  be  a  lease  and 
a  nomine  p<en«  for  non-payment  of  rent,  the  rent  must  be  demanded 
before  he  is  entitled  to  the  nomine  poense.**{ff)  This  common  law  rule 
has  never  been  in  any  degree  qualified.  It  is  true,  that  the  lessor  might 
have  expressly  stipulated  for  a  right  of  re-entry  without  demand, — as  in 
Kavanagh  v.  Gudge,  5  M.  &  G.  726,  6  Scott,  N.  R.  508 ;  7  M.  &  G. 
316,  7  Scott,  N.  R.  1025  ;  but  he  has  not  done  so.  [Maule,  J.  If  he 
lets  the  twenty-one  days  elapse,  he  cannot  enter.]  All  that  was  to  be 
ascertained,  was,  on  what  day  the  rent  became  due.  This  might  hare 
been  a  good  plea,  under  the  statute  4  G.  2,  c.  28,  s.  2,— one  of  the  ob- 

(a)  QfUBre,  the  necessity  for  this  allegfttion. 

(6)  Title  Hent  (D.  3).     And  see  Viner's  Abridgment,  title  J?efi(  (I.). 

(c)  Citing  Co.  Litt.  201  bj  Molinenx  v,  MoUn«»nx,  Cro.  Jac  145. 

(d)  Citing  RoL  Abr.  458, 1.  17,  22  (1  Roll.  Abr.  45S,  pL  3,  5). 

(e)  Citing  H&nson  v.  Norcliffe,  Hob.  331,  Sir  W.  Jones,  9;  Amphtmt  v.  Pihner,  Hob.  331. 

(g)  Citing  Rol.  Abr.  459, 1.  25  (1  Roll.  Abr.  459,  pL  3,  translated  5  Vin.  Abr.  262,  pL  3) ;  Mamd 
V.  Gregory,  7  Co.  Rep.  28  b ;  arobham  v.  Thomborongh,  Hob.  82 ;  Howell  «.  Sambaok,  Hob. 
133  ;  Traoy  v.  Dutton,  Palmer.  208. 
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jects  of  which  was,  to  dispense  with  a  demand:  but  it  is  not  so  pleaded. 
[Maulb,  J.  From  what  time  does  the  entry  put  an  end  to  the  tenancy  ?] 
The  tenancy  would  cease  from  the  moment  of  entry  under  the  conditioi^. 
[Maulb,  J.  The  plea  would  be  good,  whether  the  defendant  had  a 
*right  to  enter  anadetermine  the  tenancy,  or  a  right  to  enter  t^q'ta 
and  hold  tiU  payment.] 

The  plea  is  ambiguous.  It  does  not  disclose  upon  what  ground  the 
defendant  relies  for  the  right  to  re-enter,  or  whether  his  entry  was  for 
the  purpose  of  putting  an  end  to  the  demise,  or  for  a  temporary  purpose. 
A  demand  may  not  be  necessary,  where  the  object  of  the  entry  is,  not 
to  determine  the  lease,  but  merely  to  enforce  the  payment  of  the  rent. 
[Maulb,  J.  No  points  have  been  delivered  on  the  part  of  the  defendant.] 

C.  Jones^  Serjt.,  contrd.  The  condition  in  this  lease  is  an  unusual 
one.  No  demand  was  necessary.  The  rent  was  payable  on  the  quarter 
days ;  and,  if  not  paid  on  the  day  on  which  it  accrued  due,  the  lessor 
had  a  right  to  re-enter  and  take  possession  at  any  time  within  twenty- ' 
one  days.  [Maulb,  J.  Does  the  entry  of  the  landlord  put  an  end  to 
the  lease  ?]  Yes.  [Maulb,  J.  Then  a  demand  was  requisite.]  The 
forfeiture  was  incurred  on  the  rent  being  unpaid  on  the  25th  of  June : 
it  was  a  complete  forfeiture,  on  the  landlord's  choosing  to  avail  himself 
of  it.  [Maulb,  J.  The  tenant  should  have  an  opportunity  of  paying 
the  rent,  by  having  it  demanded.]  He  might  create  the  opportunity, 
by  going  and  paying  it.  [Maule,  J.  Where  ?]  At  the  dwelling-house  or 
last  known  place  of  abode  of  the  landlord.  [Wilde,  C.  J.,  referred  to 
1  Williams's  Saunders,  p.  287,  n.  (16),  as  to  the  requisites  at  common 
law,  to  entitle  the  reversioner  to  re-enter ;  the  first  being,  a  demand  of 
the  rent,  (a)  Whether  a  demand  is  necessary  or  not,  must  depend  upon 
the  language  of  the  deed. 

Wilde,  C.  J.     This  is  a  pepfectly  plain  case.     The  plea  shows  a  de- 
mise upon  condition,  with  a  power  to  *the  lessor  to  re-enter  upon  r^goA 
condition  broken,  and  determine  the  lease.     The  plea,  however, 
showing  no  demand,  shows  no  justification  for  the  trespass  complained  of. 

The  rest  of  the  court  concurring.  Judgment  for  the  plaintiff. 

(a)  Citing  Bro.  Abr.  titl«  Demaunde,  19. 
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Where,  ib  desc^biBg  a  party  in  pleading,  a  single  letter  is  prefixed  to  his  sumanLB,  the  court  will 
intend  it  to  oe  bis  full  christian  name,  if  a  rowtl;  otherwise,  if  a  coMonant. 

in  a  count  upon  a  bill  of  exchange,  bj  endorsee  against  acceptor,  the  defendant  was  described  as 
"  John  M.  Knott :" — Held,  an  insufficient  description,  and  properly  taken  adrantage  of  by 
demurrer. 

Assumpsit.     The  first  count  of  the  declaration  stated  that  the  plain- 
tiSf  by  E.  S.  his  attorney,  complained  of  John  M.  Knott,  who  had  been 
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summoned  to  answer  the  plaintiff  by  virtue  of  a  writ  issued  on,  fce. : 
For  that  whereas,  on  the  26th  of  February,  1848,  William  Henry  Hyde 
q^ade  bis  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  order  of 
him  the  said  William  Henry  Hyde  the  sum  of  65/.  IO9.,  three  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commence- 
ment of  this  suit ;  and  the  defendant  then  accepted  the  said  bill ;  and 
the  said  William  Henry  Hyde  then  endorsed  the  said  bill  to  the  plain- 
tiff,— of  all  which  the  defendant  then  had  notice,  and  then  promised  the 
plaintiff  to  pay  him  the  amount  of  the  said  bill,  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  acceptance  and  endorsement,  &c. 

The  defendant  demurred  specially,  assigning  for  causes — ^that  the 
christian  name  of  the  defendant  is  not  fully  stated  and  set  forth  therein, 
*9811  ^^^  ^^^^  ^^^  ^defendant  is  therein  described  as  John  M.  Knott, 
and  with  that  initial  letter  M,  for  his  christian  name,  '^r  one  of 
his  first  names ; — that^  the  christian  name  or  first  names  of  iLe  defend- 
ant should  have  been  stated  and  set  forth  in  full,  or  else  the  plaintiff 
should  have  stated  a  sufficient  cause  or  excuse  for  not  so  stating  or 
setting  the  same  forth, — that  the  description  of  the  defendant  by  the 
said  name  of  John  M.  Knott,  and  with  that  initial,  is  improper, — and 
that  the  declaration  does  not  allege  the  full  christian  names  or  first 
names  of  the  defendant,  &c. 

Joinder  in  demurrer. 

Talfourdy  Serjt.,  in  support  of  the  demurrer.  The  description  of  a 
defendant  by  the  initials  of  his  christian  name  only  in  a  declaration,  is 
clearly  ground  of  demurrer,  except  in  those  cases  where  the  defect  is 
aided  by  the  12th  section  of  the  3  &  4  W.  4,  c.  42.(<i)  The  point  has 
been  repeatedly  discussed  and  distinctly  decided.  In  Appelmans  v. 
Blanch,  14  M.  &  W.  154,  the  omission  of  the  christian  name  of  a  person 
mentioned  in  pleading,  was,  in  the  absence  of  an  averment  of  excuse  for 
such  omission,  held  fatal.  In  Esdaile  v.  Maclean,  15  M.  k  W.  277,  in 
a  declaration  against  the  drawer  of  a  bill  of  exchange,  the  bill  was 
alleged  to  have  been  drawn  upon  "one  W.  Watson;"  and  it  was  held 
bad  on  demurrer,  for  not  showing  that  the  party  was  so  described  in  the 
bill  itself.  In  Levy  *v.  Webb,  9  Q.  B.  427,  the  declaration, — 
J  against  the  acceptor, — stated  that  "  one  J.  C.  Pawle"  made  his 
bill  of  exchange,  directed  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  "to  the  order  of  the  said  J.  C.  Pawle,"  &c.,  that  the 
defendant  "  accepted  the  said  bill,*'  that  "  the  said  J.  C.  Pawle"  endorsed 
it  to  the  plaintiff,  and  that  the  defendant  did  not  pay :  and  it  was,  in 

(a)  Which  enftcts,  ''ihat,  in  all  actions  upon  bills  of  exchange  or  promissory  notos,  or  '(her 
written  instruments,  any  of  the  parties  to  which  are  designated  by  the  initial  letter  or  Iett«n  or 
some  contraction  of  the  christian  or  first  name  or  names,  it  shall  be  sufficient  in  erery  afidavit 
to  hold  to  bail,  and  in  the  process  or  declaration,  to  designate  sueh  persons  by  the  same  iaitiai 
letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names,  instead  of  statiAg  tht 
ohristian  or  first  name  or  names  in  full." 
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like  manner,  held  bad.  So,  in  Gatty  v.  Field,  9  Q.  B.  431,  to  a  count 
upon  an  account  stated,  the  defendant  pleaded,  that,  a  horse-race  being 
about  to  be  run,  an  illegal  lottery  was  set  up,  upon  the  terms  that  the 
adventurers  therein  should  consist  of  seventy  members,  who  should  pAy 
15«.  each ;  that  "Mr.  Richards"  should  be  treasurer,  and  "Mr.  Selway*' 
the  secretary ;  that  the  names  of  the  horses  should  be  put,  on  separate 
cards,  in  one  box,  and  the  names  of  the  adventurers,  on  separate  cards, 
in  another  box ;  that  two  disinterested  persons  should  draw  these  cards 
by  chance,  one  from  each  box,  alternately ;  and  that  the  person  whose 
name  was  drawn  next  after  the  name  of  the  winning  horse,  should  be 
paid,  out  of  the  subscriptions,  24Z. :  the  declaration  then  proceeded  to 
aver,  that  the  plaintiff,  the  defendant,  and  others  became  adventurers, 
and  paid  the  same  sum  each  to  "  Jdr.  Selway*'  and  the  defendants ;  and 
that  the  plaintiff  became  the  winner,  &c. :  and  it  was  held,  on  special 
demurrer,  that  the  plea  was  bad,  for  not  stating  the  christian  names 
of  the  persons  therein  mentioned, — no  reason  being  assigned  for  the 
omission.  In  delivering  the  judgment  of  the  court  in  these  two  cases. 
Lord  Denhan  says :  "  The  question  reserved  for  our  consideration  in 
the  first  of  these  cases,  turned  upon  the  insertion  of  initials  only,  instead 
of  the  full  christian  names ;  in  the  second,  on  the  omission  of  christian 
names  and  substitution  of  *  Mr.*  And  we  are  of  *  opinion  that,  r*QOQ 
when  such  omission  or  substitution  is  made,  not  in  the  description 
of  some  written  instrument,  but  in  the  statement  of  a  transaction  be- 
tween the  parties,  on  which  the  action  turns,  it  is  good  ground  of  special 
demurrer.  We  must  presume  that  every  person  has  a  christian  name  ; 
and  it  ought  to  be  stated,  or  reason  assigned  for  the  omission."  In 
Turner  v.  Fitt,  3  Man.  Gr.  &  S.  701,  this  court  refused  to  set  aside  as 
frivolous  a  demurrer  assigning  for  cause  that  the  drawer  of  a  bill,  in  a 
count  by  endorsee  against  acceptor,  was  described  by  the  initials  of  his 
christian  name  only, — "I.  B.  Doe," — without  showing  that  he  was  so 
designated  or  described  in  the  bill :  and  they  came  to  a  similar  decision 
in  Nash  v.  Calder,  5  Man.  Gr.  &  S.  177,  where  the  declaration,  in  an 
action  by  endorsee  against  acceptor,  described  the  defendant  as  "  Wil- 
liam Henry  W.  Calder."  In  Lomax  v.  Landells,  6  Man.  Gr.  &  S.  577, 
the  description  of  a  party  as  "  I.  Shakspeare  Williams,"  was  held  suflS- 
cient :  but  the  ground  of  that  decision  was, — as  put  by  Maulb,  J., — 
that  "  a  vowel  which  is  in  itself  a  word,  and  may  be  pronounced  sepa 
rately,  may  be  a  name ;  though  a  consonant,  which  is  incapable  of  being 
pronounced  without  the  addition  of  a  vowel,  cannot."  And  in  Miller  v. 
Hay,  3  Exch.  14,  in  an  action  by  endorsee  against  acceptor  of  a  bill  of 
exchange,  the  count  was  held  bad  on  demurrer,  for  describing  the  defend- 
ant as  "W.  D.  Hay."  Parke,  B.,  there  says:  "The  defect  is  not  a 
wrong,  but  an  insufficient,  designation  of  the  defendant,  and  bad  on  the 
face  of  the  declaration.  Before  the  act  for  the  amendment  of  the  law, 
the  defendant  could  not  have  pleaded  a  misnomer  in  abatement,  if  so 
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described,  in  most,  if  not  all  the  cases,  as  he  could  not  have  truly  stated 
that  he  was  not  known  by  that  name ;  and  yet  it  was  a  defect  of  which 
^q^4-|  advantage  could  be  *taken  in  some  form,  and,  being  on  the  face 
of  the  declaration,  a  demurrer  is  the  proper  form."  [Maclk,  J, 
Sully,  in  his  Memoir8,(a)  makes  mention  of  a  French  nobleman  at  the 
court  of  Henry  III.,  named  Fran9oi8  d'O.,  lord  of  Fresnes.  It  would 
seem,  therefore,  that  &  name  may  consist  of  a  single  letter.] 

F.  Robinson,  contra.  The  argument  on  the  other  side  unwarrantably 
assumes  that  ^^  John  M.  Knott,"  means  ^^  John,*'  with  the  initial  of  a 
second  christian  name,  followed  by  a  surname.  It  may  be  a  part  of  the 
surname,  like  the  M.  in  M'Adam,  M'Donald,  M'Knight,  &c. ;  or,  the 
defendant  may  have  been  christened  "John  M."  [Maulb,  J.  I  think 
it  must  be  assumed  that  "  M."  is  an^initial :  it  can  have  no  sound  by 
itself.]  In  Lindsay  v.  Wells,  3  N.  C.  777,  4  Scott,  471,  this  court 
refused  to  set  aside  a  declaration,  on  the  ground  that  the  plaintiff  had 
therein  described  himself  as  "  Henry  H.  Lindsay."  In  Rust  v.  Ken- 
nedy, 4  M.  &  W.  586,  it  was  held,  that,  where  in  the  writ  and  declara- 
tion in  an  action  not  upon  a  written  instrument,  the  defendant  is  described 
by  the  initials  of  his  name,  the  only  remedy  is,  by  summons  to  amend, 
under  the  3  &  4  W.  4,  c.  42,  s.  11  ;(b)  and  the  court  will  not  set  aside 
the  proceedings  for  irregularity.  In  Braithewaite  v.  Harrison,  1  D.  & 
^  -.  L.  210,  where,  in  an  action  on  a  bill  of  exchange,  *by  the  endorsee 
■^  against  the  acceptor,  the  declaration  alleged  that "  One  J.  Bankes" 
made  his  bill,  &c.,  a  demurrer,  on  the  ground  that  the  christian  name  of 
Bankes  ought  to  have  been  set  out  in  full,  or  that  it  should  have  been 
alleged  that  he  was  designated  by  the  initial  letter  only  in  the  bill,  was 
set  aside  as  frivolous.  The  argument  on  the  other  side  assumes  that  "  E. 
M."  would  have  been  unobjectionable :  if  so,  this  is  a  mere  case  of  mis- 
spelling, which  would  not  amount  to  a  variance :  Williams  v.  Ogle,  2 
Stra.  889.  [Maule,  J.  There,  the  name  was  "  Segrave,"  instead  of 
"  Seagrave,^'  and  it  was  held  no  variance,  quia  idem  sonans,'] 

The  defendant  admits  by  the  form  of  the  demurrer  that  he  is  properly 
described  as  "John  M.  Knott,"  in  the  declaration.  This  clearly  would 
be  a  fatal  objection  to  a  plea  in  abatement :  Talland  v.  Germyn,  Comb. 
188;  Roberts  v.  Moon,  5  T.  R.  487;  Docker  v.  King,  6  Taunt.  652; 
Comyn's  Digest,  title  Abatement  (F.  17),  pi.  4.  [Cresswell,  J.  The 
authorities  you  cite  do  not  bear  out  your  position.  Maule,  J.  In 
truth,  you  are  demurring  to  the  demurrer.] 

(a)  Liv.  VII.     See  ftl«o  Moreri,  as  to  this  Pran9oi8,  sieur  d'O.  de  Fresnes  et  de  MaiOebois. 

(6)  Which  enacts  "  that  no  plea  in  abatement  for  a  misnomer  shall  be  allowed  in  anj  persona] 
action,  but  that,  in  all  cases  in  which  a  misnomer  would,  but  for  this  act,  have  been  by  law  plead> 
able  in  abatement  in  such  actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  b« 
amended,  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name,  upon  a  Judge's  snumona 
founded  on  an  affidavit  of  the  right  name ;  and,  in  case  such  summons  shall  bo  diacharged,  th* 
oostB  of  Booh  application  shall  be  paid  by  the  party  applying,  if  the  judge  shall  think  fit" 
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The  court  intimated  to  Robinson  that  he  might  amend  bis  declaration. 
This,  however,  he  declined  to  do. 

Talfourd,  Serjt.,  in  reply.  Braithewaite  v,  Harrison  is  overruled  by 
the  subsequent  decisions.  Nash  v,  Calder,  and  Miller  v.  Hay,  are  pre- 
cisely in  point. 

Wilde,  G.  J.  This  point  has  been  discussed  and  decided  upon  several 
occasions ;  and  the  result  of  the  cases,  is,  that  this  demurrer  is  weV 
founded,  and  must  prevail.  In  Nash  t;.  Calder,  this  court  intimated  a 
pretty  plain  opinion,  not  only  that  a  demurrer  to  a  *declaration,  r^no^ 
on  the  ground  that  the  defendant  had  been  described  therein  by  *" 
the  initial  of  one  of  his  christian  names,  was  not  frivolous,  but  that  it 
was  one  which  was  likely  to  succeed.  The  plaintiff  seems  to  have  very 
wisely  acted  upon  the  hint  so  gi^^en  ;  for,  nothing  more  was  heard  of  the 
case.  The  attention  of  the  court  was  in  that  case  drawn  to  tHe  very 
point  that  has  been  under  discussion  here ;  for,  there,  as  here,  there  was 
one  portion  of  the  christian  name  of  the  party  properly  set  out.  The 
court  of  Exchequer,  in  Miller  v.  Hay,  acted  upon  the  authority  of  Nash 
V.  Calder,  and  held  that  the  objection  was  properly  taken  advantage  of 
on  demurrer.  That,  I  think,  the  authorities  show  to  be  the  proper 
course. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Nash  v.  Calder, — upon 
which  the  court  of  Exchequer  rely  in  Miller  v.  Hay, — is  not  to  be  dis- 
tinguished from  the  present  case.  I  think  the  conclusion  come  to  in 
those  two  cases  w4s  correct. 

Maulb,  J.  The  statute  8  &  4  W.  4,  c.  42,  s.  12,  which  enables  a 
plaintiff,  in  declaring  on  a  bill  or  note,  or  other  written  instrument,  any 
of  the  parties  to  which  are  designated  by  initials  of  their  christian 
names,  so  to  designate  them  in  the  process  or  declaration,  assumes  that 
letters  are  used  as  initials  of  names.  Seeing,  therefore,  a  letter  before 
the  defendant's  name,  which  cannot  be  sounded  by  itself,  the  court  must 
treat  it  as  an  initial  letter.  The  rule  of  pleading  is,  that  the  name  of 
every  person  mentioned  in  a  declaration  or  plea,  must  be  fully  and  cor- 
rectly set  forth,  on  an  excuse  for  the  omission  alleged.  Here,  the  plain- 
tiff had  done  neither  the  one  nor  the  other.  Where  the  letter  used  is  a 
vowel,  which  is  vocalU  or  soiumSj  and  can  be  uttered,  the  courts  have — 
and,  I  think,  correctly, — been  astute  *to  discover  a  reason  for  r*QoiT 
not  allowing  a  demurrer  on  this  ground  to  succeed,  and  have  ^ 
assumed  it  to  be  possible  that  it  may  be  a  christian  name.  Here,  how- 
ever, the  letter  used  is  a  consonant,  consonans,  which  can  only  be 
sounded  with  the  aid  of  a  vowel,  and  consequently  cannot  fairly  be 
assumed  to  be  a  name  by  itself.  The  defendant's  name,  therefore,  is 
left  in  uncertainty  ;  and  that,  in  my  opinion, — adopting  the  view  of  the 
court  of  Exchequer,  in  Miller  v.  Hay,  founded  upon  the  previous  deci- 
sion of  this  court,  in  Nash  v.  Calder, — is  an  insufficient  designation  of 
the  defendant,  and  bad  on  the  face  of  the  declaration.     And  the  proper 
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waj  to  take  advantage  of  it  is  bj  demurrer.     I  therefore  am  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

Cresswell,  J.y  concurred.  Judgment  for  the  defendant. 


PENNELL  and  Others,  Assignees  of  BURTON,  a  Bankrupt,  v. 
STEPHENS.    Junei. 

An  intimation  given  hj  a  clerk  of  a  defendant b  attorney,  to  a  clerk  of  the  plaintilTs  attoraej^ 
that  the  defendant  haa  committed  an  aet  of  bankraptcj, — ^the  clerk  to  whom  it  ii  gtren  not 
being  shown  to  be  a  managing  clerk,  or  to  hare  commanicated  the  matter  to  his  principal, — 
ia  not  Buch  d  notice  ae  will  defeat  an  execntion,  under  the  proviA  in  the  2  4  3  Viet,  c  29, 
f.  1. 

Quare,  whether  a  notice  to  one  who  if  shown  to  be  a  managing  clerk  would  saflice  ? 

This  was  a  feigned  issue  to  try  whether,  at  the  time  of  the  seizure  of 
the  goods  of  one  Burton,  under  an  execution  at  the  suit  of  the  defendant, 
the  defendant  had  had  notice  of  an  act  of  bankruptcy  having  been  com- 
mitted by  Burton. 

*9881  ^^®  ^®°®  ^^  *"®^  before  Lord  Denman,  at  the  ♦spring  as* 
-^  sizes  for  Surrey,  in  1848.  The  facts  that  appeared  in  evidence 
were  as  follows  : — An  action  had  been  brought  by  Stephens  against  the 
bankrupt,  in  which  issue  had  been  joined  prior  to  the  6th  of  November, 
1847.  In  that  action,  one  Cox  acted  as  the  attorney  of  the  plaintiff, 
and  one  Lloyd  as  the  attorney  of  the  defendant.  On  the  6th  of  Novem- 
ber, Lloyd  addressed  a  letter  to  Cox,  as  follows : — 

"  Burton  ats  Stephens. 

"  Dear  Sir, — If  your  client  means  to  press  this  action,  Mr.  Burton 
must  go  into  the  Gazette.  Upwards  of  two-thirds  of  his  creditors  have 
consented  to  an  arrangement,  by  which  they  will  be  paid  their  full  de- 
mands, and  interest,  and  costs :  but  there  are  now  twenty  creditors  suing 
Mr.  Burton ;  and  I  am  pledged  to  the  others  not  to  allow  any  judgment 
to  be  obtained.  I  am  therefore  prevented  from  endeavouring  to  carry 
out  the  resolutions  come  to  by  the  creditors,  and  am  now  applying  to 
those  who  have  commenced  proceedings  against  Mr.  Burton,  to  induce 
them  to  come  in  with  the  rest.  In  the  event  of  their  not  doing  so,  I 
shall  feel  it  to  be  my  duty  to  lay  the  state  of  such  proceedings  before 
the  creditors :  and,  as  there  will,  in  the  event  of  the  suing  creditors  not 
abandoning  their  proceedings,  be  an  act  of  bankruptcy  committed  before 
any  verdict  can  be  obtained,  the  parties  will  have  to  pay  the.T  own  costs. 
Pray  write  me  that  your  client  will  do  as  the  rest." 

On  the  12th  of  November,  Lloyd  again  addressed  the  following  letter 
to  Cox : — 

"  Stephens  v.  Carr.     Same  v.  Burton. 

**  Dear  Sir, — Mr.  Carr  has  just  waited  upon  and  informed  me  that  the 
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plaintiff  in  these  actions  is  willing  *to  receive  the  amount  claimed  r*Qoq 
bj  him  by  instalments,  as  follows,  i.  e.  100?.  on  the  21st  of  De- 
cember,  50?.  on  the  21st  of  January,  1848,  60?.  on  the  2l8t  of  February, 
50?.  on  the  2l8t  of  March,  and  the  balance  on  the  21st  of  April.  Will 
you  be  kind  enough  to  say  per  bearer,  whether  I  may  take  out  a  sum- 
mons to  stay  upon  these  terms.  Of  course,  your  costs  will  be  provided 
for." 

A  summons  was  afterwards  taken  out  to  stay  the  proceedings,  and  an 
order  thereupon  drawn  up,  on  the  terms  proposed.  Subsequently,  a 
clerk  of  Mr.  Lloyd,  named  Rule,  called  at  the  office  of  Mr.  Cox,  and 
there  saw  the  clerk  who  had  attended  the  summons  on  behalf  of  Stephens, 
and  asked  for  further  time  to  pay  the  first  instalment :  Cox's  clerk  said 
he  would  speak  to  his  principal  about  it ;  whereupon.  Rule,  Lloyd's  clerk, 
said :  "  If  you  do  not  give  us  time,  you  will  have  notice  of  an  act  of 
bankruptcy.  Burton  has  committed  an  act  of  bankruptcy."  To  which 
Cox's  clerk  replied — '^  Has  he  ?  Perhaps  he  has  committed  several." 
"Yes,"  rejoined  Rule,  "he  ha9  committed  several." 

Rule,  who  was  called  as  a  witness,  admitted  that,  at  the  time  this  con- 
versation took  place,  he  did  not  know  that  Burton  had  committed  an  act 
of  bankruptcy ;  but  only  that  Cox  had  said  so  :  and  he  further  stated, 
on  cross-examination,  that  he  was,  at  the  time,  aware  that  notices  that 
an  act  of  bankruptcy  had  been  committed  by  Burton,  had  been  served 
upon  several  of  the  creditors  on  tne  18th  of  November. 

Judgment  was  signed  in  the  action  against  Burton  on  the  26th  of 
November,  and  execution  executed  on  the  27th.  On  the  3d  of  December,, 
the  execution-creditor  and  others  had  notice  of  an  act  of  bankruptcy  :  on 
the  8th  a  fiat  was  obtained  against  Burton ;  of  *which  Stephens  r^QQ/* 
had  notice  on  the  9th, — on  which  day  the  sale  took  place.  ^ 

On  the  part  of  the  defendant,  it  was  submitted  that  the  execution  was 
protected  by  the  2  &  3  Vict.  c.  29,  the  creditor  not  having  had  notice 
of  any  prior  act  of  bankruptcy  having  been  committed,  at  the  time  of 
the  levy. 

His  lordship,  however,  told  the  jury  that  the  conversation  between  the 
two  attorneys'  clerks  was  evidence  of  notice  to  Stephens  of  an  act  of 
bankruptcy  having  been  committed  by  Burton :  and  the  jury  thereupon 
returned  a  verdict  for  the  plaintiffs. 

Sheey  Serjt.,  in  Easter  term,  1848,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 
He  cited  Taylor  v.  Willans,  2  B.  &  Ad.  845. 

Bovill  and  WUe  showed  cause.  The  intimation  given  by  Rule,  Lloyd's 
clerk,  to  Cox's  managing  clerk,  was  clearly  notice  of  an  act  of  bankruptcy 
having  been  committed  by  Burton,  so  as  to  bind  Stephens,  the  client. 
It  was  not  necessary  that  the  notice  should  state  the  nature  or  particu- 
lars of  the  act  of  bankruptcy :  a  general  notice  that  the  party  "  had  com- 
mitted several  acts  of  bankruptcy,"  was  sufficient:  Udal  v.  Walton,  14 
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M.  k  W.  254.  Pollock,  G.  B.,  in  that  case  says,  ^^  In  the  case  of 
Conway  v.  Null,  1  Man.  Gr.  k  S.  643,  which  has  been  referred  to,  there 
was  merely  a  statement  of  circumstances  which  in  themselves  did  not 
amount  to  an  act  of  bankruptcy ;  it  was  not  a  mere  general  notice  that 
the  party  had  actually  committed  an  act  of  bankruptcy.  The  case  of 
Hocking  t*.  Acraman,  12  M.  &  W.  170,  is  not  at  all  opposed  to  thiB 
♦9911   *^^®^  ^^  ^^^  ^*^®*    Notice  of  a  docket  having  been  struck  merely 

-'  informs  the  party  that  another  person  haa  taken  a  certain  step 
which  is  adverse  to  the  debtor ;  the  commercial  world  gather  nothing 
from  that  fact,  except  that  some  person  has  made  a  certain  afSdavit. 
But  here  there  is  a  direct  notice  that  acts  of  bankruptcy  have  been  com- 
mitted ;  and  such  a  notice  is,  on  general  principles,  su£Scient  to  satisfy 
the  act  of  parliament.  There  would  be  great  inconvenience  in  putting 
any  other  construction  upon  it ;  for,  there  are  twenty  different  kinds  of 
acts  of  bankruptcy,  and  it  would  be  almost  impossible  to  state  with  accu- 
racy what  ought  to  be  the  form  of  notice  adapted  to  each  act  of  bank- 
ruptcy. Some  light  is  thrown  upon  this  point  by  the  former  statute,  of 
the  43  G.  3,  c.  135,  s.  3,  which  makes  the  issuing  of  a  commission  and 
the  striking  of  a  docket  notice  of  an  act  of  bankruptcy.  Now,  when  a 
docket  is  struck,  the  act  of  bankruptcy  is  not  stated ;  it  is  merely  stated 
that  the  party  is  a  bankrupt :  and  the  commission  itself  gives  no  more 
information  on  that  subject :  nor  is  the  specific  act  of  bankruptcy  made 
known  until  the  examination  takes  place.  I  think,  therefore,  on  princi- 
ple, that  there  has  been  in  this  case  su£Scient  notice  of  an  act  of  bank- 
ruptcy." In  Rothwell  v.  Timbrell,  1  Dowl.  N.  S.  778,  it  was  held,  that, 
if  an  act  of  bankruptcy  has  been  committed  by  a  trader,  by  making  an 
assignment  of  all  his  property  for  the  benefit  of  his  creditors,  and  infor- 
mation of  that  fact  is  communicated  to  the  attorney  of  an  execution- 
creditor,  previously  to  the  issuing  of  a  fi.  fa.  sued  out  by  such  attorney, 
it  is  sufficient  to  invalidate  the  execution,  as  against  the  assignees,  not- 
withstanding the  2  &  3  Vict.  c.  29,  s.  1,  and  although  the  fiat  issued 
after  the  writ  was  lodged  with  the  sheriff.  Colebidqe,  J.,  there  says  : 
"  The  words  of  the  statute  are,  *  provided  the  person  or  persons  at 
*9Q21  *^^^^®  ^^^^  ^^  ^^  whose  account  such  execution  shall  have  issued, 

-'  had  not  at,the  time  of  executing  or  levying  such  execution,  notice 
of  any  prior  act  of  bankruptcy.'  Now,  I  by  no  means  say,  that,  in 
every  case,  notice  to  or  knowledge  of  the  attorney  of  a  party  will  satisfy 
those  words :  but,  in  the  present  case,  the  notice  was  given  to  the  attor- 
ney in  the  cause,  when  he  was  acting  Jn  it  as  such.  He  was  the  same 
agent  as  issued  the  execution,  and  it  should  seem  issued  it  at  that  time 
in  consequence  of  the  information,  in  order  to  anticipate  the^a^  Under 
these  circumstances,  it  is  impossible,  I  think,  to  distinguish  between  him 
and  his  client."  A  notice  to  the  attorney,  then,  being  sufficient,  does 
not  a  notice  to  the  clerk  who  had  the  management  of  the  cause,  stand 
upon  the  same  footing  ?    [Gbesswbll,  J.    Have  you  any  authority  that 
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notice  to  an  attorney's  clerk,  is  notice  to  his  principal  ?]  In  Taylor  v. 
Willans,  2  B.  &  Ad.  845,  in  an  action  for  maliciously  indicting  the  plain- 
tiff for  perjury,  an  affidavit  made  by  the  plaintiff's  attorney *s  clerk,  was 
put  in  for  the  purpose  of  showing  that  those  who  conducted  the  pro- 
secution had  taken  means  to  prevent  a  person  becoming  bail  for  the 
plaintiff:  and  it  was  held  to  be  admissible,  without  calling  the  clerk  to 
prove  an  authority  from  his  master  to  make  an  affidavit.  "If,"  said  Lord 
Tenterden,  "  an  att#rney  leaves  the  conduct  of  a  cause  to  his  clerk, 
what  the  latter  does  therein,  binds  the  party,  as  much  as  the  act  of  the 
attorney  himself.  The  affidavit,  therefore,  was  receivable.**  [Wilde, 
C.  J.  It  was  part  of  the  proceedings  in  the  cause.]  In  Wilmott  v. 
Smith,  M.  &  M.  238,  a  tender  to  a  person  in  the  office  of  the  plaintiff's 
attorney,  who  was  referred  to  on  the  subject  by  a  clerk  in  the  office,  and 
refused  the  tender,  as  being  of  an  insufficient  sum,  was  held  to  be  a 
good  tender,  *without  showing  who  the  person  was.  [Wilde,  C.  ticqqq 
J.  Lord  Tenterdbn  there  inferred  from  the  circumstances,  that  ^ 
the  person  referred  to  had  authority  to  receive  the  money,  and  therefore 
held  that  a  tender  to  him  was  good.]  The  rule  respecting  privileged 
communications  extends  to  an  attorney's  clerk  acting  on  behalf  of  his 
master,  as  well  as  to  the  attorney  himself :  Taylor  v.  Forster,  2  G.  &  P. 
195 ;  Bowman  v.  Norton,  5  C.  &  P.  177.  And,  in  Standage  v.  Creigh- 
ton,  5  G.  &  P.  406,  it  was  held,  that,  where  the  clerk  of  an  attorney 
has  the  management  of  a  cause,  what  he  says  is  receivable  in  evidence, 
just  as  if  it  had  been  said  by  the  attorney  himself.  The  recent  case  of 
Pike  V.  Stephens,  17  Law  Journ.,  N.  S.,  Q.  B.  282, — which  will  proba- 
bly be  relied  on  for  the  defendant, — ^by  no  means  warrants  the  conclu- 
sion which  will  be  sought  to  be  drawn  from  it.  On  the  contrary,  that 
case  shows  that  a  notice  to  an  attorney*s  clerk  who  has  had  the  conduct 
of  the  cause  would  be  as  effectual  as  a  notice  to  the  attorney  himself. 
Besides,  in  that  case,  the  duty  and  authority  jof  the  attorney,  as  daminus 
litisj  was  at  an  end. 

Skee,  Serjt.,  and  Pearson^  in  support  of  the  rule.  The  question  is, 
how  far  the  statute  2  &  3  Vict.  c.  29,  is  to  be  extended  by  construction. 
In  Rothwell  v.  Timbrell,  it  was  decided  that  notice  of  a  prior  act  of 
bankruptcy  to  the  attorney  of  the  execution-creditor,  ^  notice  to  the 
.client.  But  the  principle  upon  which  that  case  proceeded,  is,  that  the 
attorney  is  put  in  the  client's  place,  and  is  necessarily  intrusted  with  an 
almost  unlimited  control  over  the  proceedings.  No  case  has  yet  carried 
^  it  any  further.  The  cases  that  were  cited  to  show  that  an  attorney's 
clerk  is  for  some  purposes  identified  with  the  attorney  himself,  are  alto- 
gether ^inapplicable.  An  act  done  by  a  clerk  who  has  the  ma-  r^goA 
nagement  of  the  cause,  in  the  progress  of  the  cause,  may  well 
bind  the  client.  That  is  all  that  Taylor  v.  Willans  decides.  Wilmot  v. 
Smith  raised  a  totally  different  question.  And  with  respect  to  Taylor 
V.  Forster  and  Bowman  v.  Norton,  it  is  to  be  observed  that  the  privilege 
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clerk  with  the  duty  of  repeating  it  to  his  ina8ter.(a)  It  appears  from 
Lord  Denman's  notes,  that  he  ruled,  at  the  trial,  that  the  notice  wa^ 
sufficient,  as  a  matter  of  law.  That  clearly  was  going  further  than  is 
warranted  by  the  authorities.  There  must,  therefore,  be  a  new  trial,  on 
the  ground  of  misdirection. 

CoLTMAN,  J.  It  seems  to  me  to  be  going  quite  far  enough,  to  hold 
that  notice  of  an  act  of  bankruptcy  having  been  committed,  given  to  the 
attorney  of  an  execution-creditor,  is  tantamount  to  notice  to  the  party 
himself.  It  has,  however,  been  so  decided,  and  no  doubt  on  good  grounds. 
But  it  would  be  going  one  step  further,  to'  hold,  that,  for  the  purpose  of 
receiving  notice,  the  managing  clerk  may  be  treated  as  the  representative 
*Q981  ^^  ^^^  employer.  Undoubtedly,  there  are  many  cases  'showing 
that  the  convenience  of  practice  requires  that  the  managing  clerk 
should  be,  in  a  great  degree,  looked  upon  as  representing  the  attorney 
himself.  Therefore,  if,  in  this  case,  the  clerk  to  whom  Rule  addressed 
himself  had  been  shown  to  be  Cox's  managing  clerk,  that  would  have 
given  rise  to  the  question  whether  notice  to  a  managing  clerk  would  in 
all  cases  suffice.  But  there  was  no  proof  that  he  was  such  managing 
clerk.  For  these  reasons,  I  think  the  rule  for  a  new  trial  should  be 
made  absolute. 

Maule,  J.  I  agree  with  the  rest  of  the  court,  that  no  such  notice  of 
an  act  of  bankruptcy  was  given  in  this  case  as  would  defeat  Stephens's 
execution.  It  seems  to  have  been  considered  at  nisi  prius,  and  ruled  as 
a  matter  of  law,  that  Cox*s  clerk  was  a  fit  recipient  of  notice.  I  agree 
with  my  brother  Coltman  that  it  was  some  extension  of  the  principle 
of  construction,  to  hold  that  notice  to  the  attorney  was  notice  to  the 
party.  In  the  present  case,  all  that  occurs  is  this, — a  clerk  of  Burton's 
attorney  goes  to  Cox's  office  with  an  account,  and  asks  for  an  extension 
of  time  for  payment  of  the  first  instalment  under  the  judge's  order ; 
saying  to  the  clerk  there,  "  You  had  better  give  us  time ;  for,  if  you  do 
not,  we  will  give  you  notice  of  an  act  of  bankruptcy,"  and  adding  that 
Burton  had  committed  several  acts  of  l)ankruptcy.  I  think  it  is  quite 
clear  that  Cox's  clerk  was  not  a  competent  person  to  receive  such  a  notice, 
and  therefore  that  there  ought  to  be  a  new  trial. 

Cresswell,  J.  I  also  think  the  learned  judge  was  not  right  in  taking 
upon  himself  to  determine,  as  a  matter  of  law,  that  the  notice  in  this 
case  was  sufficient :  and  upon  that  ground  I  concur  with  the  rest  of  the 
court  in  making  this  rule  absolute.  Rule  absolute. 

(a)  Especially  u  the  intimation  wu,  that  notioe  wwHd  U  giren. 


7  MANNING,  GRANGER,  4  SCOTT.  999 


*WILD  V.  HARRIS.     June  12.  [*999 

In  assumpsit  for  breach  of  promise  of  marriage,  tlie  declaration  stated,  that,  in  consideration 
that  the  plaintiff,  being  sole  and  unmarried,  at  the  request  of  the  defendant  had  promised  the 
defendant  to  marry  the  defendant  within  a  reasonable  time,  the  defendant  promised  the  plain- 
tiff to  marry  her  within  a  reasonable  time  ;  that  the  plaintiff,  confiding  in  the  promise  of  the 
defendant,  had  from  thenceforward  remained  sole  and  unmarried,  and  had  always,  until  she 
had  notice  that  the  defendant  was  married,  been  ready  and  willing  to  marry  him ;  that 
although  a  reasonable  time  had  elapsed  since  the  making  of  the  defendant's  promise,  yet  the 
defendant  had  not  married  the  plaintiff,  but,  on  the  contrary  thereof,  the  defendant,  at  the 
time  of  making  his  promise,  and  from  thenceforward,  had  been  and  still  was  married,  ^c.  • 
and  that  the  plaintiff  did  not  know,  at  the  time  of  the  defendant's  making  his  said  promise  to 
her,  nor  for  a  long  time  afterwards,  that  the  defendant  was  married: — 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a  sufficient  consideration 
for  the  defendant's  promise. 

Assumpsit  for  a  breach  of  promise  of  marriage. 

The  declaration  stated,  that,  on,  &c.,  in  consideration  that  the  plain* 
tiff,  being  sole  and  unmarried,  at  the  request  of  the  defendant,  had  then 
promised  the  defendant  to  marry  him  the  defendant  within  a  reasonable 
time,  he  the  defendant  then  promised  the  plaintiflf  to  marry  her  within  a 
reasonable  time :  Averment,  that  the  plaintiff,  confiding  in  the  said  pro- 
mise of  the  defendant,  had  always  from  thenceforward  remained  and  still 
was  sole  and  unmarried,  and  had  been  during  all  the  time  last  aforesaid, 
until  she  had  notice  that  the  defendant  was  married  as  thereinafter  men- 
tioned, ready  and  willing  to  marry  him,  the  defendant,  &c. ;  that,  although 
a  reasonable  time  had  elapsed  since  the  making  of  the  defendant's  pro- 
mise, and  before  the  commencement  of  the  suit,  yet  the  defendant  had 
wholly  neglected  his  promise,  and  had  not  married  the  plaintifif,  but,  on 
the  contrary  thereof,  the  defendant,  at  the  time  of  making  his  promise, 
and  from  thenceforward,  had  been  and  still  was  married  to  a  certain 
woman  whose  name  was  to  the  plaintiff  unknown,  then  and  still  being  the 
wife  of  the  defendant ;  and  that  she,  the  plaintiff,  did  not  know  at  the 
time  of  the  defendant's  making  his  said  *promise  to  her,  nor  for  r*i  aqa 
a  long  time  afterwards,  that  he  the  defendant  waa  married,  &c. 

At  the  trial  before  Maule,  J.,  at  the  sittings  in  Middlesex,  after  the 
last  Hilary  term,  a  verdict  was  found  for  the  plaintiff,  damages  10?. 

SuddleatonCy  in  the  following  term,  moved  for  a  rule  nisi  to  arrest  the 
judgment.  The  declaration  discloses  no  consideration.  The  plaintiff 
could  not  perform  her  promise, — which  is  the  only  consideration  alleged 
for  the  defendant's  promise.  [Wilde,  C.  J.  Will  not  the  detriment 
sustained  by  the  plaintiff  form  a  good  consideration  ?j  It  is  not  the  con- 
sideration alleged.  A  consideration  is  insufiBcient,  if  its  performance  be 
utterly  impossible :  Chitty  oh  Contracts,  4th  edit.  p.  67.  In  Harvy  v. 
Gibbons,  2  Lev.  161,  the  plaintiff  declared  that  he  being  bailiff  to  J.  S., 
the  defendant,  in  consideration  that  he  would  discharge  him  of  20L  due 
to  J.  S.,  promised  to  expend  40Z.  in  repairing  a  barge  of  the  plaintiff's : 
and  the  court,  upon  error  brought,  reversed  the  judgment  for  the  plain- 
tiff, the  consideration  being  illegal,  for,  the  plaintiff  could  not  diseharge 

VOL.  VII. — 77 


1000  WILD  V,  HARRIS.   T.  T.  18  i9. 

a  debt  due  Jto  his  master.  So,  in  Nerot  v.  Wallace,  3  T.  R.  17,  it  was 
held  that  a  promise  made  by  a  friend  of  the  bankrupt,  when  he  was  on 
his  last  examination,  that,  in  consideration  that  the  assignees  and 
commissioners  would  forbear  to  examine  him  touching  certain  sums 
which  he  was  charged  with  having  received  and  not  accounted  for,  he 
TiFOuld  pay  such  suras  as  the  bankrupt  had  received  and  not  accounted 
for,  was  void,  aa  being  against  the  policy  of  the  bankrupt  laws. 
Lord  Ken  YON  there  says :  "I  do  not  say  that  this  is  nudum  pactum : 
but  the  ground  on  which  I  found  my  judgment  is  this,  that  every  person 
*100n   ^^^'  ^^  consideration  of  some  advantage,  either  to  *himself  oi 

to  another,  promises  a  benefit,  must  have  the  power  of  conferring " 
that  benefit  up  to  the  extent  to  which  that  benefit  professes  to  go ;  and 
that  not  only  in  fact  but  in  law.'*  And  Ashhurst,  J.,  said :  "  In  order 
to  found  a  consideration  for  a  promise,  it  is  necessary  that  the  party  by 
whom  the  promise  is  made,  should  have  the  power  of  carrying  it  into 
effect ;  and  secondly,  that  the  thing  to  be  done  should,  in  itself,  be  legal." 
Possibly  the  defendant  might  have  rendered  himself  liable  to  an  action 
for  deceit,  in  falsely  representing  himself  to  be  a  single  man,  when  in 
truth  he  was  married.  J^Wilde,  C.  J.  How  can  we  say  that  the  per- 
formance of  the  defendant's  promise  was  absolutely  impossible  ?  His 
wife  might  have  died  before  the  lapse  of  a  reasonable  time.(a)]  The 
court  cannot  speculate  upon  such  a  possible  contingency.  In  Caines  r. 
Smith,  15  M.  &  W.  189,  the  declaration,  in  assumpsit  for  breach  of  pro- 
mise of  marriage,  stated,  that  the  defendant  promised  the  plaintiff  to 
marry  her ;  that  the  plaintiff  remained  and  still  was  sole  and  unmarried, 
and,  during  all  the  time  aforesaid,  was  ready  and  willing  to  marry  the 
defendant,  of  which  he  had  notice ;  yet  that  the  defendant  disregarded 
his  promise,  and  wrongfully  married  another  woman.  Upon  a  demurrer 
to  the  plea,  it  was  objected  to  tlie  declaration,  that  "  the  averment  that 
the  defendant  had  married  another  woman,  without  an  allegation  of  the 
lapse  of  a  reasonable  time  for  the  performance  of  his  agreement  with  the 
plaintiff,  does  not  show  a  breach  of  the  express  promise  stated  in  the  de- 
claration. The  defendant's  wife  may  die  before  the  lapse  of  a  reasonable 
time,  and  he  may  still  be  able  to  perform  his  contract  with  the  plaintiff." 
But  Alderson,  B.,  said :  "  Why  should  we  presume  that  the  wife  will 
die  before  the  lapse  of  a  reasonable  time,  or  in  the  lifetime  of  her  bus- 
*1 002T  ^^^^  •  ^^  ought  rather  to  presume  the  *continuance  of  the 
-*  present  state  of  things ;  and,  while  that  continues,  it  ia  clear 
that  the  defendant  is  disabled  from  performing  his  contract."  Here, 
the  promise,  being  to  do  an  illegal  thing,  is  absolutely  void.  The  de- 
fendant's disability  to  perform  his  promise  did  not  arise  by  matter  sub- 
sequent.    In  Comyn's  Digest,(6)  it  is  said,  that,  "  if  a  condition  be  to 

{a)Vi€Ui  port,  1004  (a). 

(6)  TiUo  Condition  (D.  2) :  eiting  1  Roll.  Abr.  240,  L  10  (a  misprint  for  1  RoU.  Abr.  420,  L  1^ 
-which. refers  to  Co.  Litt.  206  b),  translated  5  Vin.  Abr.  Ill,  pL  3. 


7  MANNING,  GBANGER,  &  SCOTT.  1002 

do  a  thing  which  by  no  means  can  be  done,  it  shall  be  said  Ut  be  an 
impossible  condition ;  as  to  go  from  London  to  Rome  in  three  hours." 
^^But,"  continues  Gomyns,  ^^if  the  condition  be  improbable,  and  out  of 
his  power  to  do,  yet  it  shall  not  be  said  to  be  impossible ;  as,  if  the  con- 
dition be,  that  a  married  man  shall  marry  such  a  woman ;  for,  it  is  pos- 
sible that  his  present  wife  may  die  before  him  and  the  other  woman. "(a) 
For  this  latter  position,  Lord  Chief  Baron  Comyns  cites  1  Roll.  Abr. 
419,  1.  45.(J)  RoUe  cites  40  Ass.  13,(c)  which  *is  no  authority  r^-iAAo 
at  all.((i)  [Ckesswell,  J.,  referred  to  Brooke's  Abridgment, (e) 
— "  Assise.  Feme  ssi,  et  infeffe  hoe  q  auoit  fern,  s  codic  q  il  luy  marriera ; 
le  feffee  infeffe  A.,  que  enfeff  B.,  q  infeffe  C,  q  infeffe  D. ;  le  priih  feffee 
deuie ;  le  fern  eni  s  D.  xvi.  &s  ap^  et  lent  bde,  car  ceo  est  admit  bo  condic, 
car  comt  q  le  feffee  ne  puit  marry  al  tep^ ;  del  feffemt,  unc  poet  estr  q  sa 
fern  deuiera,  et  doqj  il  puit  marry  le  fefferes ;  et  ideo  bon  condic,  et  lent 
congeable/'  Coltman,  J.  Is  there  any  authority  for  the  position,  that, 
where '  the  impossibility  to  perform  the  promise  at  the  time,  is  known 
only  to  the  defendant,  he  is  discharged  ?]  No  authority  to  that  precise 
effect  has  been  found.  [Cresswbll,  J.  There  is  nothing  impossible  or 
illegal  in  the  promise.  Is  the  defendant  absolved  from  his  engagement, 
because  it  turns  out  by  matter  subsequent,-^the  continued  life  of  the 
wife, — ^that  he  cannot  perform  it  ?]  In  Comyns's  Digest,(^)  it  is  said, 
that,  ^'if  a  condition  of  an  obligation  be  to  do  a  thing  '''which  is  r4ciAA4 
malum  in  ««,  the  condition  and  also  the  obligation  is  void :  as  to 

(a)  If  land  be  given  to  the  husband  of  A.  and  to  the  wife  of  B.,  and  the  heira  of  their  bodies, 
they  have  presently  an  estate-tail,  by  reason  of  the  possibility :  Co.  Litt  20  b,  25  b.  And  se« 
34  Ass.  pL  1,  T.  7  H.  4,  fo.  16,  pi.  9 ;  Chudleigh's  case,  1  Co.  Rep.  120. 

(6)  Title  (hndiiion  (C),  translated  5  Vin.  Abr.  110,  pL  1. 

(e)  **  Ua  asise  fait  por{  enfi  n  feme :  qui  pi'  nul  tort,  et  le  verdict  vient  et  dit,  eoment  la  feme 
fait  (seisie)  de  m  la  terf  en  sa  demen  come  de  fee,  et  de  m  la  terre  enfeoffa  u  J.  sor  codition  ql 
lay  dnist  predf  a  feme,  le  qi  J.  av  une  feme  a  ceo  temps ;  le  q'l  J.  enfeoffa  oust'  n  au^  et  il  onstf ; 
et  issint  plusours  feoffemta  tanq,le  pi'  ore  fViit  enfeoffs :  et  trove  fuit  q  oeluy  qai  prime)  fait  en- 
feoffe  ^  la  conditio,  ftiit  mort,  et  q  les  feoff.  Aier  oontinua  issint  per  xvi  ans ,  et  q  la  feme  eatra  am 
cey  q  est  ore  pi*.  £t  snr  ceo  ils  fuer  adjorn  a  W.,  ou,  p  aviso  de  touts  les  jostio,  fait  ag  q  le  pi' 
ne  prist  rie  p  son  bre,  eo  q  la  tre  fuit  touts  temps  charg  ove  la  conditio,  issint  Tent  congeable  pur 
la  conditio  enfreint^  e  q  mains  la  tn  tnlL'*  The  reporter  adds,  **  Qwgre  de  ittojudieio:  car,  coma 
semble,  laoodio  fait  void,  eo  q  le  feoffee  av'  feme  a  ceo  temps,  at  supra.     Ideo  quare," 

(d)  The  case  as  stated  eupra,  1002  (6),  to  have  been  decided  by  the  advice,  i,  e»  the  opinion! 
of  all  the  justices,  is  a  direct  authority  for  the  position  that  an  estate  made  by  a  woman  to  a 
married  man,  on  oondition  that  he  shall  marry  her,  is  determinable  by  re-entry  on  the  breach 
of  such  condition.  And,  in  abridging  this  case,  Lord  Brooke  adds  that  the  reason  why  this  was 
treated  as  a  good  condition,  was,  that,  although  the  feoffee  could  not  marry  the  feofforess  at  the 
time  of  the  feoffment,  yet  it  might  be  that  the  wife  would  die,  and  then  he  eonld  marry  her.  It 
is  true,  that,  in  the  Book  of  Assises,  the  reporter  says,  qucere  de  ieto  judicio,  because  it  seems  that 
the  condition  was  void,  the  feoffee  having  a  wife  at  the  time,  and  that  Lord  RoUe  consequently 
adds  "but  qnctrey"  to  his  abridgment  of  the  case.  Lord  Brooke,  however,  pays  no  regard  to  the 
doubt  expressed  by  the  old  reporter. 

(e)  Title  Conditionif  pL  119.    This  professes  to  be  an  abridgment  of  the  case  in  40  Ass.  13. 
(g)  Title  Condition  (D.  7),*  citing  Sir  F.  Moore,  477  (Pratt  v,  Phanner),  for  that  position,  and 

Co.  Litt.  266  b,  for  the  position,  that  an  obligation  with  oondition  to  kill  another,  is  void.  In  the 
case  in  Moore,  the  oondition  was,  "  to  accept  of,  use,  and  maintain 'the  said  Alice  as  his  lawflil 
wife."  The  defendant  pleaded,  that,  before  Alice  was  married  to  him,  she  was  married  to  ona 
Hawie,  who  is  still  alive,  ;}«r  qitod  ip»e  de  prcrdicta  Alicia  ut  de  uxore  •tia  legitimOf  aeceptare,  uti, 
vei  m<tnuienere  JHXia /ormam  eonditionie,  non  potuit." 
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maintain  and  use  such  a  one  as  his  wife,  who  is  the  wife  of  another." 
That  comes  very  near  to  the  present  case.  Cur.  adv.  vult. 

Wilde,  C.  J.  This  was  a  motion  in  arrest  of  judgment.  The  action 
was  for  a  breach  of  promise  of  marriage  ;  and  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff,  being  sole  and  unmarried,  at  the 
request  of  the  defendant  promised  to  marry  her  within  a  reasonable 
time,  the  defendant  promised  the  plaintiff  to  marry  her  within  a  rea- 
sonable time :  it  then  went  on  to  aver,  that  the  plaintiff  remained  sole 
and  unmarried,  and  had  always  been  ready  and  willing  to  marry  the 
plaintiff,  but  that  the  defendant  disregarded  his  promise,  and  at  the  time 
of  making  his  promise,  and  from  thenceforward,  was  and  continued 
married,  and  that  the  plaintiff  was  ignorant  of  the  defendant's  marriage 
at  the  time  of  the  making  of  his  promise.  On  behalf  of  the  defendant, 
it  has  been  contended,  that,  inasmuch  as  the  declaration  discloses  that 
the  defendant  was  a  married  man  at  the  time  of  the  making  of  the 
alleged  promise, — so  that  the  plaintiff  was  not  bound  by  her  promise  to 
marry  the  defendant, — there  was  a  total  absence  of  consideration.  But 
the  declaration  alleges  a  promise  by  the  plaintiff  to  marry  the  defendant 
within  a  reasonable  time, — ^which  involves  within  it  a  promise  to  remain 
single  for  a  reasonable  time ;  and  this  the  plaintiff  avers  that  she  did 
do :  and  that  is  consideration  enough.  And  the  defendant's  promise  to 
marry  the  plaintiff  within  a  reasonable  time,  was  not  absolutely  impossi- 
ble of  performance ;  for,  his  wife  might  have  died  within  a  reasonable 
time,  and  so  he  would  have  been  in  a  condition  to  perform  his  promise 
♦lOO^il  *^  *^®  plaintiff.(a)  The  authority  referred  to  by  my  brother 
♦Cresswell  in  the  course  of  the  argument, — from  Brooke's 
Abridgment, — seems  to  recognise  the  principle  which  must  govern  this 
case.  There,  a  woman  infeoffed  a  man,  upon  condition  that  he  (being 
then  a  married  man)  should  marry  her  within  a  reasonable  time.  The 
feoffee  infeoffed  another  person,  and  he  another,  and  so  on.  The  man 
died,  being  still  married  ;{b)  whereupon  the  original  feoffor  entered  as 

(a)  Qucere,  whether  some  amhiguity  is  not  inyolred  in  the  words  "  within  a  reasonable  time." 
The  plaintiff,  when  promising  to  marry  the  defendant  within  a  reasonable  time,  most  be  taken  to 
have  so  promised  with  reference  to  her  own  free  position,  and  also  with  reference  to  the  supposed 
free  position  of  the  defendant.  A.  Bi,  the  actual  wife,  being  wholly  unknown  to  the  plaintiff,  ber 
promise  was  tantamount  to  a  promise  to  marry  the  defendant  within  a  reasonable  time,  t^ketker 
A,  B.  imu  a/it?e,  or  noL  The  promise  of  the  defendant  to  marry  the  plaintiff  within  a  reasonable 
time,  must  either  be  understood  in  the  same  sense  as  the  promise  of  the  plaintiff,  in  which  ease 
the  defendant's  promise  would  be,  to  marry  the  plaintiff  within  the  tame  reasonable  time,  whether 
A.  B.,  his  wife,  should  survive  $uch  reasonable  time,  or  not  ,*  or  his  promise  must  be  understood 
as  a  promise  to  marry  within  a  reasonable  time  after  the  death  of  A.  B.  The  court  appear  to 
adopt  the  latter  construction,  under  which  this  difiBculty  arises, — the  two  promises  are  not  eo- 
extensive :  as  if  the  declaration  had  alleged  a  promise  to  marry  the  plaintiff  on  a  certain  day,  if 
J.  S.  were  then  dead,  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  promised  the 
defendant  to  marry  him  on  that  day,  whether  J.  S.  were  alive  or  not 

(6)  No  question  seems  to  have  been  raised  in  any  of  the  cases,  whether  such  a  promise  would 
be  void,  as  being  contrary  to  public  policy.  Vide  Gilbert  r.  Sykes,  18  East,  160.  Such  an  objec- 
tion would  hardly  have  lain  in  the  mouth  of  the  defendant  in  the  principal  caM :  Rex  v.  Wroxtoo^ 
4  B.  A  Ad.  641,  1  N.  A  M.  712.  But,  in  the  case  reported  in  40  Ass.  pi.  13,  the  feofforets  e««M 
vuxtrimonii  prtrloctiti  must  be  taken  to  have  known  Uie  existing  disability.  It  was  tbe  ease  of  a 
»oman  giving  land  to  a  married  man  upon  condition  that  he  will  make  her  his  next  wife.     Qmmrt 
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for  condition  broken :  and  it  was  held  that  it  was  a  lawful  condition ; 
for,  that  the  feoffee's  wife  might  have  died  within  a  reasonable  time.  It 
would  bo  strange,  indeed,  to  allow  the  defendant  to  rely  upon  his  own 
wrong, — to  set  up  his  fraudulent  concealment  of  his  marriage, — in  order 
to  *di8charge  himself  from  his  promise ;  the  plaintiff  having  r#-i  qq^ 
performed  her  part  of  the  consideration,  by  remaining  unmar- 
ried, and  ready  to  marry  the  defendant,  until  she  discovered  that  he 
was  already  a  married  man.  We  therefore  think  there  is  no  ground  for 
the  application.  Rule  refused. (a) 

whether,  mocording  to  the  doctrine  laid  dofrn  in  Gilbert  v,  Sykes,  it  would  not  be  now  held  that 
the  condition  was  void,  and  the  et^tutc  ab;«olute  in  the  feoffee  ?     And  see  Co.  Litt  204. 

(a)  Ace  Milward  v.  Littlewood,  £xch.  M.  T.  1850  (Nov.  6.),  decided  upon  the  authority  of  thia 


SURRIDGE  V.  ELLIS.     May  8, 

Upon  a  motion  for  a  suggestion  under  the  0  A  10  Vict  c.  95,  s.  129,  an  affidavit  by  the  de/endan^t 
attorney f  stating  the  places  of  residence  of  the  plaintiff  and  defendant  upon  information  and 
bslitf  only,  is  not  sufficient. 

Nebdham,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  suggestion  to 
deprive  the  plaintiff  of  costs,  under  the  9  &  10  Vict.  c.  95,  s.  129,  on  the 
ground  that  the  verdict, — upon  the  trial  before  the  secondary  of  London, 
in  an  action  upon  a  bill  of  exchange, — was  for  an  amount  recoverable  by 
plaint  in  the  county-court.  The  only  affidavit  produced,  was  one  sworn 
by  the  defendant's  attorney,  in  which  it  was  alleged  that  the  deponent 
"  had  been  informed  and  believed**  that  the  plaintiff  in  the  action  dwelt 
and  carried  on  business  at  Feckham,  in  the  county  of  Surrey,  and  that 
the  defendant  in  the  action  dwelt  and  carried  on  business  at  No.  4,  Alli- 
son's Terrace,  Silver  Street,  in  the  parish  of  Kensington,  in  the  county 
of  Middlesex,  and  that,  at  the  time  of  the  commencement  of  this  action, 
the  plaintiff  did  not  dwell  more  than  twenty  miles  from  the  defend- 
ant,** &c. 

Byles,  Serjt.,  on  showing  cause,  objected  that  the  affidavit  was  insuffi- 
cient, as  it  contained  no  distinct  and  positive  allegation  that  the  plaintiff 
and  defendant  dwelt  at  the  places  mentioned  therein,  but  a  mere  statement 
founded  on  information  and  belief. 

*f[eedham^  in  support  of  his  rule.     The  affidavit  is  sufficient :    r*-|  aa^ 
if  false,  an  indictment  for  perjury  could  be  sustained  upon  it.     It 
was  common  in  affidavits  to  hold  to  bail,  made  by  a  clerk  or  bookkeeper, 
to  allege  the  existence  of  the  debt  in  this  way. 

Wilde,  C.  J.  The  affidavit  is  not  sufficient.  The  only  allegation  to 
bring  the  case  within  the  jurisdiction  of  the  county-court,  is  given  upon 
anonymous  information  and  belief.  It  should  be  positive.  In  the  cases 
referred  to,  the  affidavit  showed  the  party's  means  of  knowledge.     We 
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cannot  receive  statements  upon  information  and  belief  in  respect  of  a 
matter  that  is  within  the  knowledge  of  the  defendant  himself. 

The  res^  of  the  coort  concurring,  Rule  discharged. 


Needham  now  renewed  his  motion,  upon  an  additional  affidavit,  sworn 
by  the  defendant  himself.(a)  He  submitted,  that,  as  the  merits  had  not 
been  gone  into  on  the  former  occasion,  he  was  entitled  to  move  again. 

Per  curiam.  The  former  rule  was  discharged  on  the  ground  that  the 
affidavit  was  insufficient  to  bring  the  case  within  the  statute.  The  mat- 
ter cannot  be  reargued.  If  the  defendant  had  at  the  time  asked  leave 
to  produce  another  affidavit,  possibly  it  might  have  been  granted.(6)  But, 
after  argument,  it  is  contrary  to  all  practice  to  allow  a  second  application. 

Rule  refused.(c) 

(a)  The  affidarit  need  not  be  made  by  the  defendant  or  his  attorney^  bat  may  be  made  by  any 
third  party.     Walker  v.  Fiimell,  1  New  County-Court  Cases,  190. 
(6)  See  Lloyd  p.  Gregory,  2  New  County-Court  Cases,  343. 
(e)  See  Tilt  v.  Dickson,  4  Man.  6r.  A  S.  736. 


♦1008]  ♦LEE  V.  LESTER.     June  4. 

To  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  the  interest  half-yearly,  and  the 
principal  sum  six  months  after  notice,  the  defendant  pleaded  a  set-off  exceeding  the  interest 
due,  which  set-off  accrued  before  the  commencement  of  the  action,  but  after  the  interest  became 
payable, — with  an  allegation  that  notice  to  pay  the  principal  had  not  been  given: — Held,  that 
the  plea  was  a  good  answer  to  the  action,  under  the  8  G.  2,  o.  24,  s.  5. 

Debt.  The  first  count  was  on  bond  in  the  penal  sum  of  300?.  Plea, 
— first,  as  to  the  first  count,  that  the  writing  obligatory  in  that  count  men* 
tionedy  was  and  is  of  the  tenor,  and  in  the  words  and  figures,  following, 
that  is  to  say,  &c.  (setting  out  the  bond,  dated  the  4th  of  September, 
1824) ;  that  the  said  writing  obligatory  was  and  is  subject  to  a  certain 
condition  thereunder  written,  and  that  such  condition  was  and  is  to  the 
tenor  and  in  the  words  and  figures  following,  that  is  to  say, — -"The  con- 
dition of  the  above- written  bond  or  obligation  is  such,  that,  if  the  above- 
named  John  Lester,  his  heirs,  executors,  or  administrators,  or  any 
other  person  or  persons  on  his  or  their  behalf,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  D.  Lee,  his  executors,  administra- 
tors, or  assigns,  the  sum  of  150Z.  of  lawful  money  current  in  England, 
with  interest  for  the  same,  at  and  after  the  rate  of  4/.  per  cent,  per  annumy 
of  like  lawful  money,  on  the  days  and  times  hereinafter  mentioned,  that 
is  to  say,  the  sum  of  3/.,  for  one  half-year's  interest  thereof,  on  the  4th 
day  of  March  and  4th  day  of  September  in  every  year,  so  long  as  the 
said  principal  sum  shall  remain  due  on  this  security,  and  the  sum  of  150/. 
at  the  expiration  of  six  calendar  months  next  after  the  said  D.  Lee,  his 
executors,  administrators,  or  assigns,  shall  have  given  to,  or  left  at  the 
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usual  place  of  abode  of,  the  said  John  Lester,  his  executors  or  adminis- 
trators, notice  in  writing,  and  thereby  required  payment  thereof, 
together  with  all  interest,  after  the  rate  aforesaid,  as  may  at  the 
♦expiration  of  such  six  calendar  months  remain  unpaid  ;  and  if  r,,^/>/.Q 
the  said  John  Lester,  his  heirs,  &c.,  or  any  other  person  or  per-  ■- 
sons  as  aforesaid,  do  and  shall  make  all  such  payments,  without  any 
deduction  whatsoever  thereout,  and  without  fraud  or  further  delay,  then 
the  above-written  bond  or  obligation  is  to  be  void,  or  else  to  remain  in 
full  force  and  virtue,"  &c. ;  that  the  plaintiff  or  his  assigns  did  not,  six 
calendar  months  before  the  commencement  of  this  suit,  or  at  any  other 
time,  give  to  or  leave  at  the  usual  place  of  abode  of  the  defendant  notice 
in  writing  requiring  payment  of  the  said  sum  of  150Z.  in  the  said  condi- 
tion mentioned,  and  the  said  sum  of  1507.  did  not  become  due  or  payable 
at  any  time  before  or  since  the  commencement  of  this  suit ;  that,  at  the 
time  of  the  commencement  of  this  suit,  there  was  due  and  owing  from 
the  defendant  to  the  plaintiff,  upon  the  said  writing  obligatory,  by  the 
said  condition  thereof,  for  the  interest  in  the  condition  mentioned,  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  6Z.  14«.  lOd, ;  that  the  plaintiff 
before  and  at  the  commencement  of  this  suit  was,  and  still  remained, 
indebted  to  the  defendant  in  a  large  sum  of  money,  that  is  to  say,  the 
sum  of  57 L  8«.  6d.,  for  work  and  labour  done  and  performed  by  the  defend- 
ant for  the  plaintiff,  at  his  request,  and  for  money  by  the  defendant 
paid,  laid  out,  and  expended  for  the  plaintiff  at  his  request,  and  for  money 
found  to  be  due  from  the  plaintiff  to  the  defendant  on  an  account  stated 
between  them.;  which  said  sum  of  money  so  due  and  owing  from  the 
plaintiff  to  the  defendant  was  wholly  unpaid,  and  equalled  the  money  so 
due  and  owing  from  the  defendant  by  virtue  of  the  said  condition  of  the 
said  writing  obligatory,  and  which  said  sum  of  money  so  due  and  owing 
from  the  plaintiff,  or  so  much  thereof  as  should  be  necessary  in  this 
behalf,  he,  the  defendant,  was  ready  and  willing  and  offered  to  set  off  and 
allow  against  the  said  sum  of  money  so  *remaining  due  and  pay-  r^^^v^/x 
able  by  the  condition  of  the  said  writing  obligatory,  according  to  *- 
the  form  of  the  statute  in  such  case  made  and  provided — verification. 

Upon  this  plea  issue  was  joined.  There  were  other  pleas,  to  which, 
however,  it  is  not  necessary  to  advert. 

The  cause  was  tried  before  Platt,  B.,  at  the  spring  assizes  at  Taunton, 
in  1848,  when  a  verdict  was  found  for  the  defendant. 

,Cockbumy  in  the  following  term,  obtained  a  rule  nisi  to  enter  judgment 
for  the  plaintiff  non  obstante  veredicto, 

Crowder  and  Barstow  now  showed  cause.  No  notice  having  been  given 
to  the  defendant  calling  upon  him  to  pay  the  principal  sum,  all  that  was 
due  according  to  the  condition  of  the  bond  at  the  time  of  the  commence- 
ment of  the  action,  was,  the  61, 14«.  lOd.  which  had  accrued  due  for  inte- 
rest.   The  statute  4  Anne,  c.  16,  s.  12,(a)  allows  payment  after  the  day. 

(a)  "  Where  any  action  of  debt  shall  be  broaght  upon  any  single  bill,  or  where  aotion  of  debt, 
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[Maule,  J.  Does  that  statute  apply  to  a  bond  for  payment  of  interest  ?] 
It  has  been  expressly  so  decided,  in  Hodgkinson  v.  Wyatt,  1  D.  &  L. 
*10in     ^^^*     '^^®  8  &  9  W.  3,  e-  11,  s.  8,  clearly  *applies  to  a  case 

-^  of  this  sort ;  and,  under  that  statute,  it  has  been  h^ld  that  pay- 
ment of  interest  was  like  the  payment  of  an  instalment.  The  statute 
8  G.  2,  c.  24,  8.  6,  was  passed  for  the  very  purpose  of  enabling  a  de- 
fendant to  do,  by  plea  of  set-off,  that  which  might  have  been  done  under 
the  statute  of  Anne.  It  enacts,  ^'  that,  by  virtue  of  the  said  clause  in 
the  said  first-recited  act  contained,(a)  and  thereby  made  perpetual, 
mutual  debts  may  be  set  ag^nst  each  other,  cither  by  being  pleaded  in 
bar,  or  given  in  evidence  on  the  general  issue,  in  the  manner  therein 
mentioned,  notwithstanding  that  such  debts  are  deemed  in  law  to  be  of 
a  different  nature ;  unless  in  cases  where  either  of  the  said  debts  shall 
accrue  by  reason  of  a  penalty  contained  in  any  bond  or  specialty :  and, 
in  all  cases  where  either  the  debt  for  which  the  action  hath  been  or  shall 
be  brought,  or  the  debt  intended  to  be  set  against  the  same,  hath  accrued, 
or  shall  accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how  much 
is  truly  and  justly  due  on  either  side ;  and,  in  case  the  plaintiff  shall 
recover  in  any  such  action  or  suit,  judgment  shall  be  entered  for  no  more 
than  shall  appear  to  be  truly  and  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid."  [Maule,  J.  If  this 
motion  fails,  will  there  not  be  judgment  for  the  defendant  quod  eat  sine 
die^  and  an  end  of  the  remedy  of  the  plaintiff  for  future  instalments  of 
interest,  or  for  the  penalty  ?]  The  plaintiff  might  have  assigned  breaches 
under  the  statute  8  &  9  W.  3,  c.  11,  s.  8.  [Maule,  J.  He  was  not 
bound  to  assign  breaches  in  his  declaration.]  The  defendant  clearly 
could  not  plead  the  judgment  in  this  action  as  a  bar  to  any  future  action 
upon  the  bond.  [Cresswell,  J.  This  very  point  seems  to  have 
♦10121  *^®®^  decided,  after  great  argument,  in  Collins  v.  Collins,  2  Burr. 

^  820.  Lord  Mansfield,  speaking  of  the  statute  8  &  9  W.  3,  c, 
11,  s.  8,  there  says :  "Before  this  statute,  the  actual  payment  of  money 
in  discharge  of  the  demand,  was  exactly  upon  the  same  footing  as  the 
set-off  of  a  debt  is  now  put  upon :  and  a  plea  of  payment  of  a  sum 
of  money  suflBcient  to  discharge  the  whole  demand,  was  just  the  same 
then  as  a  set-off  of  a  debt  large  enough  to  balance  the  whole  demand  is 

or  «ctre  faeicu,  shall  be  brought  upon  any  judgment,  if  the  defendant  hath  paid  the  monej  doe 
upon  Buch  bill  or  judgment,  such  payment  shall  and  may  be  pleaded  in  bar  of  such  action  or  sail; 
hadf  where  an  action  of  debt  is  Jsrought  upon  any  bond  which  hath  a  condition  or  defeasance  to 
make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  hia 
heirs,  executors,  or  administrators,  have,  before  the  action  brought,  paid  to  tbe  obligee,  his  execu- 
tors or  administrators,  the  principal  and  interest  due  by  the  defeasance  or  condition  of  such  bond, 
though  such  payment  was  not  made  strictly  according  to  the  condition  or  defeasance,  yet  it  shall 
and  may,  neyertholess,  be  pleaded  in  bar  of  such  action,  and  shall  be  as  effectual  a  bar  thereof 
am  if  the  money  had  been  paid  at  the  day  and  place  according  to  the  condition  or  defeaaaove,  and 
had  been  so  pleaded." 
(a)  2  O.  2,  c  22,  s.  13. 
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now  ;  that  is  to  say,  it  was  a  full  answer  to  the  plaintiff's  demand ;  and 
he  could  have  no  judgment  at  all  against  the  defendant.  But,  if  it  had 
come  out  that  there  had  been  a  failure  of  payment  of  any  part  of  the 
plaintiff's  just  demand,  the  plaintiff  would  have  been  entitled  to  take  his 
judgment  for  the  whole  penalty  (though  execution  was  to  be  stayed,  on 
payment  of  damages  already  incurred,  and  costs):  and  this  judgment 
for  the  whole  penalty  was  to  stand  as  a  security,  to  answer  future 
breaches.  But  the  payment  here  intended  was  to  be  an  actual  payment : 
for,  stoppage,  or  setting  off  of  debt  against  debt,  was  not  then  equiva- 
lent to  actual  payment ;  but  cross-actions  nust  at  that  time  have  been 
brought  for  the  respective  mutual  debts.  Since  these  two  very  beneficial 
acts  of  2  G.  2,  c.  22,  and  8  G.  2,  c.  24,  stoppage  or  setting  off  of  mutual 
debts,  is  become  equivalent  to  actual  payment :  and  a  balance  shall  be 
struck,  as  in  equity  and  justice  it  ought  to  be.  At  common  law,  before 
these  acts,  if  the  plaintiff  was  as  much,  or  even  more,  indebted  to  the 
defendant,  than  the  defendant  was  indebted  to  him,  yet  the  defendant 
had  no  method  to  strike  a  balance :  he  could  only  go  into  a  court  of 
equity,  for  doing  what  is  most  clearly  just  and  right  to  be  done.  The 
2  G.  2,  c.  22,  was  made  to  answer  this  just  and  reasonable  end ;  and 
enacts  generally,  **that,  where  there  are  mutual  debts  between  r»-iAiq 
the  parties,  one  debt  may  be  set  against  the  other.'  Upon  which 
act  of  2  G.  2,  doubts  about  the  different  natures  of  debts  have  arisen, 
the  8  G.  2,  c.  24,  was  thereupon  made ;  the  5th  section  whereof  is  a 
general  provision,  without  exception,**^  That  is  precisely  applicable. 
[Maulb,  J.  The  statute  8  G.  2^  c.  24,  seems  to  be  the  statute  of  Anne, 
and  something  more.]  In  Bell  v.  Shaw,  Holt,  N.  P.  C.  293,  where,  to 
debt  on  bond,  the  defendant  pleaded  that  llOOZ.  was  due,  and  no  more, 
and  undertook  to  discharge  himself  therefrom  by  a  set-off,  and  the  plain- 
tiff replied,  generally,  that  a  larger  sum  was  due,  to  wit,  the  sum  of 
1750Z., — ^it  was  held  that  the  plaintiff  was  bound  to  prove  that  more 
than  llOOZ.  was  due.  There,  upon  proof  of  the  set-off,  the  plaintiff  was 
nonsuited.  Whether  the  result  be  a  nonsuit,  or  a  verdict  followed  by  a 
judgment,  is  quite  immaterial.  Upon  the  plain  language  of  the  statute 
of  set-off,  the  defendant  is  entitled  to  judgment. 

Cockburn  and  Phinn,  in  support  of  the  rule.  What  is  the  true  con- 
struction of  the  contract  between  these  parties  ?  It  is,  that,  if  the 
principal  sum  of  150Z.  be  not  paid  at  the  expiration  of  six  calendar 
months  after  notice,  the  bond  is  forfeited ;  and  that,  if  the  interest  be 
not  duly  paid,  the  bond  is  in  like  manner  forfeited.  If  that  be  so,  the 
arguments  urged  and  the  cases  cited  on  the  other  side,  are  altogether 
inapplicable.  In  The  Skinners'  Company  v,  Jones,  3  N.  C.  481,  4  Scott, 
271,  a  bond  executed  by  the  defendant  as  surety  for  J.,  on  the  1st  of 
March,  1832,  was  conditioned  for  payment  of  5L  interest  on  a  principal 
sum  of  200Z.  on  the  1st  of  March,  1833,  6/.  on  the  1st  of  March,  1834, 
and  205?.  on  the  1st  of  March,  1835.     The  first  year's  interest  was  not 
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*10141   ^  '•'*   ^^"  ^l&Tch  30,  1833.     In  June,  1833,  the  defendant  •be- 
''  t'  :.ie   lankrupt:  and  it  was  held  that  the  bond  had  been  for- 
feited, and  was  therefore  provable  under  the  defendant's  commissioiu 
So,  in  Afthbee  v.  Pidduck,  1  M.  k  W.  664,  Tyrwh.  k  Gr.  1016,  to  debt 
on  a  bond  for  2800Z.,  the  defendant, — craving  oyer  of  the  condition 
(which  was  for  securing  the  repayment  of  1400/.  and  interest), — as  to 
800/.,  parcel  of  the  sum  of  1400Z.  in  the  condition  mentioned,  pleaded, 
that,  after  the  day  named  in  the  condition,  he  paid  the  sum  of  8002., 
parcel  of  the  said  sum  of  1400/. :  and  the  plea  was  held  bad  on  special 
demurrer.     Lord  Abinger,  C.  B.,  there  says  :  "  The  bond  became  for- 
feited by  the  non-payment  of  the  money  at  the  day  named  in  the  con- 
dition.    Then,  the  statute  of  Anne  gives  the  plea  of  solvit  post  diem^ 
but  it  does  not  authorize  such  a  plea  as  the  present."     And  in  Tighe  v. 
Crafter,  2  Taunt.  387,  it  was  decided,  that,  if  default  be  made  in  pay- 
ment of  the  interest  on  a  bond,  the  principal  whereof  is  not  yet  due,  the 
court  will  not  stay  proceedings  on  payment  of  the  interest  and  costs ; 
though,  it  seems,  they  would  restrain  the  execution  to  the  interest  and 
costs.     The  like  was  held  in  Masfen  v.  Touchet,  2  Sir  W.  Blac.  706,  and 
Van  Sandau  v. ,  1  B.  &  Aid.  214.     [Maule,  J.     It  cannot  be  de- 
nied that  the  bond  is  forfeited  by  non-payment,]    The  bond  was  forfeited, 
and  the  plaintiff  became  entitled  to  judgment  for  the  penalty,  upon  the 
defendant's  failure  in  payment  of  the  interest, — subject  to  the  equitable 
jurisdiction  of  the  court.     [Maule,  J.     What   equitable  jurisdiction 
has  the  court  ?     If  it  rests  on  the  statute  of  William,  it  is  no  longer  an 
equitable  jurisdiction.]     It  arises  on  the  4  &  5  Ann.  c.  16.     [Maule, 
J.     It  can  hardly  be  said,  that,  where  the  statute  8  G.  2,  o.  24,  applies, 
the  circumstance  of  the  bond's  having  become  forfeited,  can  affect  the 
*10K1   right  of  set-off.]    What  is  the  plaintiff's  demand?     *A11  that 
■'   is  due  upon  the  bond,  principal  and  interest.    [Maule,  J.    No. 
The  principal  sum  was  not  payable  until  after  six  months*  notice.]  The 
bond  is  forfeited,  and  all  the  consequences  are  to  follow,  if  the  interest 
is  unpaid  at  the  times  specified.     [Coltman,  J.     In  effect,  you  say  that 
the  case  is  not  within  the  'statute  8  &  9  W.  3,  c.  11,  s.  8.      Maule,  J. 
Nor  within  the  8  G.  2,  c.  24,  s.  5.]     The  plaintiff  had  a  vested  right  to 
recover  the  penalty  before  the  set-off  arose.     [Maule,  J.     The  plea  of 
set-off  never  applies  itself  to  the  time  at  which  the  debt  became  due : 
if  the  set-off  applies  at  all,  it  is  because  there  are  mutual  debts  at  the 
time  of  the  commencement  of  the  action.     It  is  essential  to  your  argu 
ment,  to  show  that  Collins  v.  Collins  is  not  good  law.]     The  question 
now  raised  was  not  discussed  there.     Would  it  be  any  answer  to  a  pen- 
alty due  on  the  1st  of  January,  to  say  that  the  defendant  has  a  set-off 
accruing  on  the  1st  of  February  ?     [Maule,  J.     At  common  law,  cer- 
tainly not:  but,  under  the  8  G.  2,  c.  24,  it  is:  the  plaintiff  is  only  to 
recover  what  is  fairly  and  justly  due.     No  doubt,  here,  if  the  interest 
had  been  paid,  under  the  statute  of  Anne,  after  the  day,  and  the  obligee 
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had  accepted  it,  that  would  have  been  a  good  bar.  According  to  the 
case  of  Collins  v.  Collins,  the  existence  of  the  set-off  is,  since  the  8  G. 
2,  c.  24,  a  good  bar.  It  follows,  therefore,  that  the  plaintiff  has  brought 
his  action  too  soon.  When  the  six  months'  notice  has  expired,  he  may 
bring  another  action,  to  which,  I  think,  the  judgment  in  this  action  would 
be  no  answer.     Collins  v.  Collins  seems  to  be  a  very  distinct  authority.] 

CoLTMAN,  J.  (a)  I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  a  motion  to  stay  the  judgment.  To  entitle  himself  to  that,  the 
plaintiff  is  ♦boupd  to  make  out  a  very  clear  case.  The  argu-  r^-jA-i^ 
ment  we  have  heard  has  not,  to  my  mind,  successfully  distin- 
guished this  case  from  that  of  Collins  v.  Collins.  If  that  case  was  rightly 
decided,  it  follows  that  this  rule  cannot  prevail :  and  I  can  see  iio  reason 
to  dissent  from  the  conclusion  to  which  the  court  there  came.  The  words 
of  the  statute  of  set-off (6)  are,  that,  "in  all  cases  where  either  the  debt 
for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt  intended 
to  be  set  against  the  same,  hath  accrued,  or  shall  accrue,  by  reason  of  any 
such  penalty,(c)  the  debt  intended  to  be  set  off  shall  be  pleaded  in  bar ; 
in  which  plea  shall  be  shown  how  much  is  truly  and  justly  due  on  either 
side ;  and,  in  case  the  plaintiff  shall  recover  in  any  such  action  or  suit, 
judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  truly  and 
justly  due  to  the  plaintiff,  after  one  debt  being  set  against  the  other,  as 
aforesaid."  It  appears  to  me  that  the  amount  which  is  to  be  considered 
as  truly  and  justly  due  in  this  case,  is  that  which  should  have  been  paid 
in  the  usual  course,  viz,  the  interest,  and  not  the  1502.,  which  is  only  to 
be  paid  on  a  contingency. 

Mauls,  J.  I  also  think  that  this  rule  should  be  discharged.  This  is 
an  ^action  on  a  bond.  The  plea,  setting  out  the  condition,  which  was  for 
the  payment  of  interest,  at  4  per  cent,  per  annum^  upon  160i.,  half 
yearly,  and  for  the  payment  of  the  150Z.  at  the  expiration  of  six  calen- 
dar months  after  notice,  stated  that  the  principal  sum  had  not  become  due ; 
and,  with  regard  to  the  interest,  it  shows  that  6Z.  14«.  lOd.  only  was  due  at 
the  time  of  the  commencement  of  the  action,  and  relies  on  a  set-off  to  a 
larger  amount  due  to  the  *defendant  from  the  obligee.  The  statute  r*i  ni -r 
under  which  this  plea  is  pleaded, — the  8  G.  2,  c.  24, — enables  a 
defendant  to  plead  a  set-off  in  bar  to  an  action  on  a  bond  or  specialty, 
where  the  amount  of  the  set-off  exceeds  the  sum  justly  due  upon  the 
bond.  A  distinction  has  been  sought  to  be  made  in  this  case  between  a 
set-off  existing  at  the  time  the  liability  on  the  bond  accrued,  and  one 
arising  at  a  subsequent  period.  But  I  think  there  is  no  foundation  in 
law  for  that  distinction :  it  is  just  as  much  a  bar,  whether  it  accrued  at 
the  one  time  or  the  other.  Before  the  statute  of  set-off,  one  demand 
could  not  be  set  against  another ;  but  the  defendant  was  obliged  to  resor^ 

(a)  WiLDB,  C.  J.,  was  not  present  at  the  argument. 

(6)  8  G.  2,  c.  24,  s.  5. 

(e)  A  penalty  contniiuiit  in  any  bonu    r  specialty. 
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to  a  crog«-action.  The  statute  gives  force  and  effect  to  the  set-off,  pro- 
vided it  has  all  the  requisites  of  a  legal  debt  at  the  time  of  the  commence- 
ment of  the  action.  Supposing,  then,  the  statute  of  set-off  to  apply  to 
this  case,  is  the  debt  in  question  the  proper  subject  of  a  set-off?  That 
a  set-off  may  be  pleaded  against  the  sum  accrued  due  according  to  the 
condition  of  the  bond,  was  decided  by  the  court  of  King's  Bench,  on  ar- 
gument, in  the  case  of  Collins  v.  Collins :  and  no  substantial  argument 
has  been  urged  against  the  propriety  of  that  decision.  It  follows  from 
that  case,  that,  if,  at  the  expiration  of  a  six  months'  notice,  the  principal 
sum  remains  unpaid,  the  plaintiff  may,  notwithstanding  the  verdict  and 
judgment  upon  this  occasion,  maintain  an  action  for  it.  I  think  the  plea 
is  clearly  a  good  one,  and  that  the  plaintiff  is  barred  of  this  action. 

It  is  to  be  observed  that  this  case  comes  before  the  court  upon  a  motion 
for  judgment  non  obstante  veredicto.  The  plaintiff  having  had  an  oppor- 
tunity of  demurring  to  the  plea,  and  having  chosen  not  to  do  so,  but 
having  treated  the  plea  as  one  the  facts  of  which  were  fit  and  proper  to 
be  ascertained  before  a  jury,  could  only  be  entitled  to  relief  in  this  form, 
in  case  the  court  could  see  clearly  that  the  plea  was  a  bad  plea.  For 
*10181  ^^^  reasons  ^already  given,  I  think  the  plea  is  clearly  not  a  bad 
plea.  It  is,  of  course,  open  to  the  plaintiff  to  bring  a  writ  of 
error,  if  so  advised. 

Cresswell,  J.  Having  only  heard  a  portion  of  the  argument  in  sup^ 
port  of  the  rule,  I  abstain  from  saying  more  than  this, — that  I  see  no 
reason  for  dissenting  from  the  opinions  expressed  by  my  brothers  Colt 
MAN  and  Maule.  Rule  discharged. 
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In  ease,  in  the  nature  of  waste,  by  a  reversioner  against  a  tenant  for  life,  for  cutting  down  timber. 
Ac,  a  count  alleged,  that,  by  the  custom  of  the  country  where  the  lands  were  sit4iate,  beech 
trees  were  reckoned  timber  trees.  A  judge  at  chambers  having  allowed,  amongst  others,  in 
addition  to  not  guilty,  a  plea  traversing  the  above  allegation, — ^ihe  court  declined  to  rescind 
his  order.  ' 

Case,  in  the  nature  of  waste,  by  a  reversioner  in  fee,  against  the 
tenant  for  life,  for  felling  timber  and  grubbing  up  hedges. 

The  first  count  of  the  declaration  stated,  that,  before  the  committing 
of  the  grievances  by  the  defendant  thereinafter  next  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  Ist  of  April,  1847, 
Thomas  Mathews,  of,  Ac,  clerk,  was  seised,  in  his  demesne  as  of  fee,  of 
and  in  certain  lands,  tenements,  and  hereditaments,  consisting  of  divers, 
to  wit,  100  acres  of  woodland,  100  acres  of  pasture  land,  and  100  acres  of 
other  land,  situate,  &c.,  upon  which  said  land  there  was  then,  and  thence 
continually  had  been  until  the  committing  of  the  grievances  by  the  defend- 
ant thereinafter  mentioned,  divers,  to  wit,  10,000  timber  trees,  and  divers, 
to  wit^  10,000  trees  likely  to  become  timber,  and  also  divers,  to  wit,  1000 
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perches  of  hedges ;  that  Thomas  Mathews,  being  so  seised,  after  the  1st 
of  January,  1838,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  1st  of  April,  1847,  and  thereby,  amongst  other 
things,  gave  and  devised  the  said  lands  hereinbefore  mentioned,  unto  the 
•defendant,  for  life,  and,  after  the  death  of  the  defendant,  then  r*iQiQ 
unto  the  plaintiff,  to  hold  the  same  unto  the  plaintiff,  and  his 
heirs,  for  ever ;  that  Thomas  Mathews  died  so  seised  on  the  12th  of 
April,  1847,  without  iltering  or  revoking  his  said  will  as  to  his  said 
devise  of  his  said  lands;  that  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  entered  into  and  upon  the  said  lands,  with 
the  appurtenances,  whereupon  and  whereby  the  defendant,  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  became  and  was,  and  still  continued, 
*  seised,  in  his  demesne  as  of  freehold,  of  and  in  the  said  lands,  for  the 
life  of  him  the  defendant ;  that  thereupon  and  thereby  the  plaintiff,  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was,  and  con- 
tinued, seised,  in  his  demesne  (sic)  as  a  fee,  of  and  in  the  said  reversion 
of  the  said  lands :  yet  that  the  defendant,  well  knowing  the  premises, 
but  contriving  and  wrongfully  and  unjustly  intending  to  injure,  prejudice, 
and  aggrieve  the  plaintiff  in  his  said  reversionary  estate  and  interest  of 
and  in  the  said  lands,  whilst  the  plaintiff  so  remained  and  was  seised  of 
his  said  reversionary  estate  and  interest  of  and  in  the  said  lands  as 
aforesaid,  and  before  the  commencement  of  this  suit,  and  after  the  death 
of  the  said  Thomas  Mathews,  and  whilst  the  defendant  was  so  possessed 
as  aforesaid  of  the  said  lands  so  devised  by  the  said  Thomas  Mathews, 
as  aforesaid,  to  wit,  on  the  1st  of  May,  1847,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  wrong- 
fully and  unjustly  rooted  up,  pulled  up,  felled,  cut  down,  prostrated, 
and  destroyed,  divers,  to  wit,  10,000  oak  trees,  10,000  elm  trees,  10,000 
ash  trees,  and  10,000  other  trees,  the  same  being  timber  trees  there 
upon  the  said  lands  standing,  growing,  and  being,  and  also  divers,  to  wit, 
6000  saplings  likely  to  become  timber,  and  10,000  standards  likely  to 
become  timber,  that  is  to  say,  2000  saplings  of  oak  trees,  2000  saplings 
of  ash  trees,  2000  *saplings  of  elm  trees,  there  then  also  stand-  r-^^  rv^^ 
ing,  growing,  and  being  at  the  said  times  respectively  in  and 
upon  the  said  lands,  of  great  value,  to  wit,  of  the  value  of  2000Z.,  and 
then  also  wrongfully  and  unjustly  lopped,  topped,  shrouded,  and  barked, 
and  excised,  and  caused  and  procured  to  be  lopped,  &c.,  divers  other 
maiden  trees,  the  same  then  being  timber  trees,  that  is  to  say,  100  oak 
trees,  100  ash  trees,  100  elm  trees,  and  100  other  trees,  there  then 
standing,  growing,  and  being  in  and  upon  the  said  lands,  and  of  gfeat 
value,  to  wit,  of  the  value  of  1000?.,  and  took  and  carried  away  the  wood 
and  the  bark  thereof,  and  then  wrongfully  rooted  up,  stubbed  up,  grub- 
bed up,  and  destroyed  divers,  to  wit,  100  quicksets  of  white  thorn  there 
then  growing  and  being  in  and  upon  the  said  lands,  of  great  value,  to 
wit,  of  the  value  of  500?.,  then  forming  certain  hedges  and  fences,  then 
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being  in  and  upon  the  said  lands, — ^whereby  the  plaintiff,  daring  all  the 
time  aforesaid,  had  been  and  still  was  greatly  injured,  prejudiced,  and 
aggrieved  in  his  said  reversionary  estate  and  interest  of  and  in  the  said 
lands. 

The  second  count  stated,  that,  before,  &c.,  and  whilst  the  defendant 
was  and  continued  so  seised,  &c.,  as  in  the  first  count  mentioned,  and 
whilst  the  plaintiff  was  and  continued  so  seised  in  his  demesne  as  of  fee 
of  and  in  his  said  reversion  of  and  in  the  said  lands  in  the  said  first 
count  mentioned,  as  in  the  said  first  count  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  &c.,  divers,  to  wit,  10,000  beech 
tre^s  were  then  growing  and  being  in  and  upon  the  said  lands ;  that,  by 
the  custom  of  the  country  in  which  the  said  lands  were  situate,  beech 
trees  were  reckoned  and  accounted  to  be,  and  were,  timber  trees :  yet 
that  the  defendant,  well  knowing  the  premises,  but  wrongfully  and  un- 
justly contriving  and  intending  to  injure  the  plaintiff  in  his  said  rever- 
sionary estate  and  interest  of  and  in  the  said  lands,  afterwards,  and 
*102n  ^®^'°^®  *^®  commencement  of  this  suit,  and  whilst  *the  plaintiff 
so  remained  and  was  seised  of  his  said  reversionary  estate  and 
interest  of  and  in  the  said  lands  as  aforesaid,  and  after  the  death  of  the 
said  Thomas  Mathews,  and  whilst  the  defendant  was  so  possessed  of  the 
said  lands  as  aforesaid,  and  after  he  had  entered  into  and  upon  the  same 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  wrongfully  and  unjustly  felled,  cut  down,  and  prostrated,  and 
caused  and  procured  to  be  felled,  cut  down,  and  prostrated,  divers,  to 
wit,  5000  of  the  said  beech  trees,  at  the  said  last-mentioned  times 
respectively  then  standing,  growing,  and  being  in  and  upon  the  said 
lands,  of  great  value,  to  wit,  of  the  value  of  1000/.,  and  then  also 
wrongfully  and  unjustly  lopped,  topped,  shrouded,  and  barked,  and 
caused  and  procured  to  be  lopped,  topped,  shrouded,  and  barked,  divers 
others  of  the  said  beech  trees,  to  wit,  8000  of  the  said  beech  trees,  the 
said  last-mentioned  beech  trees  then  being  maiden  trees  at  the  said  last- 
mentioned  times  respectively  then  growing  and  being  in  and  upon  the 
said  lands,  of  great  value,  to  wit,  of  the  value  of  1000/.,  whereby  the 
plaintiff,  during  all  the  time  last  aforesaid,  had  been  and  still  was  greatly 
injured,  aggrieved,  and  damnified  in  his  said  reversionary  estate  and 
interest  of  and  in  the  said  lands. 

The  third  count  stated,  that,  before,  &c.,  to  wit,  on,  &c.,  there  were 
divers  trees  which  were  not  nor  are  timber  trees,  then  standing,  being, 
and  growing  in  and  upon  the  said  lands  so  devised  as  aforesaid,  that  is  to 
say,  5000  abeles,  5000  poplars,  5000  sycamores,  5000  larches,  5000  firs. 
6000  limes,  5000  horse-chestnuts,  5000  walnuts,  5000  birches,  5000  planes. 
6000  acacias,  5000  maples,  5000  yews,  and  5000  other  trees, — which  said 
last-mentioned  trees  were  and  are  of  such  a  nature,  kind,  and  description, 
that,  when  and  so  soon  as  the  stems  or  trunks  of  the  same  should  or  might 
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be  cut  *through,  felled,  or  divided,  the  same  trees  became  and  r^iAoo 
were  and  are  wholly  destroyed  and  eradicated,  and  of  no  further 
use,  benefit,  or  advantage  to  the  said  lard,  and  the  stumps,  stocks,  and 
stools  of  the  last-mentioned  trees  would  never,  when  so  cut  as  aforesaid, 
grow,  spring  up  again,  or  produce  again  their  ordinary  or  usual  profit, 
or  any  profit  or  advantage  whatever,  or  any  underwood  or  shoots  of  any 
value  or  benefit  from  their  growth :  yet  that  the  defendant,  well  knowing 
the  premises,  but  wrongfully  and  unjustly  contriving  and  intending  to 
injure  the  plaintiff  in  his  said  reversionary  estate  and  interest  of  and  in 
the  said  lands,  afterwards,  and  before  the  commencement  of  this  suit,  and 
whilst  the  plaintiff  so  remained  and  was  seised  of  his  said  reversionary  estate 
and  interest  of  and  in  the  said  lands  as  aforesaid,  and  after  thc*death  of  the 
said  Thomas  Mathews,  and  whilst  the  defendant  was  so  possessed  of  the 
said  lands  as  aforesaid,  and  after  he  had  entered  into  and  upon  the  same 
as  aforesaid,  to  wit,  on,  &c.,  &c.,  wrongfully  and  unjustly  felled,  cut  down, 
divided,  destroyed,  and  prostrated,  and  caused,  &c.,  divers,  to  wit,  70,000 
of  the  said  last-mentioned  trees,  that  is  to  say,  6000  of  the  said  abeles, 
&c.  &c.,  at  the  said  last-mentioned  times  respectively  then  standing,  grow- 
ing, and  being  in  and  upon  the  said  lands,  of  great  value,  to  wit,  of  the 
value  of  1000?.,  and  being  then  of  the  nature,  kind,  quality,  and  descrip- 
tion as  in  this  count  above  mentioned,  and  thereby  then  rendered  all  such 
trees  so  cut  down  as  last  aforesaid  wholly  useless,  &c., — whereby,  &c. 

The  fourth  count  was  in  trover,  for  trees,  saplings,  pollards,  and  bushes. 

The  defendant  obtained  leave  to  plead, — ^first,  not  guilty, — secondly  (to 
the  first  count),  that  the  said  Thomas  Mathews  did  not  devise  the  reversion 
to  the  plaintiff  and  his  heirs  in  manner  and  form  as  in  the  first  count  alleged, 
— thirdly  (to  the  second  count),  that  *the  plaintiff  was  not,  at  the  r*-j  qoo 
said  times  when,  &c.,  or  either  of  them,  seised  of  the  said  revor-  ^ 
sion  of  and  in  the  said  lands  in  the  second  count  mentioned  and  referred 
to,  in  manner  and  form,  &c., — fourthly  (to  the  second  count),  that,  by 
the  custom  of  the  country  in  which  the  said  lands  in  the  second  count 
mentioned  and  referred  to  were  situate,  beech  trees  were  not  reckoned  or 
accounted  to  be,  and  were  not,  nor  are,  timber  trees,  in  manner  and  form, 
&c., — fifthly  (to  the  third  count),  that  the  plaintiff  was  not  at  the  said 
times  when,  &c.,  or  either  of  them,  seised  in  the  said  reversion  of  and  in 
the  said  lands  in  the  third  count  mentioned  and  referred  to,  in  manner 
and  form,  &c.,(a) — sixthly  (to  the  third  count),  that  the  said  trees  in  the 
third  count  mentioned  were  not,  nor  are  not,  nor  was  nor  is  any  of  them, 
of  the  nature,  kind,  quality,  or  description  in  the  said  third  count  men- 
tioned, in  manner  and  form,  &c., — seventhly  (to  the  last  count),  not  pos- 
sessed. 

Pearson  now  moved  for  a  rule  nisi  to  rescind  the  order  (which  had 
been  made  a  rule  of  court)  allowing  the  defendant  to  plead  the  above  pleas, 
on  the  ground  that  the  fourth  plea  was  a  traverse  of  a  matter  that  was 

(a)  This  plea  appears  to  ti'averse  a  mere  inference  of  law. 
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included  in  not  guilty.  [Maule,  J.  Can  the  defendant  do  more,  under 
not  guilty,  than  show  that  he  did  not  commit  the  act  complained  of? 
Cresswell,  J.  Was  it  necessary  to  allege  that  heech  trees  are  timber 
trees  ?]  It  would  seem  so  from  the  authorities :  Phillips  r.  Smith,  14 
M.  &  W.  589.  In  Sutherland  v.  Pratt,  11  M.  k  W.  296,  a  declaration 
in  assumpsit  on  a  policy  of  assurance  stated  that  the  plaintiff  caused  a 
policy  to  be  effected,  &c. ;  and  a  plea,  that  the  policy  was  not  caused  to 
be  made  by  or  on  behalf  of  the  plaintiff,  was  held  bad  on  special  demur- 
rer, as  amounting  to  non  assumpsit.  In  a  recent  case  in  this  court,(a) 
♦10911  ^^^  allegation  of  a  bailment,  in  detinue,  *was  held  necessary,  but 
-■  not  traversable.  [Maule,  J.  I  thought  we  held  that  it  was 
not  necessary  to  allege  it.  Coltman,  J.  If  you  fail  to  prove  the  custom 
of  the  country,  would  the  defendant  be  entitled  to  a  verdict  upon  not 
guilty,  he  having  b^en  proved  to  have  cut^  down  the  trees?]  This  sort 
of  plea  may  very  seriously  embarrass  the  plaintiff  at  the  trial.  [Maulk, 
J.  It  may  be  demurrable.]  The  defendant's  object  evidently  is,  to 
invite  a  demurrer.  But  the  court  is  in  the  habit  of  striking  out  pleas  on 
the  ground  that  they  amount  to  the  general  issue.  [Maule,  J.  Not 
so ;  but  because  there  is  already  another  plea  upon  the  record  raising 
the  same  defence,  and  thus  the  5th  rule  of  Hilary  term,  4  W.  4,  is  vio- 
lated.] That  is.  a  new  principle  altogether.  [Cresswell,  J.  Should 
you  not  have  gone  to  a  judge  at. chambers  for  an  order  to  strike  out  the 
objectionable  plea  ?]  The  case  of  The  South  Eastern  Railway  Company 
V,  Sprott,  8  Dowl.  P.  C.  493,  shows  that  this  is  the  proper  form  of  motion. 

Wilde,  C.  J.  Not  guilty  merely  puts  in  issue  the  wrongful  act,  the 
cutting  down  of  the  trees. 

Maule,  J.  In  case  for  diverting  a  water-course,  the  wrongful  act 
complained  of,  is,  the  diversion  ;  and  that  alone,  and  not  the  title,  is  put 
in  issue  by  not  guilty.  I  see  no  pretence  for  saying  that  the  plea  referred 
to  is  one  which  ought  not  to  have  been  allowed  under  the  statute  of  Anne. 

The  rest  of  the  court  concurring,  Rule  refused. 

(o)  The  oaiue  aUnded  to,  is,  Closomaa  v.  White,  onto,  p.  43. 


BND  OF  TRINITY  TERM. 


AN 


INDEX 


TO  THB 


PRINCIPAL    MATTERS 


ED  IN  THIS  VOLUME. 


ACCOMPANIMENT. 

See  COPTBIQHT. 

ACKNOWLEDGMENT. 
See  HuBBAHD  AifD  Wnri. 

AFFIDAVIT. 
On  Motion  /or  a  Stiggeetion — See  CouVTT- 

COURT,  IL 

And  eee  Ahecbt,  I. 

AGENT. 

See  Bboebb. 
Factor. 
Prikcipal  ard  Aokrt. 

AGREEMENT. 
Suffieitney  of  Ooneideration, 

A.  and  B.  entered  into  the  following  agreement: 
— "  In  consideration  that  A.,  of  Macclesfieldi 
■nrgeon  and  apothecary,  will  engage  me,  the 
undersigned  B.,  as  assistant  to  him  as  a  sur- 
geon, Ao.|  I,  the  said  B.,  promise  the  said  A. 
that  I  will  not  at  any  time  practise  as  surgeon 
or  apothecary  at  Macclesfield,  or  within  seven 
milds  thereof,  under  a  penalty  of  5002. :  and 
I,  the  said  A.,  do  hereby  agree  with  the  said 
B.y  to  engage  the  said  B.  as  an  assistant  to 
me  as  a  surgeon,  Ac,  on  the  terms  afore- 
said." 

In  assumpsit  by  A.  against  B.  for  a  breach  of 
this  agreement,  the  declaration  averred  that 
A.  did,  in  pursuance  and  performance  of  the 
agreement,  engage  B.  as  assistant  to  him  A. 
as  a  surgeon,  Ac,  according  to  the  terms,  true 
intent,  and  meaning  of  the  agreement : — 

VOL.  VII. — 79  8 


Held  that  there  was  a  sufficient  oonsidera 
tion  for  the  promise  of  B.,  and  that  the  oon« 
tract  was  not  void  as  an  unreasonable  restraint 
of  trade.     Sainter  y.  Fergueon,  *         711 

AMENDMENT. 

L  At  yiei  Priue,  under  3  <fr  4  TT.  4,  e.  42, 

f.  23. 

1.  In  assumpsit  by  an  endorsee  against  the 
drawer  of  a  bill  of  exchange,  the  declaration, 
in  the  usual  form,  alleged  that  the  bill  was 
duly  presented  to  the  acoeptor,  that  it  wac 
dishonoured,  and  that  the  defendant  had 
notice  thereof.  The  defendant  pleaded, — 
that  the  bill  was  not  presented  to  the  acoep- 
tor,— and  that  the  defendant  had  no  notice 
of  its  dish^our.  At  the  trial,  it  was  proved 
Ihat  the  bill  was  presented,  on  the  day  it  be- 
came due,  at  the  house  of  the  acceptor ;  and 
that  the  defendant,  to  whom  it  was  there 
shown,  said  that  the  acceptor  was  dead,  and 
that  he  was  his  executor, — adding  a  request 
that  it  might  be  allowed  to  stand  over  for  a 
few  days,  and  he  would  see  it  paid. 

The  judge  having  permitted  the  declaration 
to  be  amended,  by  alleging  the  death  of  the 
acoeptor,  the  appointment  of  the  defendant 
as  his  executor,  the  proving  of  the  will,  and 
the  presentment  of  the  bill  to  the  defendant 
for  payment : — Held,  that  the  amendment  was 
warranted  by  the  statute.  Caunt  r.  Tkomp- 
eon,  40O 

2.  The  statute  does  not  s.uthorixe  the  amend- 
ment of  the  record,  upon  the  trial  of  an  issue 
of  nul  tiel  record.    Cooper  v.  Penne/ather,  739 

And  eee  Contract. 

n.  A/ier  Argument  of  Demurrer. 
The  court  refused  to  allow  a  plea  to  be  amendi  d 
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ASSmNMENT. 


after  jadgment  pronounced  thereon.  Smith 
▼.  Tke  London,  Brighton,  and  South  Coast 
BaiUoay  Company,  793 

ANNUITY. 

Return  or  Retainer  of  Part  of  the  Connderation. 

L  To  induce  the  court  to  set  aside  a  warrant 
of  attorney  given  to  secure  an  annuity,  on  the 
ground  of  an  improper  returning  or  retaining 
of  part  of  the  consideration-money,  the  fact 
of  such  returning  or  retaining  must  be  dis- 
tinctly and  unequiyocally  sworn  to.  Barber 
y.  Thonuu,  613 

2.  At  the  time  of  executing  an  annuity  deed, 
the  grantor,  an  attorney,  received  the  full 
amount  of  the  consideration-money,  170/.,  and 
immediately  paid  thereout  SL  6«.  M.,  for  the 
costs  of  preparing  the  securities  and  enrolling 
the  memorial,  and  20^  to  the  grant^agen? 
in  satisfaction  of  a  liability  hi  him^tne  agent) 
upon  a  bill  of  exchange  drawn  by  ttie  grantor 
upon  and  accepted  by  his  father,  and  which 
was  within  a  week  of  maturity : — Held,  that 
this  was  not  such  a  transaction  as  would  war- 
rant the  court  in  setting  aside  the  securities 
eleven  years  after  the  date  of  the  grant    lb. 

APPEARANCE.  . 
See  Practice,  IL 

APRYNO,  467. 

ARBITRAMENX. 
L  Authority  to  refer. 
The  attorney  on  the  record  has  authority  to 
consent  to  a  reference  on  behalf  of  his  client. 
Smith  V,  Troup,  757 

IL  Difcretion  of  ArbitrSlor,  * 

Where  a  cause  is  referred,  the  arbitrator  to  be 
at  liberty  to  state  any  point  of  law  for  the 
yopinion  of  the  court,  and  he  declines  to  do  so, 
the  court  will  not  interfere  with  his  discre- 
tion.    MiUer  v.  Shuttleworth,  105 

III.  Mietake  of  Arbitrator,  Ac. 
By  an  order  of  reference  made  by  consent,  it 
was  stipulated,  amongst  other  things,  that  cer- 
tain items  in  an  account  annexed  to  the  order 
should  be  taken  as  admitted  between  the 
parties.  The  arbitrator  having  made  his 
award, — the  court  refused  to  amend  the 
order,  and  refer  the  matter  back,  upon  affida- 
vitfl  showing  a  mistake  by  the  clerk  of  the 
plaintiff's  attorney  in  the  copying  of  one  of 
the  admitted  items.     Winn  v.  NichoUvn,   819 

rV.  Demand  of  Money,  Ac,  awarded. 
A  personal  demand  of  money  payable  under  an 
award,  with  a  view  to  a  proceeding  on  a  rule 


of  court  under  the  1  A  2  Vict  e.  110,  s.  18, 
may  be  dispensed  with,  where  the  party  i« 
evidendy  keeping  out  of  the  way  to  avoid  the 
demand.     Smith  v.  Troup,  757 

ARGUMENTATIVE  TRAVERSE. 
See  Landlord  and  Tenant,  II. 

ARREST. 

I.  On  a  Capiae  under  1  <f  2  Vict.  e.  110,  «.  3. 
Affidavit.]-- 1.  An   affidavit  of  debt  alleging 

several  distinct  and  separate  causes  of  action 
for  separate  and  distinct  sums,  some  of  which 
are  well  stated,  and  others  not,  is  not  there- 
fore bad  altogether.     Cunliffe  v.  Maltan,  695 
2.  A  eapiqf  issued  under  a  judge's  order  pur- 
suant td  the  1  A  Vict  o.  110,  s.  3,  endorsed 
^for  baif  for  10502.,  upon  an  affidavit  stating 
*v  distinct  -4%s^s  of   action  for    four  several 
amounts,  three  of  them  correctiy,  and  one 
(for  5002.)  imperfectiy.    The  defendant,  hav- 
ing  been  arrested,  applied  to  a  judge  at 
chambers  to  discharge  him  out  of  custody . 
The  judge  declined  to  discharge  the  defend- 
ant, but  made  an  order  reducing  the  amount 
.  tQ  be  taken  for  bail,  by  the  500/.  so  defectively 
alleged: — The  court  refused  to  rescind  the 
order.  lb. 

II.  Taking  out  of  Court  Money  deposited  in 

'  Lieu  of  Bail. 

A  defendant  arrested  on  a  eapias  under  the  1  4 
2  Vict  c.  110,  deposited  with  the  sheriff  the 
amount  endorsed,  with  102.  for  oostd,  pursuant 
to  the  43  0.  3,  o.  46,  and  shortiy  afterwards 
embarked  with  his  family  for  Australia,  with- 
out putting  in  bail  above,  or  leaving  any  at- 
torney or  agent  to  act  for  him.  The  court 
granted  the  plaintiff  a  rule  nisi  for  taking  the 
money  out  of  court,  subject  to  any  deduction 
hrom  the  102.,  upon  taxation, — which  rule  wa« 
made  absolute,  upon  service  by  sticking  ap 
the  rule  nisi  in  the  office.  Shaektl  v.  Jok»- 
eon,  S65 

ARREST  OF  JUDGMENT. 

See  Libel,  1. 
Repletin,  3. 

ASSIGNMENT. 
Of  Copyright— See  Coptright. 

ASSUMPSIT. 
Sufficiency  of  Coneideration. 
1.  B.  k  C,  members  of  a  railway  eommittee, 
being  indebted  to  A.  in  a  large  sum,  which  A. 
sought  to  recover  by  contributions  from  tha 
committee,  and  A.  having  brought  an  actios 
against  B.,  and  having  threatened  to  me  (X, 
D.  promisee,  that,  in  consideration  that  A. 
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will  ceMa  to  proMcvto  the  action  broaght, 
And  will  forbear  to  sue  ^.,  he,  D.,  will  pay  a 

•  certain  imaller  sum  to  A.  In  declaring  upon 
this  promise,  it  is  not  necessary  to  allege  that 
D.  was  a  member  of  the  committee,  or  that 
A.  had  a  well-founded  claim  against  the  com- 
mittee, or  that  the  actions  brought  and  threat- 
ened related  to  the  committee,  or  that  the  plain- 
tiff was  ready  and  willing  to  accept  the  smaller 
sum  in  satisfaction  of  the  debt  owing  from  B. 
and  C.     Tempton  ▼.  KnotoUtf  061 

2.  A  declaration,  in  assumpsit,  stated  that  the 
plaintiffs  had  commenced  an  action  against 
A.  to  recover  a  sum  due  to  them  from  A., 
and  another  action  against  B.,  as  a  party 
liable  in  respect  of  the  same  debt;  that,  in 
consideration  that  the  plaintiffs  would  con- 
sent to  stay  the  proceedings  in  the  action 
against  A.  until  a  given  day,  and  would  pro- 
ceed to  trial  with  the  action  against  B.  at  a 
certain  sitting,  or  as  soon  after  as  the  practice 
of  the  court  would  admit  of^ — the  defendant 
promised  that  he  would  indemnify  the  plain- 
tiffs against  all  costs  and  expenses  connected 
with  the  action  against  B.,  whether  the.  tame 
•kould  be  decided  in  favour  of  ike  plaintiffe  or 
of  B.,  and  that  he,  the  defendant,  would  pay 
the  tawte  costs  and  expenses  when  requested 
by  the  plaintiffs.  The  declaration  then  aver- 
red that  the  plaintiffs,  confiding  in  the  promise 
of  the  defendant,  did  consent  to  stay,  and  did 
•tay,  the  proceedings  in  the  action  against  A., 
and  that  they  duly  proceeded  to  trial  with  the 
action  against B.,  and  obtained  a  verdict  there- 
in ;  that  the  verdict  was  afterwards  set  aside, 
and  anew  trial  ordered,  upon  payment  of  costs 
by  B.,*  that  the  plaintiffs  again  set  down  the 
cause  for  trial;  that,  by  the  direction  and  at 
the  request  of  the  defendant,  the  record  was 
withdn^wn ;  and  that  the  plaintiffs  had  incur- 
red, and  paidf  certain  costs  and  expenses  in 
connexion  with  the  said  action  :  and  assigned 
for  breach,  the  defendant's  refusal  to  reim- 
burse them : — Held,  that  the  declaration  dis- 
closed a  good  cause  of  action,  the  yfna^  deter- 
mination  of  the  action  against  B.  not  being  a 
condition  precedent  to  the  plaintiffs'  right  to 
flue  for  the  costs,  and  the  consideration  being 
satisfied  by  the  plaintiffs'  staying  proceedings 
against  A.,  and  going  to  trial  against  B. 
Wilton  V.  Sevan,  073 

ASSURANCE. 

See  IXSURAHCB.  ^ 

ATTACHMENT. 

L  For  Xon-Delivery  of  Bill — See   ATTonifBr, 

IL,  5. 

IL  For  Ditohedienee  of  Rule  of  Court 

L  Attachment  will  not  lie  on  a  rule  of  court, 

unless  for  disobedience  of  some  expreee  direc- 

lioiL    Doe  d.  Earl  of  Cardigan  v.  Bywater,  794 


2.  An  order  was  made  by  eoneent,  in  an  aotioc 
of  ejectment,  **  that  the  proceedings  be  stayed, 
the  defendant  to  pay  his  own  costs  of  a  former 
ejectment,  and  the  lessor  of  the  pUintiff  to  . 
pay  &L  towards  the  defendant's  costs,  and  to 
grant  a  lease  of  the  premises  for  21  yean,  at 
the  rent  of  1«.  a  year,  on  the  same  conditions 
as  other  parts  of  the  estates  of  the  lessor  of 
the  plaintiff  in  the  parish,  were  held."  The 
defendant  having  declined  to  accept  a  leaae 
and  execute  a  counterpart, — the  court  reftised 
to  grant  aq  attachment  against  him.        '    76. 

ATTORNEY. 

L  Authority  of. 

The  attorney  on  the  record  has  authority  to 
consent  to  a  reference  on  behalf  of  his  client 
Smith  V.  Troupf  757 

IL  Bill  of  Coef. 

Form  of.  Name  of  the  Court  and  Caute,"] — 1.  An 
attorney's  bill,  to  be  in  strict  compliance  with 
the  statute  6  A  7  Vict  e.  73,  s.  37,  must  con- 
tain, in  express  terms,  or  by  reasonable  infer- 
ence, a  statement  of  the  name  of  every  cause 
and  of  every  court  in  which  any  part  of  the 
business  charged  for  has  been  transacted. 
Sargent  v.  Gannon^  742 

2.  A  bill  of  coste  headed  "  Yourself  v.  Round" 
(the  client's  name  being  Gannon),  and  en- 
dorsed ''  Hancock  v.  Round,"  was  enclosed  in 
a  signed  letter  addressed  to  Oannon,  begin- 
ning "  Hancocks  v.  Round, — I  send  yon  my 
bill  in  this  matter."  All  the  business  com- 
prised in  the  bill  had  reference  to  a  purchase 
of  land  under  a  decree  of  the  court  of  Chan- 
cery, in  a  cause  of  "Hancock  r.  Round:" — 
Held,  that  the  name  of  the  eauee  sufficiently 
appeared.  Jb, 

3.^  The  bill  was  not  headed  in  any  court :  but 
the  whole  related  to  one  transaction,  and  some 
of  the  items  were  for  attendances  at  the  ac- 
countant-general's and  at  the  master's  offices, 
and  in  court  upon  a  petition  to  the  Vioe- 
Chancellor: — Held,  that  the  bill  gave  reason- 
able information  to  the  client  as  to  the  conrse 
to  be  pursued  in  order  to  tax  the  bill,  and 
therefore  that  the  statute  was  complied  with. 

76. 

Plea  of  Non-Delivery  of] — i.  Assumpsit  against 
several  defendante  for  work  and  labour  by 
the  plaintiff  as  an  attorney,  with  counts  for 
money  paid,  Ac  Plea, — by  one  of  the  de- 
fendants,— to  the  whole  declaration,  that  the 
action  was  commenced,  after  the  0  A  7  Vict 
c.  73,  for  the  recovery  of  fees,  charges,  and 
disbursements  due  to  the  plaintiff  as  an  at- 
torney, as  in  the  first  count  mentioned,  and 
that  no  signed  bill  hait  been  delivered  to  t6« 
defendant,  or  sent  by  the  post  to,  or  left  fo» 
him  at,  hie  counting-house,  office  of  busineaa^ 
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AWARD. 


BILL  OP  EXCHANGE. 


dwelling-honae,  or  Ust  known  plAce  of  abode : 
— Held,  on  special  demurrer,  that  the  word 
**  dubnraeniente"  applied  to  the  coont  for  mo- 
ney pud ;  and  that  the  plea  rafficientlj  nega- 
tired  the  dellrery  of  a  bill  of  eoete  within 
the  terms  of  the  ttatate.  TateT.Hiteking9fB75 
AUaekmetU  far  N<m-delitfery  c/.] — 5.  Bj  a 
judge's  order  (made  a  rule  of  court).  A.,  the 
former  attorney  of  B.,  was  directed  within  ten 
days  to  deliTcr  to  C.  A  D.,  B/s  present  attor- 
neys, a  bill  of  costs,  Ac. : — ^Ueld,  that  an  at- 
tachment could  not  issue  against  A.  for  diso- 
bedience of  the  rule  of  court,  upon  a  mere 
demand  by  a  clerk  of  C.  AD.     /n  rt  (7alf/«n, 

136 
IIL  CoUutiw  Settltnuntbehtttn  the  FartU$. 

The  court  will  not  interfere,  even  in  the  ease  of 
a  plaintiiT  suing  in  forma  pauperU,  to  prcTent 
eifect  being  given  to  a  settlement  between  the 
parties, — although  it  be  evident  that  the  at- 
torney will  lose  his  costs, — unless  the  settle- 
ment be  clearly  coUnsiye.    Franeit  v.  Webb, 

T31 
AWARD. 
See  AliBiTBAMKirr. 

BAOUNKILLS,  471  (a). 

BAIL. 
See  Arrbat,  L 

BAILMENT. 
See  Drtihuk. 

BANKRUPT. 
I.  Act  of  Bankruptcy, 

Jfottce.] — 1.  An  intimation  given  by  a  clerk  of 
a  defendant's  attorney,  to  a  clerk  of  the  plain- 
tiff's attorney,  that  the  defendant  has  com- 
mitted an  act  of  bankruptcy, — ^the  clerk  to 
whom  it  is  given  not  being  shown  to  be  a 
managing  clerk,  or  to  have  communicated 
the  matter  to  his  principal, — ^is  not  such  a 
notice  as  will  defeat  an  execution,  under  the 
proviso  in  the  2  A  3  Vict  c  29,  s.  1.  Pennell 
V.  Stephen*,  987 

2.  Quare,  whether  a  notice  to  one  who  ie  shown 
to  be  a  managing  clerk  would  suffice  ?        lb, 

H.  3fe99enger^§  Feet* 

In  an  action  by  a  mo98onger  of  the  court  of 
bankruptcy,  against  J.  S.,  for  fees  due  from 
him  as  petitioning-ereditor  under  a  fiaty — 
Held,  that  the  plaintiff  proved  a  prima  facie 
case,  by  putting  in  the  proceedings  under  the 
fiat,  without  showing  the  identity  of  the  de- 
fendant with  the  J.  S.-~named  therein  as  the 
petitioning-ereditor.    Uamher  v.  RoberU,  801 


IIL  Execution  on  Warrant  of  Atturmr^ 

A.  gave  B.  a  warrant  of  attorney,  under  wh^ofa 
judgment  was  entered  up.  On  the  24th  of 
August,  1840,  %fi.fa.  issued,  under  which  tha 
sheriff,  on  the  26th,  seised  A.'s  goods,  consist- 
ing of  machinery,  iron,  Ac.  On  the  third  of 
September,  A.  committed  an  aet  of  bank- 
ruptcy. On  the  8th  and  9th  of  September. 
the  sheriff  sold  part  of  the  goods  by  aaction, 
in  lots,  and  received  a  deposit  on  each  lot,  bat 
the  lots  were  not  separated  from  the  mass. 
On  the  II  th  of  September,  tkfiat  in  bankruptcy 
was  granted  against  A.  On  the  19th  of  Sep- 
tember, and  following  days,  the  goods  were 
weighed  out  and  deKvered  to  the  purchasers. 
The  sheriff  subsequently  paid  over  the  whole 
of  the  proceeds  of  the  sale  to  B. : — Held,  that 
the  assignees  of  A.  were  entitled  to  recover 
the  whole  of  the  proceeds,  including  the  de- 
posits, inasmuch  as  there  had  been  no  perfect 
sale,  but  only  an  inchoate  sale,  at  the  time  of 
the  fiat,  and  B.  still  remained  a  creditor  of 
A.  having  security,  within  the  provisions  of 
the  1 08th  section  of  the  6  G.  4,  c  16.  Ward 
V.  DalUm,  643 

BARON  AND  FEME. 

See  HUSBAXO   AHD  WlFK. 

BILL  OF  EXCHANOB. 

L  Deeeription  of  Partiee. 

In  a  count  upon  a  bill  of  exchange,  by  endorsee 
against  acceptor,  the  defendant  was  described 
as  "John  M.  Knott :"— Held,  an  insufficient 
description,  and  properly  taken  advantage  of 
by  demurrer.     Kinnertley  v.  Knott,  980 

n.  Aheration  of. 

A  bill  at  three  months,  drawn  by  A.  and  accepted 
by  B.,  for  A.'s  acoommodaUon,  was  endorsed 
and  sent  by  post  by  A.  to  C.  for  value.  C 
returned  the  bill,  insisting  upon  having  one 
at  two  months  instead.  A.  thereupon  altered 
the  bill,  by  making  it  payable  at  two  instead 
of  lAree  months,  and  again  sent  it  to  C.  There 
was  no  evidence  that  B.  knew  of  the  altera- 
tion at  the  time ;  but  there  was  evidence  to 
show  that  he  subsequently  assented  to  its  be- 
ing treated  as  a  rico  months'  bill : — Held,  tha,t 
the  biU  was  well  declared  on  as  a  two  months* 
bill,  and  that  it  was  not  avoided  by  the  alter- 
ation.    TarUt^n  v.  Shingler,  812 

IIL  Notice  of  iHehomour, 

1.  Knowledge  of  the  probability,  however  strong 
that  a  bill  of  exchange  will  be  dishonoured, 
cannot  operate  as  a  notice  of  dishonour,  or 
dispense  with  it  But  knowledge  that  the  bill 
has  been  dishonoured,  where  the  drawer  ia 
himself  the  party  who  is  to  pay  the  hill  (»« 


BIRTH. 


CONTRACT. 


1029 


exacator  of  the  acceptor),  does  amount  to  no- 
tice. Caunt  V.  ThomptoHj  400 
*S.  In  anampsit  by  an  endorsee  against  the 
drawer  of  a  bill  of  exchange,  the  declaration, 
in  the  usual  form,  alleged  that  the  bill  was 
duly  presented  to  the  acceptor,  tliat  it  was 
dishonoured,  and  that  the  defendant  had  no- 
tice thereof  The  defendant  pleaded, — that 
the  bill  was  not  presented  to  the  acceptor, — 
and  th«t  the  defendant  had  no  notiee  of  its 
dishonour.  At  the  trial,  it  was  proved  that 
the  bill  was  presented,  on  the  day  it  became 
due,  at  the  house  of  the  acceptor ;  and  that 
the  defendant,  to  whom  it  was  there  shown, 
said  that  the  acceptor  was  dead,  and  that  he 
was  his  executor, — adding  a  request  that  it 
might  be  allowed  to  stand  over  for  a  few  days, 
and  he  would  see  it  paid  :-^Held,  that  there 
was  sufficient  evidence  of  notice  of  dishonour 
to  the  defendant  Ih. 

And  tee  AnHDniTT. 

BIRTH. 
Bvidenoe  of  period  of,  487. 

BOND. 

PUa  of  Set-off,  under  8  (7.  2,  e.  24,  s.  5. 

To  an  action  of  debt  on  a  bond  conditioned  for 
the  payment  of  the  interest  half-yearly,  and 
the  principal  sum  six  months  after  notice 
(which  notice  had  not  been  given),  the  de- 
fendant pleaded  a  set-oiT  exceeding  the  in- 
terest due,  which  set-off  accrued  before  the 
commencement  of  the  action,  but  after  the 
interest  became  payable : — Held,  that  the  plea 
was  a  good  answer  to  the  action,  under  the  8 
G.  2,  c  24>  s.  6.     Lee  v.  Leeter,  1008 

BONDLAND,  4^8  (g). 

BROKER. 
Autkoritff  of, 

1.  One  who  employs  a  broker  to  buy  railway 
shares  for  him,  impliedly  authorixes  him  to  do 
all  that  is  needful  to  complete  the  bargain. 
Bayley  v.  Wilkin»,  886 

8.  A.  employed  B.,  a  broker  and  member  of  the 
Stock-Exchange,  to  buy  shares  for  him.  At 
the  time  of  Uie  purchase,  a  call  had  been 
made,  but  was  not  yet  payable.  The  seller 
having  paid  the  call,  in  order  to  enable  her  to 
make  a  transfer  of  the  shares,  B.,  who  by 
the  rules  of  the  Stock-Exchange,  was  person- 
ally responsible  for  it,  paid  the  money : — Held, 
that  B.  was  entitled  to  recover  from  A.  the  sum 
ao  paid,  as  money  paid  to  his  use.  IK 

BROKER'S  BOOK. 
See  Practicb,  XL  1,  2. 

So 


CAPIAS. 

Under  1*2  VicL  c.  110,  ».  3. 

See  Arrest, 

CARRIER. 
See  Railway  Coxpamt,  L 

CHARTERED  COMPANY. 
See  Joxnt-Stock-Oompant. 

CHARTER-PARTY. 
See  Tkotkb,  I,  2. 

CHRISTIAN  NAME. 

Statement  of,  in  pleading. 

Where,  in  describing  a  parlor  in  pleading,  a  sin- 
gle letter  is  prefixed  to  his  surname,  the  court 
will  intend  it  to  be  his  full  christian  name,  if 
a  vowel ;  otherwise,  if  a  eonrnmanL  Kinnere- 
Uy  V.  Knott,  989 

CLERK. 
See  Bankrupt,  I. 

COLLIERY. 
See  EocLRBiASTTCAL  Lb  ask. 
Murxs. 

COLLUSION. 
See  Attoriirt,  IL 

COMMON  CARRIER. 
See  Railway  Coxpahy,  L 

COMPENSATION. 
See  Railway  Coxpany,  II. 

CONDITION. 
Of  Re-entry,  in  a  Leaee* 
Where  land  is  demised  subject  to  a  condition 
for  re-entry  on  default  in  payment  of  the 
rent,  the  right  of  re-entry  does  not  accrue  un- 
til the  rent  has  been  duly  demanded.  Sill  ▼. 
Kempehall,  076 

CONDITION  PRECEDENT. 
See  AssnxpsiT,  2. 

CONTRACT. 
Of  eale,  Conetmetxon  of, 
1.  In  assumpsit  by  the  sellers  against  the  buy- 
ers  for  the  breach  of  two  contracts  for  tha 
shipment  at  a  foreign  port,  of  two  several 
quantities  of  rye-meal,  the  declaration  stated, 
that,  "after  the  making  of  the  said  contraotsy 
and  before  the  performance  of  them,  or  of  any 
part  thereof,  it  Was  agreed  between  the  plain- 
tiffs and  the  defendants  that  the  said  two  con- 
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tracts  sbonld  be  deemed  and  taken  to  be,  and 
to  operate  m,  one  contract,  and  sbonld  be  per. 
formed  aa  if  tbe  same  had  been  one  contract 
for  the  amount  of  the  said  two  quantities  of 
meal:'' — Held,  that  this  allegation  was  not 
sustained  by  proof  that  the  buyers  had  sent 
out  three  veueU  to  receive  the  meal,  the  first 
of  which  was  not  of  capacity  sufficient  to  take 
on  board  the  quantity  mentioned  in  the  first 
contract,  and  that  they  had  received  a  sepa- 
rate bill  of  lading  of  the  cargo  brought  home 
by  that  vessel,  and  accepted  a  bill  drawn  on 
them  for  the  stipulated  proportion  of  that  par- 
ticular cargo.     Jieniaeff  y.  Jieade,  139 

2.  The  judge  at  the  trial  having  refused  to  allow 
the  declaration  to  be  amended,  by  striking 
out  the  words  "  or  of  any  part  thereof," — the 
court,  to  whom  the  propriety  of  that  refusal 
was  referred,  declined  to  interfere.  lb. 

3.  By  two  contracts,  entered  into  at  diiferent 
times,  the  defendants  engaged  to  ship  atCron- 
stadt,  for  the  plaintiffs,  250  tons  and  350  tons 
respectively  of  rye-meal, — each  contract  sti- 
pulating  that  the  shipment  should  be  made 
at  the  first  open  water,  allowing  a  fair  and 
reasonable  time  for  the  arrival  out  of  the  vf- 
»el  and  getting  the  goods  down  to  Cronstadt; 
that  payment  should  be  made  one-^hird  at 
Uiree  months  from  the  date  of  bill  of  lading  j 
but  that,  should  the  ve—el  not  arrive  in  time 
for  the  goods  to  be  shipped  before  the  30th 
of  June,  or  the  seUers  not  be  able  to  procure 
a  ehip  by  that  date,  the  sellers  should  draw 
for  the  remainder  as  specified  above.  In  an 
action  by  the  buyer  sagainst  the  sellers  for  the 
breach  of  these  two  contracts,  the  defendants 
pleaded  amongst  other  pleas,  that  the  plain- 
tiffs were  not,  at  and  after  the  arrival  of  the 
•aid  vessels  at  Cronstadt,  and  from  thence  at 
and  nntif  a  fair  and  reasonable  Ume  had 
elapsed  for  getting  the  goods  down  to  Cron- 
stadt, ready  and  willing  to  buy  and  accept 
and  pay  for  the  meal,  in  manner  and  form 
as  alleged;  and  that  the  plaintiffs  had  not 
performed  the  said  contracts  and  promises 
in  all  things  on  their  part  to  be  performed, 
in  manner  and  form  as  alleged : — Held,  that 
the  circumstance  of  the  buyers'  having  sent 
out  three  veetele,  neither  of  which  was  of  capa- 
city sufficient  to  take  on  board  the  quantity 
mentioned  in  either  contract,  and  which  ar- 
rived at  the  port  of  loading  at  different  times, 
did  not  entitle  the  defendants  to  a  verdict 
upon  these  two  issues;  but  that  the  buyers 
were  entitled  to  maintain  an  action  against 
the  sellers,  although  they  had  not  sent  out 
ofte  veetel  to  receive  the  quantity  mentioned 
in  each  contract.    Jieado  v.  JHeniaeff,        152 

CONVERSION. 
See  Troykr,  II. 


CONVEYANCE. 
Bjf  Married  Woman — See  Husbahd  Airp  Wifs. 

COPITIS,  467. 

COPYRIGHT. 
In  Ifveieal  Compoeitiont, 

1.  Description  of  Copyright  claimed,'] — One  who 
adapts  words  to  as  old  air,  and  prociirM  a 
friend  to  compose  an  accompaniment  there- 
to, acquires  a  copyright  in  both  words  and 
aocompaniment;  and  his  assignee,  in  deelar- 
ing  for  an  infringement,  may  describe  him- 
self as  proprietor  of  the  copyright  in  tke 
whole  composition.    Leader  v.  Pwrday,         4 

2.  Notice  of  Objectione.] — In  an  action  by  A^ 
for  the  infringement  of  copyright  in  a  mnsacal 
composition,  consisting  of  an  ''air,"  which 
was  old  and  not  the  subject  of  copyright,  of 
''  words,"  which  were  written  by  B.,  and  of  an 
« accompaniment,"  which  was  composed  bj 
0.  at  the  request  and  for  the  benefit  of  B. : — 
Held,  that  it  was  not  competent  to  the  defend- 
ant,— under  a  notice  of  objections  stating 
merely  that  A.  was  not  the  owner  of  the  copy- 
right,  and  that  there  was  no  subsisting  copy- 
right in  the  work, — to  object  at  the  trial  Uiat 
there  had  been  no  assignment  by  C,  even 
though  the  point  arose  upon  the  evidence 
produced  on  the  part  of  the  plaintiff.  lb. 

3.  Aeeignment  of  Copyright,] — ^A.,  the  author  of 
.    a  musical  composition,  in  October,  1 844,  agreed 

in  writing,  not  under  seal,  with  B.,  for  the 
sale  of  the  copyright  therein  to  him,  under- 
taking to  execute,  when  called  upon,  a  proper 
assignment  to  B.,  his  executors,  Ac,  or  as  he 
or  they  should  direct: — Held,  that  this  did 
not  operate  as  an  assignment  to  B.,  so  as  to 
render  inoperative  a  subsequent  regular  as- 
signment by  A.  to  B.  and  C.  IK 

CORRODY. 

Charged  upon  Leicester  Abbey,  petition  of  right 

to  be  relieved  flrom,      '  461,  n. 

What  shall  amount  to,  461,  n. 

COSTS. 

I.  Bill  of— See  ArroRirEr,  IL 

II.  Security  for  Coet9—See  IlfTERPLKAnBB,  S. 

IIL    Where  Money  paid  into  Comrt. 

Payment  of  money  into  court  generally  upon  the 
whole  declaration  does  not  disentitle  the  de- 
fendant to  the  general  costs  of  the  caiue, 
where  he  afterwards  obtains  judgment  as  in 
case  of  a  nonsuit     M*Lean  v.  PhiUipe,    817 

rV.   Coete  of  the  Day, 
A  plaintiff  is  not  entitled  to  move  for  costs  of 
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the  day,  onlMfl  he  ie  present  when  the  cause 
is  called  on.     Newton  t.  Chaplin,  774 

And  tee  Coumtt-Coubt,  II.,  IV. 

COUNTY-COURT 
L  Juritdiction, 

1.  Ob8  who  resides  in  Scotland,  and  carries  on 
business  in  London  by  means  of  an  agent,  is 
not  bound  to  sue  in  the  city  small  debts  court 
established  under  the  10  A  11  Vict  c.  Ixzi., 
for  a  debt  not  exceeding  20Z.     Sheilt  r.  Bait, 

116 

3.  A  plea  of  not  possessed,  to  an  action  of  tresipass 
qnare  elautum /regit,  takes  the  case  out  of  the 
jurisdiction  of  the  new  county-courts.  Timo- 
thy y.  Farmer,  814 

IL  Suggestion,  to  deprive  Plaintiff  of  Coett. 

I.  To  entitle  a  defendant  to  enter  a  suggestion 
to  deprire  the  plaintiff  of  costs,  under  the 
county-courts  act,  9  A  10  Vict.  c.  95,  the  affi- 
dayit  must  in  positive  terms  state  that  the 
defendant  was  resident  within  the  local  juris- 
diction, and  must  negative  the  parties'  respec- 
tively being  officers  of  the  county-court,  at  the 
time  of  the  commencement  of  the  action,  Dodd 
V.  Wiglryf,  106 

i.  Qnare,  whether  a  case  is  brought  within  the 
second  exception  of  the  129th  section,  where 
part  of  the  cause  of  action  arose  (i.  e.  where 
some  of  the  goods  were  delivered,  or  a  portion 
of  the  work  done)  within  the  jurisdiction  of 
the  court  ''within  which  the  defendant  dwells 
or  carries  on  his  business  at  the  time  of  the 
action  brought  ?"  Ih, 

3.  The  affidavit  to  found  a  motion  for  a  sugges> 
tion  to  deprive  a  plaintiff  of  costs  under  the 
county-courts  act,  9  A  10  Vict  o.  95,  s.  129, 
must  allege  with  certainty  and  precieion  that 
the  plaintiff  did  not,  at  the  time  of  the  com- 
mencement of  the  action,  dwell  more  tiian 
twenty  miles  from  the  defendant  Johnton  v. 
Ward,  868 

1.  Upon  a  motion  for  a  suggestion  under  the 

9  A  10  Vict  c.  95,  s.  129,  an  affidavit  by  the 
defendant'*  attortiey,  stating  the  places  of  re- 
sidence of  the  plaintiff  and  defendant  upon 
information  and  belief  only,  is  insufficient 
Sur ridge  v.  Ellh,  1006 

5.  And  the  court  will  not  allow  a  second  appli- 
cation upon  amended  materials.    76.        1007 

III.  Demand  reduced  by  Set-off. 

I.  A  defendant  is  not  entitled  to  enter  a  sug- 
gestion to  deprive  a  plaintiff  of  costs,  under 
the  129tfa  section  of  the  county -counts  act,  9  A 

10  Vict  c.  95,  where  the  debt  or  demand,  ori- 
ginally exceeding  20/.,  is  reduced  below  that 
sum  by  a  claim  of  set-off.    Woodhame  v.  New- 

.654 


2.  The  words  "  on  balance  of  account  or  other- 
wise," in  s.  58,  have  reference  to  a  debt  re- 
duced by  payments,  or  a  balance  settled  and 
ascertained  before  action  brought  Ih, 

3.  A  demand  exceeding  20^.,  and  reduced  by 
eet-off  to  a  sum  not  exceeding  20/.,  is  not 
within  the  juHsdiction  of  the  county-courts 
created  by  9  A  10  Vict  c  95.  Betwick  v. 
Capper,  669 

rV.  Coete  on  Verdict  under  5?.,  m  Tort. 

Where,  in  an  action  of  tort,  the  plaintiff  obtains 
a  verdict  for  less  than  5/.  under  a  writ  of  in- 
quiry, he  is  entitled  to  his  costs,  although  the 
sheriff  has  no  power  to  certify,  and  although 
the  action  might  have  been  brought  in  one  of 
the  new  county-cotirts :  dieeentiente,  Cresb- 
WBLL,  J.     Beed  v.  Shrubeole,  630 

And  tee  Replevin. 

COVENANT. 

I.  Conetmction  of. 

1.  JV>nn  c>/l]-~No  precise  form  of  words  is  neoes-  M 
sary  to  constitute  a  covenant :  it  is  enough,  ▼ 
if  the  intention  of  the  parties  mutually  to 
contract,  is  apparent  from  the  general  scope 
of  an  instrument  under  seal, — more  especially, 
where  it  commences  with  the  words  ''it  is 
hereby  agreed  by  and  between  the  said  par- 
ties in  manner  following."  Wood  v.  The  Cop- 
per Minere*  Co.,  906 
By  an  instrument  under  seal,  expressed  to 
be  made  and  entered  into  between  the  defend, 
ants  and  the  plaintiff,  it  was  "agreed  by  and 
between  the  parties,"  amongst  other  things 
— that  the  defendants  should  grant  a  lease  of 
certain  premises  to  the  plaintiff,  for  twelve 
years,  at  a  pepper-corn  rent,  for  the  purpose 
of  the  plaintiff's  carrying  on  therein  the 
manufacture  of  patent-fuel, — that  all  the  coals 
consumed  and  used  by  the  plaintiff  for  the 
purpose  of  his  manufacture  during  the  term, 
should  be  bought  and  purchased  of  the  de- 
fendants, provided  the  defendants  could  and 
ehould  supply  him  with  the  quantity  that 
should  from  time  to  time  be  required  by  him, 
or  to  such  extent  as  the  defendants  could  sup- 
ply, and  that  the  defendants  should  charge 
for  the  same  a  given  price,  and  no  more, — 
and,  further,  that  the  defendants  should  not 
be  compelled  to  supply  more  than  500  tons 
per  week,  and  that,  in  case  the  defendants 
should,  from  some  substantial  cause,  be  un- 
able to  supply  small  coal  to  the  extent  agreed 
upon,  they  should  give  the  plaintiff  six  months' 
notice  of  such  their  inability,  and  in  such  caae 
the  plaintiff  should  be  at  liberty  to  obtain  his 
supply  of  coal,  or  the  excess  beyond  the  quan- 
tity the  defendants  could  supply,  from  any 
other  source  : — Held,  that  this  instrument  wai 
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properly  declared  upon  as  a  covenant  on  the 
part  of  the  defendants  to  supply  the  plaintiff 
with  cool  to  the  extent  of  600  tons  weekly, 
unless  unahle  from  some  substantial  cause. 
Wood  r.  The  Copper  J/inert'  Go.,  906 

2.  Mining  Leaae."] — A.,  the  lessee  of  certain  coal- 
min'es,  for  a  term  of  years,  by  indenture  as- 
signed the  same  to  B.  for  the  unexpired 
residue  of  his  term,  B.  covenanting  that  he, 
bis  executors,  Ac,  would,  at  all  times  during 
«o  long  a«  he  or  they  ehould  be  in  ponettion  or 
receipt  of  the  rente,  produce,  and  profite  of  the 
premieee,  pay  to  the  lessors  the  rents,  gale- 
ages,  and  wayleayes  reserved  and  made  pay- 
able by  the  original  lease,  and  observe  and 
perform  all  other  the  covenants  therein  con- 
tained, and  would  at  all  times  thereafter  keep 
harmless  and  indemnified  A.,  his  heirs,  Ac, 
from  and  against  the  rents,  covenants,  Ac, 
in  the  said  lease,  and  from  and  against  all 

.  actions,  Ac,  for  and  in  respect  of  the  same 
covenants,  or  otherwise  in  relation  thereto. 

In  covenant  by  A.  against  B.  upon  this  in- 
denture, the  declaration  assigned  two  breaches, 
— ^first,  non-payment  of  the  rents  and  galeages, 
Ac,  accruing  whilst  B.  was  in  possession  or 
receipt  of  the  rents,  produce,  and  profits  of 
the  premiseB,^secondly,  that  B.had  neglected 
to  keep  A.  indemnified.  Plea, — to  the  whole 
declaration, — that,  at  the  times  when  the  said 
rents  and  galeages  became  due,  B.  was  not 
in  possession  or  receipt  of  the  rents,  produce, 
or  profits  by  the  indenture  assigned,  Ac. : — 
Held,  that  the  issue  raised  by  this  plea  was 
an  immaterial  issue,  inasmuch  as  the  restric- 
tive words,  **  so  long  as  B.,  his  executors,  Ac, 
should  be  in  possession  or  receipt  of  the  rents, 
produce,  and  profits  of  the  premises,"  did  not 
extend  to  the  covenant  to  indemnify;  and, 
consequently,  that,  the  jury  having  found  for 
the  defendant  on  the  issue  joined  on  that  plea, 
A.  was  entitled  to  judgment  non  obstante  vere- 
dicto,    Croeefield  v.  Morrieon,  286 

S.  Covenant  for  Title,'] — On  the  sale  of  a  mes- 
suage, Ac,  the  vendor, — ^by  a  deed,  reciting 
ikat  hie  wife  toae  the  heir  of  A.  H.,  deceaeed, 
that  A.  H.  had  died  intestate,  and  that  the 
vendor  and  his  wife,  or  one  of  them,  were  or 
was  seised  in  fee,  and  after  further  reciting  a 
settlement  made  on  the  marriage  of  the  ven- 
dor and  his  wife,  giving  them  a  power  of  ap- 
poiVitment,  the  power  was  executed  in  favour 
of  H.  S.  Y.  in  fee, — covenanted  "that /or  and 
notwithtitanding  any  act,  matter,  or  thing  by 
them  the  vendor  and  hie  wife,  or  cither  of  them, 
or  the  eaid  A.  H.,  made,  done,  Ac,  to  the  con- 
trary,** they,  the  vendor  and  his  wife,  or  one 
of  them,  were  or  was  Uwfully  and  rightfully 
seised  of  the  messuage,  Ac,  and  had  lawful 
and  absolute  authority  to  appoint,  Ac,  and 
ihat  it  «heuld  be  lawful  for  H.  S.  Y.,  his  heirs, 


Ac,  peaceably  and  quietly  to  bold  the  mes- 
suage, Ac,  without  any  lawful  Ut,  «Ntf,  Ac,  fty 
them  the  vendor  and  hie  wife,  or  either  of 
them,  their  or  either  of  their  heire,  &c.,  or 
from  or  by  any  other  pereon  or  perwone  whom- 
aoever  lawfully  or  equitably  claiming  or  to 
e/atm  by,  from,  or  under,  or  in  trnet  for  him^ 
them,  or  either  of  them,  or  the  eaid  A.  &,  /  and 
that,  free  and  clear,  Ac,  of,  from,  and  against 
all  gifts,  grants,  encumbrances,  Ac,  already 
or  thereafter  to  be  had  and  made,  Ac,  by  the 
vendor  and  his  wife,  or  either  of  them,  or  the 
said  A.  H.  deceased,  or  by  any  other  person 
or  persons  lawfully  or  equitably  claiming  or 
to  claim  by,  from,  or  under,  or  in  trust  for 
them,  or  any  or  either  of  them,  or  by  their 
or  any  or  either  of  their  acts,  deeds,  means, 
defaults,  or  procurement 

The  declaration,  in  an  acUon  by  the  execu- 
tors of  the  covenantee,  after  setting  out  the 
covenant  for  quiet  enjoyment,  assigned  a 
breach  of  that  covenant  as  follows : — "  that 
the  said  H.  S.  Y.,  during  his  lifetime,  was  not 
permitted,  nor  was  he  able,  peaceably  and 
quietly  to  hold  the  said  messuage,  Ac,  with- 
out the  lawful  let,  Ac,  of  the  defendant  and 
his  wife,  and  of,  from,  and  by  all  other  per- 
sons whomsoever,  lawfully  and  equitably 
claiming  and  to  claim  by,  from,  and  under, 
and  in  trust  for  him  and  them  and  the  said 
A.  H.  deceased ;  but,  on  the  contrary  thereof 
after  the  making  of  the  indenture,  and  during 
the  lifetime  of  the  said  H.  S.  Y.,  one  P.  H., 
who  then  claimed,  and  from  thence  hitherto  hath 
claimed,  and  etill  doth  daimfrom,  under,  and 
a$  heir-at-law  to  the  aaid  A,  H,  deceaeed,  law- 
ful right  a%id  title  to  the  eaid  meeeuage,  Ac, 
caused  a  deelaration  in  ejectment  to  be  served 
on  the  said  H.  S.  Y."  The  declaration  then 
set  out  a  recovery  in  ejectment  by  P.  H^ 
claiming  as  above,  and  an  eviction  of  the  said 
H.  S.  Y.  by  due  process  of  law. 

To  this  declaration,  the  defendant  pleaded, 
inter  alia,  that  A.  H.  died  intestate,  leaving  tAe 
defendant*  wife  her  only  child  and  heir-at-law, 
and  that  the  said  H.  6.  Y.,  intending,  Ac, 
instigated  P.  H.  to  claim  right  and  title  to 
the  messuage,  and  to  bring  ejectment;  and 
so  the  defendant  said  that  the  said  H.  S.  Y., 
of  his  own  wrong,  and  by  and  through  his  own 
act  and  procurement,  was  evicted,  Ac 

The  plaintiffs  replied  de  injuria: — 

Held, — first,  that,  assuming  that  the  recital 
in  the  deed — ^that  the  vendor's  wife  was  heir 
of  A.  H. — would  have  operated  as  an  estoppe) 
against  the  plaintiff's  testator,  after  evicticn 
by  title  paramount,  if  properly  pleaded  and 
relied  upon,  such  estoppel  was  waived  by  join- 
ing issue  upon  a  replication  which  put  in  issue 
the  fact  of  the  wife's  heirship  alleged  in  the 
plea,  instead  of  rejoining  the  estoppel : 

Secondly,  that,  excluding  such  allegatioa 
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of  the  heirship  of  the  defendant's  wife,  the 
plea  afforded  no  answer  to  the  action : 

Thirdly,  that  the  allegation  in  the  declara- 
tion that  P.  H.  claimed,  as  heir«to  A.  H.,  law. 
ful  title  to  the  premiseiy  though  possibly 
objectionable  on  special  demurrer,  on  the 
ground  of  uncertainty,  must,  after  being 
pleaded  over  to,  be  understood  to  mean,  not 
merely  that  he  elaimed,  but  that  he  had  law- 
ful title : 

Fourthly,  that  the  generality  of  the  terms 
of  the  corenant  for  quiet  enjoyment  was  not 
restricted  by  the  introductory  words, — for  and 
notwithstanding,  Ac.,— of  the  covenant  for 
title.      Young  v.  JRaineockf  310 

4.  Covenant  of  Indemnity.'] — In  an  action  for  the 
breach  of  a  covenant  of  indemnity  contained 
in  an  indenture  of  November,  1842,  the  decla- 
ration set  forth  an  Indenture  of  January,  1809, 
being  a  settlement  made  on  the  marriage  of 
A.  with  B.,  by  which  provision  was  made  for 
effecting  a  policy  of  assurance  on  the  life  of 
B.,  the  proceeds  of  which  were  to  be  subject 
to  the  appointment  of  A.  and  B.,  or  of  the 
survivor,  in  favour  of  a  child  or  children  of 
the  marriage:  it  then  set  out  a  settlement 
of  March,  1840,  made  upon  the  marriage  of 
C,  a  daughter  of  A.  and  B.,  with  D.,  recit- 
ing the  death  of  A.  without  having  exercised 
the  power  of  appointment,  by  which  deed  C, 
with  the  consent  of  D.,  her  then  intended  hus- 
band, assigned  all  her  interest  in  any  fortune 
to  which  she  might  become  entitled  under  the 
will  of  her  mother,  to  trustees,  for  the  sepa- 
rate use  of  C,  with  a  power  of  appointment 
by  C.  in  favour  of  children  of  that  marriage. 
Of  these  deeds  no  profert  was  made.  The 
declaration  then  set  out,  with  profert,  the 
indenture  of  November,  1842, — reciting  the 
death  of  B.,  that  she  had  made  a  will,  dated 
in  July,  1840,  whereby  she  appointed  the 
ram  of  2000Z.  to  be  settled  "  upon  the  trusts 
declared  in  the  indenture  of  settlement  of 
March,  1640,  so  far  as  the  rules  of  law  and 
equity  would  permit,  and  she  had  power  so 
to  direct  and  appoint,  but,  if  she  had  not 
rach  power,  then  she  willed  and  appointed 
that  the  2000/.  should  be  paid  to  C,  or  as  G. 
should  by  writing  direct  and  appoint,  for  her 
separate  use,'' — and  further  reciting  that  by 
another  indenture  the  plaintiffs  became  trus- 
tees under  the  indenture  of  March,  1840,  that 
they  had  received  the  2000^,  which  was  pro- 
perty of  a  personal  nature  to  which  C.  was 
beneficially  entitled  under  the  will  of  B.,  and 
that  the  same  was  in  their  hands  subject  to, 
and  charged  in  equity  with,  the  trusts  of  the 
indenture  of  March,  1840,  that  D.  was  desir- 
ous to  obtain  from  the  plaintiff  a  loan  of  the 
2000/.,  and  that  it  was  considered  that  B.  had 
not  power  to  appoint  the  2000/.  to  be  settled 
VOL.  VII. — 80 


upon  the  trusts  of  the  indenture  of  March, 
1840,  and  therefore  that,  under  the  alternative 
appointment  made  by  her,  C.  had  become  en' 
titled  thereto  absolutely  for  her  separate  use, 
but  that  a  question  had  been  made  whether 
it  was  not  subject  to  the  assignment  made  by 
the  indenture  of  March,  1840,  wherefore  the 
said  C,  with  the  approbation  of  D.,  her  hus- 
band, had  proposed  and  consented  that  the 
2000/.  should  be  paid  to  the  plaintiffs  as  trus- 
tees, to  be  held  by  them  upon  the  trusts 
therein  declared,  they  being  indemnified  by 
C.  and  D. 

The  declaration  then^verred  that  the  2000/. 
had  been  accordingly  lent  by  the  plaintiffs  to 
D.;  that  that  sum  remained  unpaid;  that,  by 
an  indenture  of  September,  1845,  T.  6.  and 
others  were  appointed  trustees  of  the  inden- 
ture of  March,  1840,  in  place  of  the  plain- 
tiffs; that  T.  S.,  as  such  trustee,  had  com- 
menced a  suit  in  Chancery  against  the 
plaintiffs  and  others  to  compel  them  to  invest* 
the  2000/.  so  lent  to  D.;  that  J>.  had  notice 
of  the  proceedings,  and  was  required  to  take 
upon  himself  the  defence  thereto,  and  to  in- 
demnify the  plaintiiTs;  that  D.  declining  to 
take  upon  himself  the  defence,  the  plainUfts 
consented  to  an  order  whereby  they  became 
liable  to  transfer  to  the  accountant-general  a 
certain  amount  of  stock,  and  were  put  to  ex- 
pense ; — 

Held, — first,  that  profert  of  the  indentures 
of  January,  1809,  and  March,  1840,  was  not 
necessary,  those  indentures  being  stated  by 
way  of  inducement  only : 

Secondly,  that  the  indenture  of  March, 
1840,  not  deducing  title,  it  was  sufficient  to 
set  it  out  in  its  terms : 

Thirdly,  that  it  was  not  necessary  to  the 
maintenance  of  the  action,  that  the  indenture 
of  March,  1840,  should  be  valid  as  an  assign- 
ment at  law;  but  that,  it  was  enough  if  it 
bound  the  ftind  in  equity  in  the  hands  of  the 
trustees : 

Fourthly,  that  the  plaintiffs  were  not  pre- 
cluded from  recovering  upon  the  defendant's 
contract  of  indemnity,  by  their  having  con- 
sented to  a  decree  before  hearing, — it  not 
being  shown  that  the  decision  could  be  in 
any  degree  affected  by  the  stage  of  the  cause 
in  which  it  was  pronounced,  or  that  the  plain- 
tiffs, by  incurring  the  expense  of  prosecuting 
the  suit  to  the  hearing,  could  have  made  any 
effectual  defence,  or  have  diminished  the  da- 
mage consequent  upon  an  adverse  decision. 
Lord  Newborough  v.  Schrdder,  342 

IL  How  pleaded. 

In  pleading,— except  in  deducing  title, — a  deed 
may,  at  the  option  of  the  party  pleading  it^ 
be  set  out,  either  in  its  terms,  leaving  the 
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DAMAGES. 


DEVISB. 


eourt  to  constrae  it,  or  according  to  ite  legal 
effect     Lord  Newborouyk  t.  Schroder,      342 

HL  By  acceptance  of  Lettert^Patent,  589  (a). 

DAMAGES. 

Liquidated  Damaffet. 

A.  and  B.  entered  into  the  following  agreement: 
— "  In  consideration  that  A.,  of  Macclesfield, 
surgeon  and  apothecary,  will  engage  me,  the 
undersigned  B.,  aa  assistant  to  him  as  a  sur- 
geon, Ac,  I,  the  BBkii  B.,  promise  the  said  A. 
that  I  will  not  at  any  time  practise  as  a  surgeon 
or  apothecary  at  Macclesfield,  or  within  seven 
miles  thereof,  under  a  penalty  of  500/. :  and 
I,  the  said  A.,  do  hereby  agree  with  the  said 
B.,  to  engage  the  said  B.  as  an  assistant  to 
me  as  a  surgeon,  Ac,  on  the  terms  afore- 
said:"—Held,  that  the  500/.  was  not  a  pe- 
nalty, but  liquidated  damages.  Sainter  y. 
•     Ferguton,  71  fi 

And  «e«  Plba^diito,  IL 
RKPLzym,  2. 
Trotkr,  L,  2. 

DEBT. 
See  PLKADiNa,  IL 

DEBT  IN   THE   DETINET. 

For  goods,  mistaken  for  an  action  of  detinue. 

47  (a). 

DECREE  BY  CONSENT. 
See  CoTBXAXT,  L,  4. 

DEMAND. 

0/  Money  payable   under  an   Award — See 
Arbitrament,  IV. 

IL    Of  RentSre  COXDITIOH. 

DEMURRER. 
iSee  Bill  op  Exchangx,  I. 

DESCRIPTION. 

0/  Partie*  in  pleading — 

See  Bill  or  Exchanqb,  I. 

CHRiSTtAir  Navb. 


DETINUE. 

1.  The  bailment  in  detinue  is  not  trayersable, 
CZoMmanr.  White,  43 

2.  Distinction  between  this  action  and  debt  in 
the  detineL  47  h. 

8.  bterploader  in.  67  a. 


DEVISB. 
Conttruetion  of. 

1.  Deteription  of  Premitee.] — A  testator,  baring 
four  sons,  A.,  B.,  C,  and  D.,  devised  to  his 
sons  B.,  C,  and  D.,  "  all  those  my  five  free- 
hold messuages,  tenements,  dwelling-housei, 
and  premitee,  with  their  appurtenances,  at 
R.,  in  the  occupation  of  J.  P.  or  his  under- 
tenants, to  hold  to  them,  their  heirs  and  as- 
signs for  ever,  as  tenants  in  eommon."  The 
property  in  the  occupation  of  J.  P.  at  the 
time  of  the  making  of  the  will,  and  of  the 
testator's  death,  consisted  of  five  cottages  and 
about  three  acres  of  meadow  land  adjoining: 
— Held,  that  the  land  passed  to  B.,  C,  and  D., 
as  well  as  the  cottages.  Doe  d.  Hemming  ▼. 
WiUette,  709 

2.  JRevereion  in  Fee.] — Testator,  by  his  will, — 
reciting  that  he  had  contracted  with  A.  for 
the  sale  of  a  freehold  messuage  at  M.,  but 
that  he  had  never  executed  any  conveyance 
thereof  to  him,— devised  the  same  to  B.  and 
C,  their  heirs  and  assigns,  in  trust,  on  receipt 
of  the  purchase-money,  to  enable  them  to  con- 
vey to  A.  He  then  gave  a  leasehold  estate  to 
his  two  sisters,  "their  heirs,  executors,  admi- 
nistrators, and  assigns,  for  and  during  the 
term  of  their  natural  lives,  or  the  lives  of  the 
several  persons  for  whose  lives  the  same  was 
held,  and  the  life  of  the  longest  liver  of  them, 
without  impeachment  of  waste."  And,  after 
the  death  of  one  of  the  sisters,  he  gave  the 
whole  of  his  said  "leasehold  eettUe*'  to  the 
mirvivor,  her  heirs,  Ac,  absolutely. 

The  will  then  proceeded  as  follows: — ^^I 
give  unto  my  said  sisters  my  silver-hafled 
knives  and  forks,  and  my  silver  table-spoons 
equally  to  be  divided  between  them ;  and  I 
give  all  the  rest  of  my  household  fumitore, 
books,  linen,  and  china  (except  as  hereinafltr 
mentioned),  goods,  chattels,  eetate,  and  effeota, 
of  what  nature  or  kind  soever,  and  whereso- 
ever the  same  shall  be  at  the  Ume  of  my  de- 
cease, unto  the  said  B.  and  C,  their  execmiw, 
adminietratoTMf  and  aeaignt,  in  trust,  as  icon 
as  conveniently  may  be,  to  tell  and  dispoee 
of  the  same,  and  to  apply  the  money  by  aaeh 
sale  arising,  towards  payment  of  my  debte^ 
Ac. :  I  give  and  bequeath  all  my  ready  mo- 
ney, and  the  money  arising  by  sale  of  mj 
said  premises  at  M.,  to  be  received  by  ny 
said  trustees,  securities  for  money,  and  all 
other  sum  or  sums  of  money  that  may  be  dna 
and  owing  to  me  at  the  time  of  my  deoMwey 
unto  my  said  sisten,"  Ao.  And  B.  and  C. 
were  appointed  executors  :-^ 

Held,  that  the  tnutees,  B.  and  C,  took  the 
reversion  in  fee  in  other  lands  of  which  tha 
testator,  at  the  time  of  making  hia  will  (a 
before  1838),  was  seised  for  life,  with  < 
gent  remainder!  which  &iled,  frith  the  raivw* 
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lion  in  biniMlfy  in  fee.     Sandenon  t.  Jhh- 
•ois  81 

DISTRESS. 

Power  of,  conferred  on  grantor  of  corody  by 
oof  tomary  tenant  of  the  land  charged.       473 

EASEMENT. 

{Ai*tamentuwt,)      Granted  in   the  name  of  a 
eorody,  by  customary  tenant 

408  (6),  471,  473,  475 

ECCLESIASTICAL  LEASE. 
Conjlrmation  of. 
The  perpetnal  curate  of  a  curacy  augmented  by 
the  governors  of  Queen  Anne's  bounty,  with 
the  confirmation  of  the  ordinary  and  t'mme- 
diate  patron,  granted  a  lease  for  years  of  un- 
opened mines  which  had  not  before  been 
leased ;  but  the  patron  of  the  advowson  was 
no  party : — Held,  that  the  lease  was  void  at 
common  law,  for  want  of  confirmation  by 
such  patron  paramount ;  and  that  it  was  not 
set  up  by  the  acceptance  of  rent  by  the  les- 
sor's successor  in  the  curacy, — ^the  only  effect 
of  such  acceptance  of  rent  being,  to  create  a 
tenancy  from  year  to  year.  D09  d.  Brammall 
T.  OoUinge,  039 

EJECTMENT. 
L  Service  of  Declaration  and  Notice, 

1.  In  ejectment  to  recoyer  possession  of  several 
houses  comprised  in  one  leaee,  the  court,  as  to 
some  of  them,  granted  a  rule  nisi  for  judg- 
ment againt  the  Casual  ejector,  upon  an  affi- 
davit showing  service  of  the  declaration  and 
notice,  by  affixing  copies  on  the  outer  doors, 
the  premises  being  unoccupied  and  shut  up, 
and  by  serving  two  persons  who  claimed  to 
be  assignees  respectively  of  part  of  the  pre- 
mises, and  the  attorney  of  one  of  them;  and 
they  afterwards  made  the  rule  absolute  upon 
affidavit  of  the  service  thereof  in  the  same 
way.    J>oe  d.  Chippendale  v.  Jioe,  125 

2.  The  court  granted  a  rule  for  judgment  against 
the  casual  ejector,  where  the  premises  were 
held  under  lease  by  several  persons  trading 
under  the  firm  of  W.,  F.,  A  Co.,  upon  an 
affidavit  of  service  of  the  declaration  and 
notice  upon  the  manager  of  tb«  works,  upon 
the  premises,  and  of  personal  service  on  one 
of  the  firm, — ^the  affidavit  stating  them  to  be 
joint-tenants  of  the  premises.  Doe  d.  Bennet 
V.  Boe,  127 

n.  Under  4  0.  2,  e.  28,  s .  2. 

In  ^eetment  brought  upon  a  right  of  re-entry, 
vnder  the  4  O.  2,  0.  28,  s.  2,  it  must  appear 
that  the  landlord  had  a  power  to  re-enter,  in 


reepect  of  the  non-payment  of  half  a  year's 

I      rent,  at  the  time  of  affixing  the  declaration 

and  notice  upon  the  premises.    Doe  d.  Dixon 

T.  Boe,  134 

III.  Action  for  Meene  Profite, 
The  court  refused  to  set  aside  as  frivolous,  t 
demurrer  to  a  replication  to  a  plea  of  liberwn 
ttftementum,  in  trespans  for  mesne  profits,  set- 
ting up  tl^e  judgment  in  ejectment  by  way  ol 
estoppeL     Bather  v.  Brayne,  816 

ELEGIT. 
See  PRAcncBy  L  8. 

ENTIRETY   OP  CONTRACT,  115,  n. 

ESTOPPEL. 
See  Covenant,  3. 

EVICTION. 
See  Landlord  and  Tkn ant,  L 

EVIDENCE. 
I.  Subeeribing  Witneee, 
At  the  trial  of  an  action  against  the  sheriff  for 
taking  insufficient  pledges  in  replevin,  notice 
having  been  given  to  the  defendants  to  pro- 
duce the  bond,  the  plaintifTs  counsel  c^ed 
for  it;  and,  on  the  defendants'  counsel  declin- 
ing  to  produce  it,  a  copy  obtained  from  the 
sheriff's  office  was  put  in,  and  was  about  to  be 
read,  when  the  defendants'  counsel  inter- 
posed, and  offered  the  original,  and  then  ob- 
jected that  it  could  not  be  read,  without 
calling  the  subscribing  witness.  The  judge 
overruled  the  objection : — Held,  that  he  was 
right  in  so  doing.     Edmonde  v.  Challie,    418 

IL  Commieeion  to  examine  Witneeeee, 
The  court  will  not,  without  special  grounds,  de- 
part from  the  ordinary  form  of  a  commission 
for  the  examination  of  witnesses  under  the 
1  W.  4,  0.  22.     Follett  v.  Delany,  775 

III.   Certified  Copiet  of  Proeeedinge  in  the  7». 
•olvent  Court, 

A  certified  copy,  under  the  seal  of  the  insolvent 
debtors'  cour^  of  the  assignment  from  the  pro- 
visional assignee,  is,  under  the  7  G.  4,  0.  57, 
8.  19,  evidence  of  such  assignment,  without 
proof  of  any  petition  having  been  filed  by 
the  insolvent,  or  of  any  appointment  of  an 
assignee.    Doe  d.  Bemming  v.  WilleU,       709 

IV.  Stewarda^  Aceounte. 

An  ancient  roll,  found  amongst  the  munimsaits 
of  a  manor,  containing  the  reeve's  account 
of  moneys  received  by  him  on  account  of  the 
lord,  followed  by  an  aoconnt  of  moneys  ex 
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pended  by  him  on  accoant  of  the  lord,  wm 
tendered  as  evidence  of  a  fact  noticed  in  one 
of  the  items  of  discharge  for  which  the  reeve 
took  credit  in  the  account  This  entry  was 
rejected,  on  the  ground  that  it  did  not  appear 
on  the  face  of  the  accoant  that  the  reeve  gave 
credit  for  any  sum  applied  to  the  discharge 
of  that  particular  item.  Held  (by  Coltm an, 
Maulb,  Cresswell,  and  V.  Williams,  JJ., 
ahtente,  et,  ut  tfidetWf  di99eniitnU,  WiLDE,  C. ' 
J.)»  that  the  evidence  was  properly  rejected. 
Doe  d.  Kinglake  v.  Betnu,  456 

V.  Private  Booke — See  Principal  and  AeBMT,  4 
VL  Identity  of  Defendant— See  Bankrupt,  IL 
And  eee  Indemnitt. 
Trover,  IL 

EXECUTOR. 

Allegation  of  pleading  by,  of  proof  of  will, 

402(A) 
Possession  by,  611  (a) 

FACTOR. 

Set-off  againet  Principal,  of  Debt  due  from  the 

Factor, 

1.  A.  buys  goods  of  B.,  knowing  that  B.  is  sell- 
ing them  as  factor.  He  cannot,  in  an  action 
by  the  principal  for  the  price,  set  off  a  debt 
due  to  him  from  B.,  although  it  is  found  that 
A.  made  the  purchase  bona  fide,  Fieh  v. 
Kempton,  687 

3.  But,  eemble,  that  payment  to  B.,  though 
made  prematurely,  would,  if  made  bona  fide, 
bind  the  principal.  lb. 

*  PINB. 

Por  license  to  demise  for  twelve  years,         476 

FLORENCE. 

Affidatit  etoom  before  the  Britith  Minitter — See 

Husband  and  Wife,  1. 

FOREIGN  ATTACHMENT,  610. 

HERBAGIUM  TERRJB. 
Grant  of,  483. 

HERIOTS.  466  (<2). 

HOCKDEY. 
Tom  of,  476. 

HUSB4ND  AND  WIPE. 

{hnteganee  by  Married  Women,  under  the  Z  it  A 
W.  4,  c.  74. 

1.  Affidavit.] — The  court  will  not  grant  a  rule 


Ui  enable  a  married  woman  to  execute  a  eoo- 
veyance  without  her  husband's  concur^Dee 
under  the  3  A  4  T.  4,  c.  74,  s.  91,  upon  a  mere 
statement  that  :he  husband,  a  seaman,  has 
gone  abroad,  an  i  has  not  been  heard  of  for 
some  years,  and  that  the  wife  has  been  in- 
formed that  he  is  dead.  The  affidavit  mos* 
show  some  reai^nable  ground  for  presuming 
the  statement  to  be  true.  Bx  parte  Elixaheth 
Taylor,  1 

The  court  refused  to  direct  the  proper  officer 
under  the  3  A  4  W.  4,  c  74,  to  receive  and 
file  an  acknowledgment,  where  the  affidavit 
of  verification  was  sworn  before  the  British 
minister  at  Florence, — it  not  appearing  that 
there  was  any  difficulty  in  getting  it  sworn 
before  some  properly  constituted  authority  at 
that  place.     In  re  Baroneee  Duneany,         119 

2.  Wife't  ProvieioH.] — ^^'here  property  is  sold 
under  the  oompnUory  provisions  of  an  act  of 
parliament,  that  part  of  the  rule  of  Hilary 
term,  4  W.  4,  which  directs  inquiry  to  be 
made  of  a  married  woman  at  the  time  of  ac- 
knowledging a  deed  to  convey- her  interest 
under  the  3  A  4  W.  4,  c.  74,  whether  any  pro- 
vision is  made  for  her  in  consideration  of  her 
so  giving  up  her  interest,  is  inapplicable.  In 
re  Elizabeth  Ellen  Foeter,  120 

IMMATERIAL  ISSUE. 

See  COTBNANT,  I.  2. 

PLBADure,  YIII.  4. 

IMMATERIAL  TRAVERSE. 
See  Repleader. 

INCORPORATED  COMPANY. 
See  Joint-Stock  Company. 

INDEMNITY. 

Proof  of. 

A.,  tenant  to  B.,  received  notice  from  C,  a  mort- 
gagee of  C.'s  term,  that  the  interest  was  in 
arrear,  and  requiring  payment  to  her,  B.,  of 
the  rent  then  due.  A.^  notwithstanding  this 
notice,  paid  the'  rent  to  B.  (under  an  indem- 
nity which  turned  out  to  be  unauthorized), 
and  was  afterwards  compelled,  by  distress,  to 
pay  the  amount  over  again  to  C: — At  the 
trial,  in  support  of  a  special  count  founded 
upon  the  indemnity,  the  plaintiff  proved  that 
one  H.  was  B.'s  general  attorney;  and  he  then 
proposed  to  prove  that  H.  as  such  attorney, 
had  given  the  indemnity: — Held,  that  this 
evidence  was  not  admissible,  in  the  absence 
of  proof  of  H.'s  authority  to  make  such  a 
contract  for  his  client    Higge  v.  SatO,        63 

And  fee  Covenant,  L  4. 


INDORSEMENT. 
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INDORSEMENT. 
Om  JVrit  of  Summont^See  pRAcncB,  L,  2,  i,  4. 

INDUCEMENT. 
&•  Profbrt. 

INITIAL. 

See  Bill  or  Exchakok,  L 
Christiait  Naxb. 

INSOLVENT  DEBTOR. 
Proof  of  Prooeedinge—See  Btidbngb,  ILL 

INSPECTION   OP  DOCUMENTS. 
See  Practicb,  XL 

INSURANCE. 

Ckangimg    Venue  in  Action  on  a  Policj/ — See 

Practicb,  \IL,  1. 

INTERPLEADER. 
Maintenance  of  Claim, 

1.  AffiinviU^ — Upon  an  application  for  a  rale 
or  order  under  the  interpleader  act,  an  affida- 
▼it  by  ike  elaivMnt  kimeelf,  in  support  of  hiB 
claim,  ia  not  indispensable.  Webeter  r.  Dela- 
fieldy  187 

And  eomhUt  per  Maulb,  J.,  that  no  affidarit 
at  all  is  necessary.  lb. 

The  sheriff  having  seised  goods  under  a 
ji.  fa,,  a  claim  was  made  on  behalf  of  A., 
who  was  resident  in  Paris.  Upon  an  inter- 
pleader summons,  A/s  attorney  made  an  affi- 
darity  that  he  had  been  informed,  and,  from 
documents,  vouchers,  and  receipts  in  his  pos- 
session, believed,  that  the  goods  seised  were 
the  bona  fide  property  of  A. : — Held, — ^V.  Wil- 
liams, J.,  di—entiente, — that  this  was  a  suffi- 
cient maintaining  of  the  claim,  to  justify  the 
judge  (or  the  court,  on  the  judge's  refusal)  in 
directing  an  issue.  lb. 

2.  Security  for  CoeU.'] — And  it  was  made  part 
of  the  rale,  that  the  claimant  should  give  se- 
curity for  costs.  lb, 

IRREGULARITY. 
See  Practice,  I.,  1. 

ISSUABLE  PLEA. 
^«e  Plbadino,  VIIL,  5. 

JOINT-STOCK  COMPANY. 
Sow  declared  againet. 
A  company  may  be  declared  against  by  the  name 
by  which  it  is  known,  without  alleging  it  to 

s 


be  chartered  or  incorporated  or  registered. 
Woolfr.  The  City  SUamboat  Co.,  103 

And  eee  Railway  Compakt. 

JOINT-TENANTS. 
Sow  eeieed,  455  (a). 

JUDGMENT  Ad  IN  CASE  OP  A  NONSUIT. 
See  Practicb,  XIV. 

KNOWLEDGE. 
Not  Notice— See  Bill  or  Excharob,  IIL,  1. 

LANDLORD  AND  TENANT. 
I.  Partial  Evictiom,  Effect  of, 

1.  An  eviction  by  a  landlord  of  his  tenant,  from 
a  part  of  the  demised  premises,  creates  a 
suspension  of  the  entire  rent  during  the  con- 
tinuance of  the  eviction ;  but  the  tenancy  is 
not  thereby  put  an  end  to ;  nor  is  the  tenant 
thereby  discharged  from  the  performance  of 
his  covenants,  other  than  the  covenant  for 
the  payment  of  rent  Morrieon  r,  Chadwiek, 

200 

2.  Where,  therefore,  in  assumpsit  by  a  landlord 
against  his  tenant  for  breach  of  a  promise  to 
use  the  premises  in  a  tenant-like  manner 
during  the  continuance  of  the  tenancy,  the 
latter  pleaded,  that,  during  the  continuance 
of  the  tenancy,  and  before  any  breach,  the 
former  entered  upon  part  of  the  premises  and 
evicted  him  therefrom,  and  that  he  thereupon 
relinquished  and  gave  up,  and  the  landlord 
had  and  thence  hitherto  retained  the  posses- 
sion  of,  the  residue  of  the  premises : — Held, 
that  the  plea  was  bad,  inasmuch  as  it  did  not 
show  a  dieeolution  of  the  tenancy,  by  mutual 
consent  Jb. 

IL  Surrend€r, 

In  assumpsit  by  a  landlord  against  his  tenant 
for  breach  of  a  promise  to  use  the  premises  in 
a  tenant-like  manner  during  the  continuance 
of  the  tenancy,  the  defendant  pleaded,  that, 
during  the  tenancy,  and  before  any  breach, 
the  premises,  and  the  defendant's  estate  and 
interest  therein,  were  duly  surrendered  to  the 
plaintiff  by  act  and  operation  of  law,  that  ia 
to  say,  by  the  defendant's  quitting  the  same 
premises,  and  every  part  thereof,  with  the 
license  and  consent  of  the  plaintiff,  and  re- 
linquishing the  possession  thereof  to  the 
plaintiff,  with  the  intention  of  putting  an  end 
to  the  tenancy,  and  by  the  plaintiff's  then 
accepting  such  possession,  with  the  intention 
of  putting  an  end  to  the  same  tenancy : — 
Held,  that,  if  the  tenancy  continued  up  to 
the  time  of  the  arrangement  stated  in  the 
plea,  such  arrangement  would  not  enure  aa  a 
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LEASE. 


LIBEL. 


mmnder  by  act  and  opention  of  law:  and 
also  that  it  waa  a  valid  objection  to  the  plea, 
on  special  demurrer,  that  it  amounted  only 
to  an  argumentative  denial  that  there  had 
been  any  breach  during  the  tenancy.  Mor- 
rison T.  Chadwiek,  266 

LEASE.     . 

See  E0CLBSIA8TICA.L  LSASB. 

LEASE  AND   RELEASE. 

Profert  of  release  to  bargainee  nnneeessary, 
where  release  itself  ia  to  uses*  375  (b). 

LEGAL  EFFECT. 
See  Plbading,  YIIL,  2. 

LEGAL  MAXIMS. 

Prokihetur  ne  qute/aeiat  in  evo  quod  noeere  poe- 

•it  alieno,  344 

Sie  utere  tno  ut  alienum  non  ladaa,  344 


LIBEL. 
Innuendo, 
1.  A  count  in  an  action  for  a  libel,  stated  {hat 
the  defendant,  intending  to  cause  it  to  be  be- 
lieved that  the  plaintiff  and  one  J.  H.  had 
transferred,  or  caused  to  be  transferred,  a  cer- 
tain amount  of  Bank-stock  from  the  name  of 
one  W.  T.,  by  means  of  a  power  of  attorney 
obtained  by  them  fVom  W.  T.  by  undue  influ- 
ence, at  a  time  when  he  was  mentally  incom- 
petent to  do  any  act  requiring  reason  and 
understanding,  —  published  the  following, 
"  There  is  strong  reason  for  belicFing  that  a 
considerable  sum  of  money  was  transferred 
from  Mr.  T.'s  (meaning  the  said  W.  T.'s) 
name  in  the  hooka  of  the  Bank  of  England, 
by  power  of  attorney  obtained  from  him  by 
undue  influence  after  he  became  mentally 
Incompetent ,  to  perform  any  act  requiring 
reason  and  understanding  (thereby  meaning 
that  the  plaintiff  and  J.  H.  had  transferred, 
or  caused  to  be  transferred,  the  said  money 
from  the  said  W.  T.'s  name  in  the  said  books 
of  the  said  bank,  by  means  of  a  power  of 
attorney  obtained  by  them  from  the  said  W. 
T.  by  undue  influence  exercised  by  them 
over  the  said  W.  T.,  and  at  a  time  when  the 
SiU  W.  T.  had  become  and  was  mentally  in- 
oompetent  to  give  a  power  of  attorney  and  to 
perform  any  act  requiring  reason  and  under- 
standing."} 

The  Jury  having  found  a  general  verdict 
for  the  plaintiff: — Held,  on  motion  in  arrest 
of  Judgment,  that  the  count  was  good,  and 
that  the  innuendo  did  not  improperly  extend 


the  meaning  of  the  libeL  7W«cr  v.  Jfcry. 
wather,  ^l 

2.  In  case  for  a  libel,  the  decUratioa  stated,  by 
way  of  inducement,  that  the  plaintiff  was  a 
barrister  and  the  editor  and  proprietor  of 
a  weekly  publication  called  <*The  Medical 
Times,"  and  also  secretary  to  the  committee 
of  "  Poor-Law  Medical  Officers,"  and  to  the 
'*  Convention  of  Poor-Law  Medical  Officen  f 
that  there  existed  an  association  called  "  Tha 
National  Institute  of  Medicine ;"  that  certain 
medical  poor-law -union  officers  were  endea- 
vouring to  bring  about  an  amelioration  of 
the  then-existing  system  of  poor-law  medleal 
relief;  and  that  "The  National  Institute  of 
Medicine"  was  willing  to  lend  its  asflistanc« 
to  the  medical  poor-law-union  officers,  and  to 
allow  that  body  the  use  of  certain  rooms  held 
by  them. 

The  declaration  then,  in  the  first  oonnt,  al- 
leged that  the  defendant,  in  a  weekly  publi- 
cation called  "  The  Lancet,"  published,  "  of 
and  concerning  the  plaintiff,"  the  following: 
— "  In  our  last,  we  advised  the  medical  offi- 
cers of  the  poor-law-unions  to  adopt  an  inde* 
pendent  course,  to  trust  to  the  Justice  of  their 
cause,  and  to  their  own  legitimate  ezertionay 
for  an  amendment  of  the  grievances  of  which 
they  so  Justly  complain  :"  and,  after  caution- 
ing those  persons  not  to  suffer  ''  The  National 
Institute  of  Medicine,"  or  "The  Committee 
of  Poor-Law  Medical  Officers,"  to  meddle 
with  their  affairs,  the  libel  proceeded — **  W^ 
would  exhort  the  medical  officers  to  avoid 
the  trcq)e  eet/or  tkem  by  deeperat*  adveninrtrw 
(thereby  meaning  the  plaintiff,  among  others), 
who,  participating  in  their  efforts,  would  in- 
evitably cover  them  with  ridicule  and  disre- 
pute." 

The  second  count  stated  that  the  defendant 
•  further  pnbliafaed  **of  and  concerning  the 
plaintiff,"  the  following, — ^"  We  need  not  here 
dwell  upon  the  impolicy  of  the  connexion  be- 
tween the  present  agitation  and  'The National 
Institute,' — a  body  which  haa  disgusted  the 
government, — ^and  with  other  persons  not  be- 
longing to  the  profession  (thereby  meaning 
the  plaintiff,  as  such  barrister  as  aforesaid), 
and  wKoee  weekly  vocation  it  ie  to  briny  erery- 
thing  belonging  to  the  prof euticn  into  diereput^ 
and  contempt*  (thereby  meaning  that  the 
plaintiff  toae  in  the  habit  ae  editor  of  <Ae 
eaid  weekly  publictttion  called  "  The  Medical 
Times"  a*  aforeeaid,  of  bringing  the  Medical 
profeeeion  into  dierepute  and  contempt). 

The  third  count  described  the  plaintiff  •• 
"a  quack  lawyer  and  mountebank,"  and  an 
"impostor;"  and  the  fourth  set  out  matter 
tending  to  hold  the  plaintiff  up  to  ridicule. 

After  verdict  for  the  plaintiff  upon  all  thea« 
counts,  with  entire  damages:-— 


LIB.  TENEMENTuM. 


MINES. 
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Held,  by  the  coart  of  error, — that  the  words 
charged  in  the  first  coant  were  llbelloas. 
I^akle^  y.  HeaU^,  591 

I.  Held  also,  that  the  words  charged  in  the 
second  count  were  libellous,  without  the  aid 
of  the  innuendo :  and 

Held  also,  that  the  count  was  not  objec- 
tionable, by  reason  of  the  want  of  an  aver- 
ment that  the  libel  was  published  of  and  con- 
cerning the  plaintiff  a»  editor  of  the  leeekl^ 

'  publication  re/erred  to, — that  being  sufficiently 
shown  by  the  libel  itself.  lb. 

4  Semble,  that  this  count  would  haye  been 
good  without  any  special  aTerment  lb. 

LIBBRUM  TENEMENTUM, 
See  EjEcrxKNT,  IIL 

LICENSE. 

To  Tillein  to  reside  out  of  the  lordship  to  which 
he  was  regardant  408  (c). 

LIMITATION  OF  ACTIONS. 
Under  3  <^  4  IT.  4,  e.  42,  «.  27. 

1.  The  42d  section  of  the  3  A  4  W.  4,  c.  27,  is 
not  repealed  by  the  3  A  4  W.  4,  c.  42,  s.  3. 
ffum/retf  v.  Oery,  667 

8.  A.  was,  from  the  2d  of  July,  1805,  till  the 
10th  of  July,  1841  (when  he  was  found  a 
lunatic),  and  B.,  his  committee,  had  ever 
nnce  been,  seised  as  of  fee  of  two-thirds  of  a 
fee-farm  rent  of  20/.  be.  per  amtum,  payable 
on  the  29th  of  September  and  25th  of  March, 
created  by  letters-patent  of  the  29  H.  8.  No 
payment  of  this  rent,  or  of  any  part  thereof, 
had  been  made  since  March,  1831,  nor  had 
'  there  been  any  acknowledgment  in  writing 
relating  thereto: — Held,  that  the  case  was 
governed  by  the  42d  section  of  the  3  A  4  W.  4, 
c.  27,  and,  consequently,  that  neither  the  lu- 
natic nor  his  committee  was  entitled  to  recover 
any  arrears  of  the  rent  after  the  expiration 
of  six  years  from  the  29th  of  September,  1831 . 

lb. 

LIQUIDATED  DAMAGES. 
See  Daxaoeb. 

LONDON  SMALL  DEBTS  COURT. 
See  CouKTT-CouRT,  I.,  1. 

LUNATIC. 
See  LniTATioK  op  AcnoHB. 

MANAGING  CLERK. 
See  Bankbupt,  J. 


MARRIAGE. 
Breach  of  Promiee  of. 
In  assumpsit  for  breach  of  promise  of  marriage, 
the  declaration  stated,  that,  in  consideration 
that  the  plaintiff,  being  sole  and  unmarried, 
at  the  request  of  the  defendant  had  promised 
the  defendant  to  marry  the  defendant  within 
a  reasonable  time,  the  defendant  promised 
the  plaintiff  to  marry  her  within  a  reasonable 
time ;  that  the  plaintiff,  confiding  in  the  pro< 
mise  of  the  defendant,  had  from  thenceforward 
remained  sole  and  unmarried,  and  had  always* 
until  she  had  notice  that  the  defendant  wa« 
married,  been  ready  and  willing  to  marry 
him ;  that  although  a  reasonable  time  had 
elapsed  since  the  making  of  the  defendant's 
promise,  yet  the  defendant  had  not  married 
the  plaintiff,  but,  on  the  contrary  thereof,  the 
defendant,  at  the\ime  of  making  his  promise, 
and  from  thenceforward,  had  been  and  still 
was,  married,  A;c. ;  and  that  the  plaintiff  lild 
not  know,  at  the  time  of  the  defendant's 
making  his  said  promise  to  her,  nor  for  a 
long  time  afterwards,  that  the  defendant  was 
married : — Held,  on  motion  in  arrest  of  judg 
ment,  that  the  declaration  disclosed  a  suffl 
cient  consideration  for  the  defendant's  pro- 
mise. Wild  V.  Harritf  999.  [Approved  bj 
the  court  of  Exchequer,  Milward  v.  Liulewood, 
M.  T.,  1850.] 

MEMORANDA,  008. 

MESNE  PROFITS. 
See  Ejictxkkt,  IIL 

MESSENGER. 
Feee  of—See  Bamkbupt,  II. 

MINES. 
Righte  and  Dutiee  of  OnAkerw  of. 

1.  Semble,  that  it  is  the  righi  of  each  of  the 
owners  of  adjoining  mines, — where  neither 
mine  is  subject  to  any  servitude  to  the  other, 
— to  work  his  own  mine  in  the  manner  which 
the  deems  moot  convenient  and  beneficial  tc» 
himself,  although  the  natural  consequence 
may  be  that  some  prejudice  will  accrue  tt 
the  owner  of  the  adjoining  mine  ;  so  long  as 
such  prejudice  does  not  arise  Srom  the  negli< 
gent  or  malicious  conduct  of  his  neighbour 
Smith  r.  Kenrick,  515 

2.  The  plaintiff  was  possessed  of  a  colliery, 
called  A.,  and  the  defendant  of  a  colliery 
adjoining,  called  B.,  which  was  upon  a  highei 
level  than  A.  Before  the  defendant  became 
possessed  of  colliery  B.,  one  Jones,  who  then 
held  it, — but  between  whom  and  the  defena- 
ant  it  was  found,  as  a  fact,  that  there  was  not 
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MONEY  PAID. 


PAYMENT. 


any  privity,  either  of  contract  or  of  estate, — 
made  three  large  holes  called  thyrlings,  in 
and  throngh  a  vertical  seam  of  coal,  part  of 
colliery  A.,  and  forming  a  barrier  between 
the  chambers  in  colliery  A.  and  those  in  ool- 
liery  B.  At  the  time  the  defendant  first  be- 
came the  occupier  of  B.,  there  was  a  large 
subterranean  body  of  wat«r  therein,  which 
communicated  with,  and  was  fed  by,  springs 
in  the  neighbourhood.  This  water  was  on  a 
higher  level  than  the  chambers  of  B.,  and 
separated  from  them  by  a  thick  horisontal  bar 
of  coal  which  was  part  of  colliery  B.  The 
chambers  of  B.  were  on  a  higher  level  than 
the  thyrlings  above  mentioned,  and  the  thyrl- 
ings  were  on  a  higher  level  than  the  chambers 
of  A. ;  and,  consequently,  the  effect  of  remov- 
ing the  horizontal  bar  of  coal  in  B.  necessarily 
was,  that  the  water  abov«  mentioned  would, 
of  itself,  flow  into  the  chambers  of  B.,  and 
that  a  large  portion  thereof  would  also  flow 
on  of  itself  from  the  chambers  of  B.,  through 
the  thyrlings,  into  the  chambers  of  A.  The 
defendant,  knowing  that  the  thyrlings  were 
then  open,  and  that  the  effect  of  removing 
the  horisontal  bar  of  coal  in  B.  would  be  as 
above  stated,  nevertheless  did  remove  the 
same,  for  the  purpo§e  of  obtaining  the  coal, 
and  9o  working  hii  mtn«  tn  the  manner  mo§t 
advantageoue  to  hinuelf.  In  consequence  of 
the  removal  of  this  horizontal  bar  of  coal  in 
B.,  the  water  flowed  into  the  chambers  of 
B.,  and  thence,  through  the  thyrlings,  into 
the  chambers  of  A.,  and  inundated  the  same : 
— Held,  that  the  defendant  was  not  responsi- 
ble for  the  injury  so  occasioned.  Smith  r. 
Kenrickf  515 

And  ate  Coveh ant,  I.,  2. 

EcCLKSIAflTICAL  LbASK. 

MONEY  PAID. 
Voluntary  Payment, 

1.  A.,  tenant  to  B.,  received  notice  from  0.,  a 
mortgagee  of  B/s  torpi,  that  the  interest  was  in 
arrear,  and  requiring  payment  to  her,  B.,  of 
the  rent  then  due.  A.,  notwithstanding  this 
notice,  paid  the  rent  to  B.  (under  an  indem- 
nity which  turned  out  to  be  unauthorised), 
and  was  afterwards  compelled,  by  distress,  to 
pay  the  amount  over  again  to  C. :  —  Held, 
that  the  payment  to  B.  was  a  voluntary  pay- 
ment, with  full  knowledge  of  the  circum- 
stances, and  therefore  not  recoverable  back  in 
an  action  for  money  had  and  received.  Uigga 
v.  Scatty  63 

2.  At  the  trial,  in  support  of  a  special  count 
founded  upon   the  indemnity,   the  plaintiff 
proved  that  one  H.  was  B.'s  general  attorney; 
and  he  then  proposed  to  prove  that  H.  as  such  | 
attorney,  had  given  the  indemnity :-— Held,  I 


that  this  evidence  was  not  admissible,  in  tho 
absence  of  proof  of  H.'s  autheii^  to  ntaka 
such  a  contract  for  his  client  A. 

MUSICAL  COMPOSITION. 

S§€  GOPTBiaHT. 

NAMB. 

See  Chrutiah  Namx. 

NONSUIT. 
Judgment  ae  in  Caee  of— See  PRAcnci,  XIV. 

NOTICE. 

L  Of  Act  of  Bankruptcy — See  Bankrupt,  L 

IL  Of  Diehonour — See  Bill  op  Exchanob,  UL 

IIL  0/ JWa^— iS^  Peacticb,  XIV. 
IV.  Of  Objectione,  under  bd:6  VicL,  e.  45, «.  10^ 
See  CoPTuaHT,  2. 

NUL  TIEL  RECORD. 
See  Practics,  X. 

OBJECTIONS. 
Notice  of,  under  b  S  6  Viet,,  e.  45,  «.  16  ^  J^ 

COPTRIQHT,  2. 

OVERLAND,  468  {g). 

OYER. 

Demand  of,  how  complied  with — See  PsACnci^ 

XVIIL 

PANNAGE. 
Pannagium,  405,  47S. 
Peeetma,  467,  473,  474 

PARCENERS. 
How  seised,  455  (a). 

PARTICULARS  OF  DEMAND. 
See  Practicb,  IV. 

PAUPER. 
Settling  Action  in  the  Abeenee  of  hie  Attorney,. 

The  court  will  not  interfere,  even  in  the  c^ae  of 
a  plaintiff  suing  informd  pauperie,  to  prevent 
effect  being  given  to  a  settlement  betwe«)n  tlM 
parties, — although  it  be  evident  that  the  at- 
torney will  lose  his  costs, — ^unless  the  settle- 
ment be  clearly  collusive.    Franeie  r.  Webk, 

7S] 

PAYMENT. 

I.   Voluntary — See  Monbt  Paid. 

n    Of  Money  into  Court^See  CoiTS,  IIL 


PENALTY. 


PLEADING. 
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PENALTY. 
See  Damages. 

PER  MY  ET  PER  TOUT. 
MiBta2i9  as  to  th«  meaoing  of  this  term,  455  (a). 

PERPETUAL  CURATE. 
Leaee  by — See  Ecclesiastical  Lease. 

PETER'S   PENCE,  477  (rf). 

PBTITIONING-CREDITOR. 
See  Bankrupt,  IL 

PETITION  OP  RIGHT. 

Bj  abbot,  praying  to  be  reliered  from  a  corrody, 
commission  ad  inquirendum  thereon,  and  de- 
marrer  to  the  inquisition  returned,      461  (n.) 

PIEPOUDER  COURT,  477  (6). 

PIRACY. 

See  COPTRIOHT. 

PLEADING. 

L   ASSDMPSIT. 

Inmaterial  Matter.] — In  an  action  for  the  breach 
of  a  contract  to  employ  the  plaintiff  for  a 
given  time,  charging  the  defendants  with 
having  wrongfully  and  without  reasonable  or 
probable  canse  dismissed  the  plaintiff,  the 
defendants  pleaded,  that  they  did  not  vrong- 
fnUyy  vntkout  reaeonable  or  probable  eauee, 
dismiss  the  plaintiff,  modo  et  forma  : — Held, 
that  this  merely  put  in  issue  the  fact  of  the 
dismissal,  the  rest  being  immaterial.  Potoell 
T.  Bradbury,  201 

IL  Debt. 

Ftea  anewering  damagea.'] — A  declaration  in  debt 
eontained  three  counts, — the  first  on  a  bill  of 
exchange,  the  second,  for  money  lent,  and  the 
third,  upon  an  account  stated  ;  concluding  to 
the  plaintiff's  damage  of  10/.,  Ac.  The  defend- 
ant pleaded,— first,  as  to  lOt.,  parcel  of  the 
mon^s  in  the  first  and  last  counts  (averring 
identity),  payment  and  acceptance  in  satis- 
faction before  action  brought ; — secondly,  as 
to  the  residue  of  the  first  and  last  counts, 
payment  and  acceptance,  after  action  brought, 
of  50/.,  in  satisfaction  and  discharge  **  of  the 
eaM«e«  of  action  in  the  introductory  part  of  the 
plea  mentioned;" — thirdly,  to  the  second 
count,  never  indebted : — Held,  that  the  second 
plea  sufiiciently  answered  the  damagee  for  the 
detention  of  the  moneys  mentioned  in  the 
first  and  third  counts.     Oell  y.  Burgeee,       16 

VOL.  VII.— 81  8  H  2 


m.  Detiihte. 
Bailment.] — The  bailment  in  detinue  is  not  tra- 
versable.    Cloeeman  v.  White,  4S 

TV.  Case. 
See  Railway  Compant. 

V.  CoTEKAirr. 

See  COTEH AHT. 

VI.  REPLEViir. 
In  an  action  against  the  sheriff  for  taking  an 

insufficient  replevin -bond,  the  declaration  al- 
leged that  the  (old)  county-court  had  not 
jurisdiction  at  the  time  of  taking  the  bond :— • 
Held,  on  motion  in  arrest  of  judgment,  that 
the  declaration  was  sufficient,  without  alleg- 
ing a  want  of  jurisdiction  at  the  time  of  the 
plaint  to  the  sheriff.  Edmonde  v.  Challie,  413 
Aud  eee  Replevin. 

VII.  Trespass. 
Plea  of  not  poeeeeeed.] — A  plea  of  not  possessed, 

to  an  action  of  trespass,  takes  the  case  out  of 
the  jurisdiction  of  the  new  county-courts. 
Timothy  v.  Farmer,  814 

VIII.  Particular  Poiirrs. 

1.  Argumentative  Traveree.]  —  See  LlimLORD 
AND  Tenant,  II. 

2.  Deducing  Title.] — In  pleading, — except  in 
deducing  title, — a  deed  may,  at  the  option  of 
the  party  pleading  it,  be  set  out,  either  in  its 
terms,  leaving  the  court  to  construe  it,  or  ac- 
cording to  its  legal  effect  Lord  Netrborough 
V.  SchrUder,  342 

3.  Eviction.] — See  COVENANT,  L,  3.  LANDLORD 
AND  Tenant,  I. 

4.  Immaterial  I»9ue.] — In  an  action  upon  au 
agreement  whereby,  in  consideration  of  the 
plaintiff's  staying  the  proceedings  in  an  ac- 
tion against  J.  8.,  the  defendant  promised  to 
pay  him  a  certain  sum  out  of  the  proceeds  of 
the  sale  of  a  chattel  deposited  with  him  by 
J.  8.  for  that  purpose,  the  declaration  alleged 
that  the  plaintiff,  relying  upon  the  promise  of 
the  defendant,  countormanded  the  notice  of 
trial  in  the  action  against  J.  8.,  and  stayed 
the  proceedings.  Plea — that  the  plaintiff  was 
not  ready  and  willing  to  accept  and  receive 
the  40/.  out  of  the  purchase-money  for  the 
said  picture,  in  manner  and  form,  Ac. : — 
Held,  bad,  as  putting  in  issue  an  immate- 
rial allegation.    Hudson  v.  Ha»lam,  833 

And  aee  COVENANT,  I.,  2. 

5.  leeuable  PUa.] — In  an  action  upon  an  agree- 
ment  whereby,  in  consideration  of  the  plain- 
tiff's staying  the  proceedings  in  an  action 
against  J.  S.,  the  defendant  promised  to  pay 
him  a  certain  sum  out  of  the  procefld*  of  the 
sale  of  a  chattel  deposited  with  him  oy  J.  8. 
for  that  purpose,  the  declaration  alleged  that 
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the  plaintiff,  relying  upon  the  promise  of  the 
defendant,  oountermanded  the  notice  of  trial 
in  the  action  against  J.  S.,  and  stayed  the 
proceedings: — Held,  that  a  plea,  that,  after 
the  alleged  countermand  of  notice  of  trial, 
the  plaintiff  farther  continued  the  proceedings 
against  J.  S.,  concluding  with  a  special  tra- 
Terse,  was  an  issuable  plea.  Hudson  r.  Hat- 
lam,  825 

6.  Non-anumpnt ;  What  admiuibU  trndt,'] — 
See  Principal  akd  Agbvt,  3. 

7.  Pro/erL] — ^«e  Profbrt. 

8.  Uncertainty.] — See  Railway  ConpAirr,  L,  3. 

PLEDGE. 
Deposit  of  goods  in,  57  (6). 

POSTEA. 
Endorsement  of  allowance  of  set-off  on.  671  (5). 

POSTPONma  TRIAL. 
See  Pbacticb,  Vin.,  2. 

PRACTICE. 
L  Proceee. 

Writ  of  Summon*.] — 1.  The  omission  to  insert 
in  a  writ  of  summons  the  county  of  the  de- 
fendant's residence,  is  a  mere  irregularity, 
which  must  be  taken  advantage  of  within  a 
reasonable  time.     Roee  y,  Gandell,  766 

2.  The  endorsement  on  a  writ  of  summons 
elaimtng  a  sum  for  principal  and  interest, 
should  either  state  the  amount  of  the  interest 
claimed,  or  the  date  from  which  it  is  to  be 
calculated.     Bardell  r.  Miller^  753 

8.  The  following  endorsement  was  held  insuflS- 
cient : — "  The  plaintiff  claims  102L  5s.,  and 
interest  thereon  at  5/.  per  cent,  per  annum 
from  the  31st  of  March  (not  saying  what 
March)  till  payment,  for  debt,  and  2L  2s.  for 
costs,"  Ac.  .  lb. 

i.  The  endorsement  of  the  time  of  service  of  a 
writ  of  summons,  pursuant  to  the  statute 
2  W.  4,  c.  39,  8.  1,  and  the  rule  of  court  of 
M.  T.,  3  W.  4,  r.  3,  may  be  made  by  a  marks- 
man.    Baker  v.  Coghlan,  131 

J)i§tringa9.]—b.  The  10th  section  of  the  2  W.  4, 
c.  39,  does  not  apply  to  writs  of  dhtringaa. 
Jonea  v.  Boxer,  58 

6.  A  writ  of  summons  issued  against  the  defend- 
ant on  the  8th  of  August,  1848,  and  was  re- 
tnmed  and  filed  on  the  8th  of  January,  1849, — 
which  was  a  day  too  late.  A  distringas,  how- 
ever, had  been  obtained  on  the  1st  of  November, 
1848,  under  woich  an  appearance  was  entered 
for  the  defendant :— Held,  that  the  declaration 
pioperly  alleged  the  defendant  to  have  been 
tftmt&oned  "  by  virtue  of  a  writ  issued  on  the 


8th  of  August,  1848," — ^the  di»tringa»  coikuig 
in  the  place  of  personal  service  of  the  sum- 
mons.    Jonee  v.  Boxer,  5$ 

7.  The  court  will  not  entertain  a  motion  to  dis- 
charge a  rule  for  a  dinringoM,  on  the  ground 
of  alleged  misstatements  in  the  affidavit  npon 
which  it  was  obtained.    Emor  v.  Griffin,  781 

Elegit.]— %.  On  the  4th  of  February,  1840.  judg. 
raent  was  signed  against  the  defendants  in 
an  action  of  debt  at  the  suit  of  A.,  B.,  and 
C,  assignees  of  D.,  a  bankrupt  C.  (who 
was  the  official  assignee  under  the  fiat)  died 
in  February,  1848.  On  the  4th  of  April,  1849^ 
a  writ  of  elegit  was  sued  out  at  the  suit  of 
A.,  B.,  and  C,  without  any  set.  /a.,  or  sag- 
gestion  of  the  death  of  C,  or  of  the  appoint- 
ment of  his  successor, — who  was  stated  in  the 
affidavit  to  have  been  duly  appointed  the  offi- 
cial assignee  of  the  estate  and  effects  of  D. 
"  on  C.'s  death  .-"—Held,  that  the  elegit  was 
regular,  in  thus  following  the  judgment;  and 
that  the  affidavit  was  essentially  defective, 
in  not  showing  in  precise  terms  that  the  ap- 
pointment of  the  new  assignee  took  place  be- 
fore the  issuing  o/  the  elegit.  EoU  v.  Tke 
Mayor,  d:e.,  of  Oraveeend,  777 

IL  Appbarance. 

Under  the  2W.  4,  e.  39,  s.  3,  the  application  for 
leave  to  enter  an  appearance,  upon  the  retora 
of  the  dietringae,  must,  in  term  time,  be  made 
to  the  court.    Beet  t.  Oandell,  766 

III.  Deposit  in  Lieu  of  Bail-^See  Abbbat,  IL 

IV.  Particulart  of  Demand, 

It  is  no  ground  for  a  new  trial  of  an  action  be- 
fore  the  secondary  or  under-sheriff,  that  the 
particulars  of  demand  are  not  annexed  to  the 
writ  of  triaL    Hamber  t.  Boberte,  861 

y.  Striking  out  Counte  or  Plea*,  under  Reg.  (7 «n» 
Hilary  Term,  4  W.  4,  r.  5. 

1.  The  plaintiffs,  as  assignees  of  H.  and  IL, 
delivered  a  declaration,  the  first  two  connta 
being  in  trover  for  a  ship  and  cargo,  alleged 
in  the  first  count  to  have  been  in  the  posses- 
sion of  H.,and,  in  the  second,  as  having  been 
in  the  possession  of  the  assignees. 

The  third  count  stated  that  H.,  before  bis 
bankruptcy,  being  sole  owner  of  a  ship,  exe- 
cuted a  deed-poll  under  seal,  empowering  the 
defendants  to  sell  the  ship;  and  that  H.  and 
M.  sent  the  deed-poll  to  the  defendants  for 
the  purpose  of  securing  them  in  respect  of  the 
acceptance  by  them  of  certain  bUls  of  ex- 
change drawn  upon  them  by  H.  and  M. ; 
that  the  defendants  received  the  deed-poll 
with  full  notice  and  for  the  purposd  aforesaid; 
but  that  they  refused  to  accept  or  to  pay  the 
bills;  and  afterwards  sold  the  ship  nnder  m^ 
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low  of  tbe  deed-poll,  before  the  builoraptcy 
ofH.uid  M. 

The  fourth  eoant  stated  that  H.  before  hia 
bankraptoy,  being  sole  owner  of  a  ship,  eze- 
eated  a  deed-poll  nnder  seal,  of  the  like  tenor 
and  effect  as  the  deed-poll  mentioned  in  the 
last  preceding  count ;  that  H.  and  M.  before 
either  of  them  became  bankrupt,  wrote  a  letter 
to  the  defendants,  instructing  them  not  to  sell 
the  ship;  that  the  lasUmentioned  deed-poll 
and  letter  were  delivered  to  the  defendants, 
who  held  the  deed-poll  subject  to  the  instruc- 
tions contained  in  the  letter;  yet  that  the 
defendants,  before  the  bankruptcy  of  H.  and 
H.,  and  contrary  to  the  terms  of  the  letter, 
■old  the  last-mentioned  ship  by  a  bill  of  sale 
executed  by  the  renders  before,  but  oom- 
pleted  by  the  purchasers  after,  the  bank- 
ruptcy of  II.  and  M. : — 

A  judge  at  chambers  baring  made  an  order 
"that  the  plaintiffs  elect  between  the  first  and 
third,  and  the  second  and  fourth  counts,  or  be 
at  liberty  to  amend  the  first  and  second  counts, 
by  eonfining  the  same  to  the  cargo,"— on  the 
ground  that  the  counts  were  apparently  found- 
ed upon  the  same  principal  subject-matter  of 
eomplainty  within  the  rule  of  Hilary  Term, 
4  W.  4,  r.  5, — the  court  declined  to  rescind  or 
rary  his  order.    Dearie  r.  ffetidereottf         71 

S.  The  first  count  of  the  declaration  stated  that 
the  defendants  agreed  to  sell  to  the  plaintiff 
twenty  tons  of  sal-enixon,  to  be  delivered  at 
a  time  and  place  mentioned,  and  alleged  for 
breach  the  non-delirery  pursuant  to  the  con- 
tract The  second  count,  "for  a  further  breach 
of  the  said  agreement  and  promise  of  the  de- 
fendants, as  aforesaid,"  stated  that,  although 
the  defendants,  in  part  performance  of  the 
contract,  delirered  ten  tons  of  an  article  re- 
sembling sal-enixon,  as  and  for  a  part  of  the 
twenty  tons  so  agreed  to  be  delivered,  yet 
that  the  defendants  deceived  the  plaintiff  in 
this,  that  the  article  delivered  was  not  sal- 
enixon,  but  an  article  of  a  different  and  in. 
ferior  description  and  value, — and  alleged  for 
special  damage,  that  Uie  goods  had  been  re- 
turned to  the  plaintiff  by  the  persons  to  whom 
he  had  sold  them.  A  judge  at  chambers 
having  put  the  plaintiff  to  his  election  to 
retain,  one  or  other  of  these  two  counts,  on 
the  ground  that  they  were  founded  on  the 
same  subject-matter  of  complaint,  and  were  a 
violation  of  the  &th  rule  of  Hilary  term,  4  W. 
4,  the  court  refused  to  rescind  the  order. 
Ranudtn  v.  Gray,  961 

4  In  ease,  in  the  nature  of  waste,  by  a  rever- 
«ioner  against  a  tenant  for  life,  for  cutting 
down  timber,  Ac,  a  count  alleged,  that,  by 
the  custom  of  the  country  where  the  lands 
wero  situate,  beech  trees  were  reckoned  tim- 
ber trees.    A  judge  at  chambers  having  al- 


lowed, amongst  others,  in  addition  to  not 
guilty,  a  plea  traversing  the  above  allega- 
tion,-^the  court  declined  to  rescind  his  order. 
Mathetce  v.  Mathewe,  1018 

VI.  Staging  Proceeding; 

1.  Second  Action  for  the  tame  CaueeJ] — Where 
the  plaintiff  in  an  action  of  slander  bad  been 
nonsuited  upon  the  merite,  and  afterwards 
brought  a  second  action  against  the  defend- 
ant substantially  for  the  same  supposed  cause 
of  action,  though  slightly  varying  the  words 
charged  to  have  been  spoken,  —  the  court 
stayed  the  proceedings  in  the  second  action^ 
until  the  costs  of  the  first  should  have  been 
paid,     ffoare  v.  Dicktoh,  164 

2.  Frivolotu  Dernurrer.] — The  court  refused  to 
set  aside  as  frivolous,  a  demurrer  to  a  repli- 
cation of  liberum  ^enementum,  in  trespass  for 
mesne  profits,  setting  up  the  judgment  in  eject- 
ment by  way  of  estoppel  Bather  v.^rayne,815 

3.  Action  brought  tcithout  Authoritjf."] — The  payee 
of  a  promissory  note,  having  paid  the  amount 
to  the  endorsees,  on  default  of  the  maker, 
sued  the  latter  in  the  names  of  the  endorsees, 
but  without  any  authority  fVonk  them,  and  ob- 
tained  a  verdict.  The  defendant  having  paid 
the  debt,  the  court,  upon  his  application,  stayed 
the  proceedings,  icithout  coste  on  either  tide, 
and  each  party  bearing  his  own  costs  of  the 
rule.     Coleman  r.  Biedman,  871 

VII.   Changing  Venue, 

1.  Policy  of  Inturanee.] — A  declaration  on  a 
policy  of  assurance  from  Baltimore  to  Liver- 
pool, alleged  a  loss  by  perils  of  the  sea.  The 
court  refused  to  allow  the  venue  to  be  changed 
firom  the  southern  division  of  Lancashire  to 
London,  upon  the  usual  affidavit  that  the 
cause  of  action  arose  in  London  and  not  else- 
where, the  declaration  showing  that  such 
statement  could  not  be  correct; — although 
the  policy  was  effected  in  London,  and  the 
loss  was  payable  there.     Butler  v.  Fox,     970 

2.  Local  Action,] — In  a  local  action,  a  sugges- 
tion to  try  the  cause  in  an  adjoining  county 
cannot  be  granted  before  issue  joined.  Tol- 
ton  V.  The  Bithop  of  Carlisle,  79 

3.  Special  Oroundt.] — The  venue  having  been 
changed,  at  the  instance  of  the  defendant, 
upon  the  common  affidavit,  from  Qloncester- 
shire  to  Bristol,  and  restored  to  Gloucester- 
shire without  an  undertaking  to  give  material 
evidence  there, — ^the  court  refused  to  restore 
it  to  Bristol,  upon  an  afiidavit  that  the  cause 
of  action  arose  wholly  in  the  latter  place,  that 
the  witnesses  the  defendant  would  produce  at 
the  trial  were  very  numerout,  and  all  resident 
in  Bristol,  and  that  the  plaintiff  was  a  person 
in  indigent  circumstances  and  unable  to  pay 
costs  if  she  failed  to  obtain  a  verdict.  Small- 
combe  V.  Williamtf  77 
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VIIL  Trial 

1.  Hearing  Counsel.] — See  Troybr,  3. 

2.  Postponing  Trial.]— li  is  in  the  distretion  of 
the  judge  at  nisi  prius  to  refuse  or  to  allow  a 
poBtponement  of  a  trial,  on  the  ground  of  the 
absence  of  a  witness.    Turner  t.  MeryweatheTf 

251 

IX.  Cottt  of  the  Day. 
A  plaintiff  is  not  entitled  to  more  for  costs  of 
the  day,  unless  he  is  present  when  the  cause 
is  called  on.    Newton  v.  Chaplin,  774 

X.  Iful  tiel  Beeord, 

The  sUtnte  3  A  4  W.  4,  c.  42,  s.  23,  does  not 
authorise  the  amendment  of  the  record  upon 
the  trial  of  an  issue  of  nul  tiel  record.  Cooper 
T.  Penne/ather,  739 

XI.  Inepeetion  and  Production  of  DoeumenU, 

1.  The  court  refused  to  entertain  an  application 
by  a  defendant  in  an  action  on  a  bill  of  ex- 
change, to  compel  the  plaintiff,  a  stock-broker, 
to  produce  his  book,  kept  pursuant  to  the 
7  6.  2,  c.  8,  s.  9,  in  order  to  enable  the  de- 
fendant to  plead  that  the  bill,  which  was  an 
accommodation  bill,  had  been  endorsed  over 
to  the  plaintiff  by  tlie  drawer,  for  differences 
in  stock-jobbing  transactions^^-on  the  ground 
that,  the  defendant  had  no  direct  interest  in 
the  book.     Pritehett  y.  Smart,  625 

2.  Semble,  that  it  is  to  the  broker's  principals 
that  he  is  bound  to  produce  the  book.         76. 

3.  Semite,  that  the  court  will  not  compel  a  party 
to  produce  a  document,  the  production  of 
which  might  subject  him  to  penalties.        lb, 

XII.  Interpleader  Rules — See  Iitterplxadbb. 

XIII.  Judgment  for  toan<  of  a  Plea — See  Plsad- 
WO,  VIIL,  5. 


XrV.  Judgment  at  in  Case  of  a  NonsuiU 

1.  Upon  a  motion  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  after  no- 
tice, the  affidavit  need  not  allege  that  due  '  2. 
notice  of  trial  has  been  given.     Butler  v.  | 
Frost,  969 

2.  It  is  no  objection  to  a  rule  for  judgment  as  , 
in  case  of  a  nonsuit,  founded  on  an  omission  to  > 
proceed  to  trial  pursuant  to  a  notice,  that  such 
notice  was  given  at  an  earlier  period  than, /or 
anything  shoion  by  the  defendant,  it  need  have 
been  given.  lb, 

XV.  Judgment  non  obstante  veredicto— See  CoTB- 
VAKT,  I.,  2.  I 

XVL  Motions  and  Bules. 
The  court  will  not  entertain  a  motion  to  dis- 
charge a  rule  for  a  distringas,  on  the  ground  i 


of  alleged  misstatements  in  the  affidavit  upo* 
which  it  was  obtained.     Ensor  v.  Orijffin,  781 

And  see  Attachjunt. 

XVIL  Service  of  BuUs. 

1.  Service  of  a  rule  to  compute,  by  delivering 
it  to  **  the  landlord,  at  the  residence  of  the 
defendant,"  is  not  sufficient  Orijin  v.  Gil- 
beH,  101 

2.  Service  of  a  rale  to  compote  by  delivering 
it  to  ''the  housekeeper  at  the  residence  of  the 
defendant,*'  situate,  Ac,  ia  not  sufficient. 
Lewis  V.  Blurton,  103 

XVin.  Oyer, 
Upon  a  demand  of  oyer  of  a  deed  proloL  in 
cwnam  by  the  plaintiffs,  their  attorney  deli- 
vered to  the  defendant's  attorney  a  copy  of 
the  deed,  with  erasures  and  alterations  in  red 
ink,  as  they  appeared  on  the  face  of  the  deed, 
although  such  alterations  had  been  made 
without  authority.  The  defendant  thereupon 
set  out  the  deed  in  his  plea,  as  altered  : — The 
court  refused  to  set  aside  the  plea,  but  al- 
lowed the  plaintiff  to  redeliver  oyer,  in  tach 
form  as  he  might  be  advised,  on  payment  of 
costs.     Turquand  r.  Hennct,  179 

XIX.  Payment  of  Money  into  Court — See  CosTS, 

ni. 

XX.  ProfeH—See  Profert. 
XXL  Bepleader^See  RxPLBADBR. 


PBIMA  TONSURA,  484. 


PRIKCIPAL  AND  AQENT. 

Undisclosed  PrineipaL 

The  right  of  the  seller  of  goods  to  resort  to 
an  nndisolosed  foreign  principal,  is  barred  by 
any  circumstance  which  shows  that  the  en- 
forcument  of  that  right  would  operate  injus- 
tice. Smyth  V.  Anderson,  21 
A.,  as  agent  of  B.,  a  merchant  residing 
abroad,  bought  goods  of  C.  At  the  time  of 
the  purchase,  A.  did  not  inform  C.  who  waa 
his  principal ;  but  the  invoices  described  the 
goods  as  **  bought  on  account  of  B.,  per  A.* 
C.  afterwards  drew  upon  A.  for  the  amount* 
at  four  and  six  months,  but  A.  became  insol- 
vent before  either  of  the  bills  arrived  at  ma> 
turity.  B.,  after  receiving  advice  of  the  pur- 
chase,  and  of  the  acceptance  of  the  bills  by 
A.,  made  large  remittances  to  A.  on  aecoant 
of  these  and  other  goods ;  and  A.,  at  the  timo 
of  his  stoppage,  was  considerably  indebted  to 
B. : — Held,  that,  under  these  circnmstanees, 
it  was  not  competent  to  C.  to  sue  B.  for  the 
price  of  the  goods.                                        A. 


PROFERT. 
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8.  Held  also,  that  the  above  defence  waa  admis* 
sible  under  non  assumpsit,  Smjfth  y.  Ander- 
ton,  21 

4.  Held  also,  that  the  books  of  C.  were  not  ad- 

missible  for  the  purpose  of  showing  that  B. 

had  been  throughout  debited  by  him  as  prin- 

oipaL  lb. 

And  Me  Factor. 

PROFERT. 

It  is  nnneeessary  to  make  profert  of  deeds  or 
other  instruments  which  are  set  out  bj  way 
of  inducement  only.  Lord  Newborough  r. 
SekrHder,  342 

PROMISSORY  NOTE. 
<See  Bill  of  Exchakcib. 

PROMOTIONS,  608. 

PUBLIC  COMPANY. 
See  Jooit-Stock  Compaitt. 

QUARB  IMPEDIT. 
Changing  Vemu  in — See  Pbactioc,  VII.,  2. 

QUEEN  ANNE'S  BOUNTY. 

See  ECCLBBXASTICAL  LCASK. 

QUIET  ENJOYMENT. 
See  CoTBMAirT,  L,  8. 

QUIETUS. 
BfTeet  of  entry  of  "Et  quietne  eet,'*  in  reere's 
acoount  503 

RAILWAY  COMPANY. 
L  Liability  of, /or  Loee  of  Lviggage, 

1.  Where  a  railway  company  employ  porters  at 
their  stations  to  convey  passengers'  lugg^e 
from  the  railway  carriages  to  the  carriages  or 
hired  vehicles  of  the  passengers,  the  liability 
of  the  company  as  carriers  continues  until  the 
porters  have  discharged  their  duty.  Richarde 
V.  The  London,  Brighton,  and  South  Coaet 
Railway,  839 

3.  In  case  against  a  railway  company  for  the 
loss  of  a  package,  the  first  count  of  the  de- 

•  claration  stated  that  the  defendants  were  the 
owners  and  proprietors  of  a  railway  for  the 
carriage  and  conveyance  of  passengers  and 
their  luggage,  Ac,  from  A.  to  B.,  for  hire ; 
that  the  defendants  were  common  carriers  for 
hire  in  and  upon  the  said  railway ;  that  the 
wife  of  the  plaintiiT,  at  their  request,  became 
a  passenger  in  and  upon  the  railway,  to  be 


carried  and  oonveyed  therein  and  thereby 
from  A.  to  B.,  together  with  her  luggage, 
consisting  of  a  dressing-case,  Ac,  also  to  be 
carried  aad  conveyed  by  the  defendants  as 
such  carriers  in  and  upon  the  railway  from  A. 
to  B.,  and  there,  to  wit,  at  the  station  or  ter- 
minus  at  B.,  safely  and  securely  delivered  for 
the  plainUiT,  for  reasonable  reward  to  the  de- 
fendants in  that  behalf:  and  the  breach  al- 
leged was,  that  the  defendants,  not  regarding 
their  duty,  did  not  use  due  and  proper  care 
in  and  about  the  carriage  and  conveyance  of 
the  dressing-case  from  A.  to  B.,  but  took  so 
little  and  such  bad  care   in  and  about  the 

.  carrying  and  conveying  the  same,  that,  by 
and  through  the  careleaeneee,  ntffliycnvey  and 
improper  conduct  of  the  defendants  in  the 
premises,  the  dressing-case  was  lost.  It  was 
proved  that  the  plaintiff's  wife  became  a  pas- 
senger by  a  first-class  carriage,  to  be  conveyed 
from  A.  to  B. ;  that  the  dressing-case  was 
placed  in  the  carriage,  under  the  seat ;  that, 
on  the  arrival  of  the  train  at  B.,  the  porters 
of  the  company  took  upon  themselves  the 
duty  of  carrying  the  lady's  luggage  from 
the  railway-carriage  to  the  hackney-carriage 
which  was  to  convey  her  to  her  residence ; 
and  that,  on  her  arrival  there,  the  dressing- 
ease  was  missing : — Held,  that  the  duty  of  the 
defendants  as  common  carriers  continued  un- 
til the  luggage  was  placed  in  the  hackney- 
carriage ;  and  that  the  evidence  entitled  the 
plaintiff  to  a  verdict  upon  the  first  count 
Richarde  v.  The  London,  Brighton,  and  South 
Coaet  Railway,  839 

3.  Carrier^  Act,  11  O.  4  A  1  W.  4,  c.  68.]— To 
a  declaration  in  case  against  common  carriers 
for  the  loss  of  a  trunk  containing  certain  ar- 
ticles of  jewellery  and  female  apparel,  the 
defendants  pleaded,  as  to  part  of  the  goods  in 
the  declaration  mentioned,  to  wit,  the  said 
articles  of  jewellery,  (hie  of  the  said  dresses, 
Ac  Ac,  that,  at  the  time  of  the  delivery  to 
them,  they  were  contained  in  the  trunk  in  the 
declaration  mentioned;  that  they  were  so 
delivered  to  the  defendants  after  the  passing 
of  the  statute  11  G.  4  A  1  W.  4,  c  68  (the 
carriers'  act) ;  that  the  said  goods  consisted 
of  articles  and  property  of  the  descriptions 
following,  or  of  eome  or  one  of  eueh  deecrip- 
tione,  that  is  to  say,  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  Ac  (enu- 
merating the  several  articles  mentioned  in 
the  1st  section  of  the  act),  and  that  their 
value  exceeded  10/. ;  that,  at  the  time  of  the 
receipt  of  the  goods  by  them,  the  defendants 
had  duly  affixed  the  notice  required  by  s.  2 
of  the  actj  and  that  the  plaintiff  gave  then 
no  notice  of  the  nature  or  value  of  the  goods, 
nor  did  she  pay  or  tender  the  increased  rate 
of  charge  demandable  under  the  act : — Held.. 
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that  the  plea  was  had,  for  not  alleging  with 
certainty  that  the  articles  in  question  were 
articles  of  some  or  one  of  the  descriptions 
mentioned  in  the  act.  Smith  r.  The  London, 
Brighton,  and  Sottth  Cotut  Bailtoajf  Company, 

782 

IL  BaUway  Worha, 

A  declaration  in  case  charged  the  defendants,  in 
the  first  count,  with  digging  trenches  across 
a  lane  over  which  the  plaintiff  had  a  right  of 
way:  in  the  second,  with  severing  pipes  which 
conveyed  water  to  the  plaintiff's  messuage ; 
and  in  the  third,  with  stopping  a  drain  for 
carrying  away  the  foul  water  from  the  pre- 
mises. 

Plea,  that  by  a  certain  act  uf  parliament, 
the  defendants  were  authorised  to  construct 
a  certain  railway;  that  they  had  agreed  with 
the  plaintiff  for  the  purchase  of  a  portion  of 
the  land  of  the  plaintiff  near  to  her  mes- 
suage ;  that  the  making  of  the  railway,  and 
carrying  the  same  near  to  the  plaintiff's  mes- 
suage, being  likely  to  occasion  injury  and  in- 
convenience to  the  plaintiff,  it  was  agreed^ 
that  the  defendants  should  pay  to  the  plain- 
tiff, for  and  in  respect  of  the  purchase  of  the 
said  land,  such  a  sum  as  should  be  sufficient 
to  •compensate  her,  not  only  for  the  value  of 
such  land,  but  also  for  all  such  injury  and 
inconvenience  as  should  necessarily  arise  from 
or  be  incidental  to  the  making  of  the  railway, 
and  carrying  the  iiame  near  to  the  said  mes- 
suage of  the  plaintiff;  that,  in  pursuance  of 
such  agreement*  and  before  the  committing 
of  the  alleged  grievances,  by  a  lieed  between 
the  plaintiff  and  certain  other  persons  having 
an  interest  in  the  said  land,  the  plaintiff  and 
those  other  persons,  in  consideration  of  575^, 
Ac,  conveyed  the  land  to  the  defendants  for 
the  purpose  of  making  the  railway ;  that  it 
was  declared  by  the  deed,  that  the  575^.  so 
pai.d  should  be,  and  then  was,  accepted  and 
taken  by  the  plaintiff  and  the  other  persons, 
for  the  purchase  of  the  land,  and  by  way  of 
full  compensation  for  all  damage,  loss,  or  in- 
convenience which  oould  or  might  be  sus- 
tained by  them,  or  any  of  them,  by  severance, 
or  otherwise  by  reason  of  the  exercise  of  any 
of  the  powers  of  the  act, — the  said  6752.  being 
the  sum  so  theretofore  agreed  to  be  paid  as 
aforesaid  to  compensate  the  plaintiff,  not  only 
for  the  price  and  value  of  the  land,  but  also 
for  all  each  injury  and  inconvenience  as 
should  necessarily  arise  from  or  be  incidental 
to  the  making  of  the  railway,  and  carrying 
the  same  near  to  the  plaintiff's  messuage. 
The  plea  then  went  on  to  aver,  that  the  griev- 
ances complained  of  were  part  of  the  injury 
and  inconvenience  necessarily  arising  from 
■nd  incidental  to  the  making  of  the  raUway, 


and  carrying  the  same  near  to  the  pUuntiff^s 
messuage,  and  were  part  of  the  damage,  loss, 
and  inconvenience  sustained  by  the  plaintiff 
by  reason  of  the  exercise  of  the  powers  of  the 
act,  and  intended  to  be  compensated  by  and 
included  in  the  said  compensation  money  so 
paid  as  aforesaid. 

The  plaintiff,  in  her  replication,  craved 
oyer  of  the  deed,  and  demurred  generally. 

The  deed,  as  set  out  on  oyer,  recited  that 
the  plaintiff  €u»d  othere  had  agreed  to  sell  the 
land  in  question,  and  the  defendants  to  por- 
ohase  the  same  for  the  purposes  of  their  zaU- 
way,  for  the  residue  of  a  certain  term  there- 
in ;  and  that  the  plaintiff  and  the  others  haa 
agreed  to  accept  and  take,  and  the  defendants 
had  agreed  to  pay  5752.  for  the  said  land,  Ae., 
''by  way  of  taU  compensation  for  all  damages, 
loss,  or  inconvenience  whatsoever  which  could 
or  might  be  sustained  by  any  person  or  per- 
sons (except  the  reversioners),  by  severance, 
or  otherwise  by  reason  of  the  exercise  of  anj 
of  the  powers  of  the  said  act  ttpon  the  eaid 
land*,  d'c,  00  agreed  to  he  purchaeed  a»  a/ore- 
•aid."  It  then  proceeded  to  state  that  the 
plaintiff  and  others,  in  eon^ideration  of  5762. 
conveyed  all  their  interest  in  the  said  portion 
of  the  said  land  to  the  defendants : — 

Held,  that  the  plea,  as  a  plea  of  compen- 
sation, was  bad  in  substance,  inasmuch  as  the 
deed  did  not  show  that  the  5762.  was  paid  and 
received  as  compensation  for  the  grievances 
complained  of  in  the  declaration  : — 

Held  also,  that  the  plea  was  not  so  framed 
as  to  show  that  the  acts  complained  of  were 
done  under  the  authority  of  the  act  of  parlia- 
ment. Pilgrim  T.  7%e  Southampton  and  Dor* 
cheeter  Bailway  Company,  S06 

RAILWAY  SHARES. 
See  Brokbb. 

RBCITALS. 
In  Dted^—See  Covekaht,  L,  3. 

RB-BNTRT. 
For  Condition  frroiben. 
See  CoHDiTXOH. 
Ejkctmbht,  n. 

REEVES'  ACCOUNTS. 
See  EviDBiros,  IV. 

REGISTERED  COMPANY. 

Set  JoiirT-STOCK  COVPAXT. 

RENTAL. 
Admitted  in  evidenoe,  60L 


REPAIRS. 
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REPAIRS. 

Vwore,  whether  lessee  under  eorenaat  to  repur, 
is  bound  to  re>enter  upon  evietnig  lessor, 

284  (a). 

REPLEADER. 

Where  awarded. 

If  one  of  several  pleas  traverses  immaterial 
matter  in  the  declaration,  and  the  defendant 
pleads  other  material  matters  which  are  dis- 
posed of  on  proper  issues  raised  upon  them, 
the  court  will  not  award  a  repleader.  Crou- 
field  T.  Morrtton,  286 

REPLEVIN. 
Action  on  Bond. 

h  Bond,  how  laib«fi.]— The  jurisdiction  of  the 
old  county-courts  in  replevin,  is,  bjr  the  119th 
section  of  the  0  A  10  Vict  c  95,  transferred 
to  the  new  courts  established  under  that  act 
The  sheriff  must,  however,  still  take  a  bond 
pursuant  to  the  statute  11  G.  2,  c.  19.  Ed- 
monde  v.  ChaUie,  413 

But  a  bond  conditioned  for  the  obligor  to  appear 
**  at  the  next  county -court  for  the  county  of 
H.,  to  be  holden  at  the  sheriff's  office  in,  Ac, 
and  then  and  there  to  prosecute  his  suit  with 
effect,"  Ac,  is  bad.  lb, 

2.  DoMagee.'] — ^In  an  action  against  the  sheriff 
for  taking  an  insufficient  replevin -bond,  the 
reasonable  measure  of  damages,, is,  the  amount 
of  the  rent  and  the  expenses  of  the  distress. 

Ih. 

3.  Form  of  Declaration.'] — The  declaration  al- 
leged that  the  (old)  county-court  had  not 
jurisdiction  at  the  time  of  taking  the  bond: — 
Held,  on  motion  in  arrest  of  judgment,  that 
the  declaration  was  sufficient,  without  alleg- 
ing a  want  of  jurisdiction  at  the  time  of  the 
plaint  to  the  sheriff.  Ih. 

4.  Subecribing  Witnei9.] — At  the  trial  of  an  ac- 
tion against  the  sheriff  for  taking  insufficient 
pledges  in  replevin,  notice  having  been  given 
to  the  defendants  to  produce  the  bond,  the 
plaintiff's  counsel  called  for  it;  and,  on  the 
defendants'  counsel  declining  to  produce  it,  a 

V  copy  obtained  from  the  sheriff's  office  was  put 
in,  and  was  about  to  be  read,  when  the  de- 
fendants' counsel  interposed,  and  offered  the 
original,  and  then  objected  that  it  could  not 
be  read,  without  calling  the  subscribing  wit- 
ness. The  judge  overruled  the  objection : — 
Held,  that  he  was  right  in  so  doing.  Jb. 

And  eee  Pleading,  VI. 

RESTRAINT  OF  TRADE. 
JSee  Acre  BURNT. 


REVERSION  IN  FEB. 
See  Dbyise,  2. 

ROMESCOT,  477  id). 

RULE  TO  COMPUTE. 
See  PaAOTics,  XVIL 

SALE. 
0/  Ooode^See  Comtiiact. 

SECURITY  FOR  COSTS. 
On  Interpleader  Bule — See  Interpleader,  2. 

SERVICE  OP  RULES. 
See  Praoticr,  XVII. 

SET-OFF. 
Replieation  to  a  Plea  of.] — To  assumpsit  for 
use  and  occupation,  money  paid,  Ac,  the  de- 
fendant pleaded  a  set-off,  alleging  that  the 
plaintiff,  before  and  at  the  commencement  of 
the  suit,  tpae,  and  etill  t«,  indebted  to  the  de- 
fendant, Ac;  to  whioh  the  plaintiff  replied 
that  he  **wq9  not  indebted  to  the  defendant, 
in  manner  and  form,"  Ac. : — Held,  that  this 
was  a  sufficiently  direct  traverse  of  the  oon- 
tinued  existence  of  the  supposed  debt  alleged 
in  the  plea.    Morrieon  v.  Chadwick,  200 

Informality  of  usual   replication    to  plea  of. 

285  (a). 
And  eee  Bond. 

^       countt-coubt,  ih. 
Factor. 

SHARES. 
See  Broker. 

SHERIFF. 
See  Replbyih. 

SLANDER. 
See  Practice,  VI. 

STEWARDS'  ACCOUNTS,  49a. 
And  eee  Evidence,  IV. 

SHIP  AND  SHIPPING. 

Liability  of  Owner  for  a    Convereion  by   the 

Maeter—See  Trover,  I. 

STATUTE  OF  LIMITATION. 
See  Limitation  op  Actions. 

STOCK-EXCHANGE. 
Begulatione  of^See  Broker. 
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SUBSCRIBINQ-WITNESS. 
See  Eyipbhcb,  L 

SUGGESTION. 
0/  Death  of  a  Party—See  Practick,  I.,  8. 

SUMMONS. 
Writ  of—See  Praotick,  L 

SURGEON'S  BOOK. 
Byidenoe  by  entry  in,  487. 

SURRENDER. 
See  Lahdlobd  ahd  Tknaht,  IL 

8WARTREBS,  474. 

TAUNTON  DBANE,  MANOR  OP. 
An  Mioient  pouession  of  the  tee  of  Winohes- 

ter,  456. 
Ancient  name  of,  466  (o). 
Bxoheqaer  of  Taanton,  463  (a). 
Diviaions  of  manor. 

Hundreds,  boroagh,  liberty,  and  tithings,  463. 
Offioen  of  manor. 
Reeves  of  hundreds,  and  of  Taanton  boroagh, 

479  (6). 
BaUiff  of  Taanton  Uberty,  463  (A),  479  (6). 
Beadles  of  hundreds,  479  (6). 
Woodwards,  463. 
Surrey  of  manor,  1572,  468. 
Customs  of  manor. 
Admittance  disused,  460  (h). 
"At  the  wiU  of  the  lord,"  ib.    • 
Bond-land,  468  (g). 
Choice-courts,  479  (6). 
Conditional  surrenders,  471  (a). 
Corrodies,  471,  471  (a),  473,  476. 
Customary  estate  vests  in  surrenderee,  upon 
entering  and  fining,  without  admittance, 
460  (6). 
Dayne  of  land,  472. 
Dayne  surrender,  469  (a). 
Descent  of  customary  estate  to  husband  as 
heir  of  wife,  and  to  wife  as  heir  of  husband, 
459  (6),  468. 
Entry  and  fine  to  complete  title  of  husband 

as  heir  to  wife,  459  (6),  468. 
Entry  and  fine  to  complete  title  of  surren- 
deree, 459  (6). 
Fine-paper,  468. 
Overland,  468  (g). 
Pipe-rolls  of  manor,  463  (a). 
Timber,  property  in,  vested  in  customary  te- 
nant of  the  land,  505  (a). 
Accounts  of  reeves,  Ac,  with  lord  of  manor. 
Matters  for  which  accountant  charges  him- 
self 
Arrerafta,  465. 


Aocounts,  Ac.  (contimuetL) 

Redditve  aeeieef  ib, 

Coneuetwiiniet  ib, 

AnnuaUe  reeognitionee,  466. 

Vendieio  heriettoruwi,  ib, 

Vendicio  boeeif  467. 

Vendieio  paaure,  ib. 

Firme,  ib. 

Vendieio  openim,  ib, 

Finee  et  maritagiaf  468. 

Perquitita  eurief  476. 
Matters  for  which  acoountant  takes  credit 
with  lord. 

Aeqw'etaneie  redditve  et  opervm,  477. 

Defeetue  reddituum,  478. 

Denarii  liberati,  479. 
Bfills,  repairs  of  manor  mills,  477. 
QuietMf  503. 
Vivary,  478. 

Winchester,  oiScers  of  manor  not  to  be  draw* 
farther  from  Taunton  than,  479  (e). 

TENANTS  IN  COMMON. 
L  Treepae$  bg  one  againet  kie  Co-UmamL 
Trespass  qvare  elauevm  /regit  lies  by  tenant  in 
common  against  oo-tenant,  where  aotaal  ex- 
pulsion.   Murrag  v.  ffallf  441 

IL   Trover  bg  one  againet  kie  06-tenant. 

1.  One  of  two  tenants  in  common  of  a  ohattel 
is  not  liable  in  trover  at  the  suit  of  his  co- 
tenant,  for  the  mere  sale  of  the  chattel; 
though  he  may  be,  for  such  a  disposition  as 
amounts  to  a  destruction  of  it.  Magkew  v. 
Derrick,  229 

2.  The  defendant,  an  officer  of  the  Palaee 
Court,  seised,  under  %  JLfa,  against  A.,  part- 
nership effects  of  A.  and  B.,  and  sold  them  to 
various  purchasers,  who  carried  them  away. 
In  trover  at  the  suit  of  the  assignees  of  B. 
(who  had  beoome  bankrupt) : — Held,  that  the 
seixure  and  sale,  under  the  circumstances, 
did  not  amount  to  a  conversion :  hot  that,  in 
the  absence  of  any  evidence  to  show  in  what 
proportions  the  partners  were  interested  in 
the  partnership  property,  the  assignees  of  B. 
were  entitled  to  a  moiety  of  the  proceeds  of 
the  sale.  Tk 

How  seised,  455  (a) 

TITLE. 

Deduction  of— See  Plbadino,  VIIL,  2. 

And  eee  CovBNAirr,  I.,  3. 

TOLL-BOOK. 
Evidence  by  entries  in,  498. 

TRADE. 
Reetraint  of— See  AciRBBVBifT. 


TRESPASS. 


WRIT  OF  TRIAL.       1049 


TRESPASS. 

L  Plea  of  not  pom f«d— See  Plbaddio,  VIL 

IL  B^  one  Tenant  in  Comwum  againtt  hie  Co- 
Tenant — See  iMVXtm  IK  Commoit,  L 

TRIAL. 
Poetponement  of—See  Practicc,  VIII.,  2. 

TROVER. 
I.    Where  maintainable, 

1.  Trover  lies  against  a  ship-owner  for  a  sale  hj 
the  master  of  goods,  at  a  place  short  of  their 
port  of  destination,  nnder  circnmstanees  not 
inconsistent  with  the  general  scope  of  the 
authoritj  conferred  upon  the  master  by  the 
owner.     Ewhank  y.  Nutting,  797 

2.  A  cargo  of  salt  was  shipped  bjr  the  plaintifT 
at  Liverpool,  for  Calcutta,  ni^er  a  bill  of  lad- 
ing making  the  same  deliverable  to  A.  A  Co., 
on  payment  of  freight  there,  "as  per  charter- 
party."  The  ship  sustained  damage  in  quit- 
ting the  harbour  at  Liverpool,  and  ultimately 
became  so  leaky  that  the  master  was  com- 
pelled to  run  for  Bahia,  where,  finding  the 
state  of  the  ship  such  as  to  render  her  inca- 
pable of  continuing  the  voyage,  and  being 
unable  to  forward  the  salt  to  its  destiuAtidn, 
he  sold  it  by  public  auction, — remitting  the 
proceeds  to  his  owner,  who  tendered  the 
amount^  after  making  deductions  for  general 
average  and  expenses  to  the  plaintiffs : — ^Held, 
that  the  master  and  owner  were  jointly  liable 
for  the  conversion; — that  it  was  not  neces- 
sary for  the  plaintiff  to  give  the  charter-party 
in  evidence; — and  that  the  jury  were  war- 
ranted in  estimating  the  damages  at  the  cost 
price  of  the  salt  and  the  sum  which  the  plain- 
tiff had  paid  on  account  of  freight  lb, 

Z.  The  two  defenduits  severed  in  pleading,  and 
appeared  by  different  attorneys  and  different 
counsel, — qucere  whether  each  counsel  was 
entitled  to  address  the  jury  ?  Jb. 

IL  Evidence  of  Oonvereion, 

A.,  the  endorser  of  a  dishonoured  bill,  having 

paid  the  amount  to  B.,  the  holder,  demands 

the  bill  from  B.,  who  refers  him  to  his  (B.'8) 

attoruey.    A.  refusing  to  go  to  thei  attorney, 


B.  says,  "Then  call  on  Saturday,  and  in  the 
mean  time  I  will  get  it  for  you."  A.  calls  on 
Saturday,  but  does  not  obtain  the  bill :— This 
is  not  evidence  of  a  conversion.  Towne  v. 
Lewie,  608 

m.  Between  Tenante  in  Common — See  Tbhanm 
IK  Common,  II. 

VENUE. 
Changing— See  Pbacticb,  VIL 

VOLimTARY  PAYMENT. 
See  MoKBT  Pais. 

WARRANT  OP  ATTORNEY. 
See  Bakkbupt,  IIL 

WASTE. 
See  Pbaoticb,  XIV. 

WILL. 
Allegation  of  proof  of,  402  (h). 

WITNESS. 

See  Etidbkcb. 

Commieeion  to  excunine — See  Eyidbkcb,  IL 

WRIT  OP  SUMMONS. 
See  Pbacticb,  L,  1—4. 

WRIT  OF  DISTRINGAS. 
See  Pbacticb,  L,  6,  0,  7. 

WRIT  OP  ELEGIT. 
See  Pbacticb,  L,  8. 

WRIT  OF  TRIAL. 
Partieulare  of  Demand, 
It  is  no  ground  for  a  new  trial  of  an  action  be- 
fore the  secondary  or  under-sheriff,  that  the 
particulars  of  demand  are  not  annexed  to  the 
writ  of  trial     Hamber  v.  Boberte,  861 


END  or  THE  8SYINTH   VOLUBiE. 
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